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PREFACE. 

jL  he  author,  whose  works  on  an  abridged 
scale  for  the  use  of  Schools  are  now  offered 
to  the  notice  of  the  public,  employed  his  pen 
in  commenting  upon  the  Laws  of  EngiIakd, 
and  in  tracing  to  its  source  the  origin  of  that 
free  dmstiiationy  which  is  the  boast  and 
pride  of  every  hon^  Briton,  the  redlfoun^ 
dation  of  true  liberitfl  and  the  admiration  of 
ike  world.  The  profundity  of  his  judgment, 
asBsked  by  the  ease  and  elegance  of  hisstyle, 
has  produced  a  work  as  iimnortai  as  the  sub- 
ject on  which  it  is>wriiteln.      :  - 

To  possess  a  knowledge  of  thb  ibrm  of  that 
gOTernment,  undei*  which  we  live,  and  be 
versed  in  the  law's,  which,  we  are  required  to 
obey,,  are.  confessedly  of  great  importance  to 
every  Britii^  member  of  society ;  .audit may 
be  confidently  asserted  that  were  theinstir 
tutions  of. our  country  better  known,. the 
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advantages  of  our  Constitation  would  be 
the  more  highly  estimated, — we  should  think 
ourselves  happy  in  the  name  of  Englishmen, 
and  venerate  that  gt)vemment,  which  towers 
amid  the  grandeur  of  extensive  realms,  and 
stands  the  wonder  of  foreign  nations. 

It  cannot  be  denied  that  youth,  when  the 
mind  is  unprejudiced  by  party  enthusiasm, 
is  the  proper  season  to  attain  some  acquaint- 
ance with  the  Laws  and  Constitution  of  our 
native  land,  a  land  inhabited  by  men,  who 
have  inherited  that  noble  spirit,  which  cha- 
racterized  their  forefathers, — that  land, 
which  has  gone  on  from  century  to  century 
accumulating  fresh  strength  from  the  cus- 
toms and  institutions  of  civilization  and 
well-directed  policy. 

It  is  trusted  that  this  Epitome  will  not 
be  devoid  of  utility.  The  compiler  has 
spared  no  pains  to  render  it  intelligible,  by 
divesting  it,  as  much  as  was  in  his  power, 
of  technical  language.  He  hopes  it  will  be 
of  such  advantage  to  youth,  that  on  entering* 


iota  the  busy  scenes  of  life  and  figuring  in 
the  pojyite  circles  of  society,  they  may  pot  be 
altogether  ignorant  of  the  laws,  which  pro- 
tect them  from  injury,  and  afford  them  all 
the  blessings  of  social  felicity. 


Alfred-House  Academy, 
CambcnveU,  Surrey,  October  28,  1822. 
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INTRODUCTION 


SECTION  I. 

W  THE   STX^DYf   NATURE^   AND   EXTENT   OF    THE 

LAWS    OP   ENGLAND. 

I  THINK  it  an  undeniable  position,  that  a  competent 
knowledge  of  the  laws  of  that  society,  in  which  we 
live,  is  the  proper  accomplishment  of  every  gentle- 
man and  scholar;  a  highly  useful,  I  had  almost 
said  essential,  part  of  liberal  and  polite  education. 
And  in  this  I  am  warranted  by  the  example  of  an- 
cient Rome ;  where,  as  Cicero  informs  us,  the  very 
boys  were  obliged  to  learn  the  twelve  tables  by  hearty 
as  a  carmen  necessarium  or  indispensable  lesson,  to 
imprint  on  their  tender  minds  an  early  knowledge 
of  the  laws  and  constitution  of  their  country. 

And  first,  to  demonstrate  the  utility  of  some  ac- 
quaintance with  the  laws  of  the  land,  let  us  only 
reflect  a  moment  on  the  singular  "frame  and  polity 
of  that  land,  which  is  governed  by  this  system  of 
laws ;  a  land,  perhaps  the  only  one  in  the  universe, 
in  which  political  or  civil  liberty  is  the  very  end  and 
scope  of  the  constitution.  This  liberty,  rightly  un- 
derstood, eopsists  in  the  power  of  doing  whatever 
the  laws  permit ;  which  is  only  to  be  efiected  by  a 
general  conformity  of  all  orders  and  degrees  to  those 
equitable  rules  of  action,  by  which  the  meanest  ip-* 
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dividual  is  protected  from  the  insults  and  oppression 
of  the  greatest.  As,  therefore,  every  suhject  is  in- 
terested in  the  preservation  of  the  laws,  it  is  incum- 
bent on  every  man  to  be  acquainted  with  those 
at  least,  with  which  he  is  immediately  concerned  ; 
lest  he  incur  the  censure,  as  well  as  inconvenience, 
of  living  in  society  without  knowing  the  obligations 
which  it  lays  him  under.  And  thus  much  may  suf- 
jSce  for  persons  of  inferior  condition,  who  have 
neither  time  nor  capacity  to  enlarge  their  views  be- 
yond that  contracted  sphere  in  which  they  are  ap- 
pointed to  move.  But  those,  on  whom  nature  and 
fortune  have  bestowed  more  abilities  and  greater 
leisure,  cannot  be  so  easily  excused.  These  advan- 
tages are  given  them,  not  for  the  benefit  of  them- 
selves only,  but  also  of  the  public :  and  yet  they 
cannot,  in  any  scen^  of  life,  discharge  properly  their 
duty  either  to  the  public  or  themselves,  without 
some  degree  of  knowledge  in  the  laws. 

But  that  a  science,  which  distinguishes  the  crite*- 
rions  of  right  and  wrong ;  which  teaches  to  establiA 
the  one,  prevent,  punish,  or  redress  the  other  ; 
which  employs  in  its  theory  the  noblest  faculties  of 
the  soul,  and  exerts  in  its  practice  the  cardinal  vir- 
tues of  the  heart :  a  science,  which  is  universal  iq 
its  use  and  extent,  accommodated  to  each  individual^ 
yet  comprehending  the  whole  community  ;  that  a 
science  like  this  should  ever  have  been  deemed  un- 
necessary to  be  scudied  in  a  university,  is  matter  of 
astonisliment  and  concern.  Surely  if  it  were  not 
before  an  object  of  academical  knowledge,  it  was 
highrtime  to  make  it  one.    Jristotle  himself  has 
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said,  speaking  of  the  laws  of  his  own  country,  that 
jurisprudence,  or  the  knowledge  of  those  laws,  is 
the  principal  and  most  perfect  branch  of  ethics. 


SECTION  II. 

OF  THE    NATURE   OF   LAWS    IN    GENBRAL. 

Law,  in  its  most  general  and  comprehensive  sense, 
signifies  a  rule  of  action ;  and  is  applied  indiscrimi- 
nately to  all  kinds  of  action,  whether  animate  or  in- 
animate, rational  or  irrational.  Thus  we  say,  the 
laws  of  motion,  of  gravitation,  of  optics,  or  mecha- 
nics, as  well  as  the  laws  of  nature  and  of  nations. 
And  it  is  that  rule  of  action,  which  is  prescribed  by 
some  superior,  and  which  the  inferior  is  bound  to 
obey. 

But  laws,  in  their  more  confined  sense,  and  in 
which  it  is  our  present  business  to  consider  them, 
denote  the  rules,  not  of  action  in  general,  but  of 
human  action  or  conduct ;  that  is,  the  precepts  by 
which  man,  the  noblest  of  all  sublunary  beings,  a 
creature  endowed  with  both  reason  and  free-will,  is 
commanded  to  make  use  of  those  faculties  in  the 
general  regulation  of  his  behaviour. 

Afan,  considered  as  a  creature,  must  necessarily 
be  subject  to  the  laws  of  his  Creator,  for  he  is  en- 
tirely a  dependent  being.  And  consequently,  as 
man  depends  absolutely  upon  his  Maker  for  every 
thing,  it  is  necessary  that  he  should  iu  all  points 
conform  to  bis  Maker's  will. 
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This  will  of  his  Maker  is  called  the  law  of  nature. 
For  as  God/when  be  created  matter,  and  endued  it 
with  a  principal  of  mobility,  established  certain 
rules  for  the  perpetual  direction  of  that  motion ;  so, 
when  he  created  man,  and  endued  him  with  free- 
will to  conduct  himself  in  all  parts  of  life,  he  laid 
down  certain  immutable  laws  of  human  nature, 
whereby  that  free-will  is  in  some  degree  regulated 
and  restrained,  and  gave  him  also  the  faculty  of 
reason  to  discover  the  purport  of  those  laws. 

Considering  th^  Creator  only  as  a  being  of  infinite 
poweTy   he  was  able  unquestionably  to  have  pre- 
scribed whatever  laws  'be  pleased  to  his  creature 
man,  however  unjust  and  severe.     But  as  he  is  also 
a  being  of  infinite  wisdom,  he  has  laid  down  only 
such  laws  as' were  founded  in  tbose  relations  of  jus- 
tice, that  existed  in  the  niatureof  things  antecedent 
to  any  positive  precept.     These  are  the   eternal, 
immutable  laws  of  good  and  evil,  to  which  the  Crea- 
tor himself  in  all  his  dispensations  conforms ;  and 
which  he  has  enabled  human  reason  to  discover,  so 
far  as  they  are  necessary  for  the  conduct  of  hunniau 
actions.     Such,  among  others,  are  these  principles  : 
that  we  should  live  honestly,  should  hurt  nobody, 
and  should  render  tq  every  one  his  due,  to  which 
three  general  precepts  Justinian*  has  reduced  the 
whole  doctrine  of  law.     But  God  has  graciously  re- 
duced the  rule  of  obedience  to  this  one  paternal 
precept,  *^  that  man  should  pursue  his  own  true  and 

*  Juris  prsecepta  sunt  baec,  honeste  vivere,  alteruiD  non 
jaedere,  suum  cuique  tribuere. 
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sabstantial  happiness«"*^This  is  the  foandarion  of 
what  we  cali  ethics^  or  natural  law. 

This  law  of  nature,  being  coeval  with  mankind 
and  dictated  by  God  himself,  is  of  course  superior 
in  obligation  to  any  other.  It  is  binding  over  all 
the  globe  in  all  countries,  and  at  all  times:  no 
human  laws  are  of  any  validity,  if  contrary  to  this  ; 
and  such  of  them  as  are  valid  derive  all  their  force^ 
and  all  their  authority,  mediately  or  immediately, 
from  this  original. 

This  has  given  manifold  occasion  for  the  benign 
interposition  of  Divine  Providence ;  which,  in  com- 
passion to  the  frailty,  the  imperfection,  and  the 
blindness  of  human  reason,  hath  been  pleased,  at 
sundry  times  and  in  divers  manners,  to  discover  and 
enforce  its  laws  by  an  immediate  and  direct  revela- 
tion. The  doctrines  thus  delivered  we  call  the  rie- 
vealed  or  divine  law  ;  they  are  to  be  found  (Hily  in 
the  Holy  Scriptures,  and  tend  in  all  their  conse- 
quences to  man's  fejicity. 

.Upon  these  two  foundc^tions,  the  law  of  nature, 
and  the  law  of  revelation,  depend  all  human  laws  ; 
that  is  to  say,  no  human  laws  should  be  suffered  to 
contradict  these. 

If  man  were  to  live  in  a  state  of  nature,  uncon- 
nected with  other  individuals,  there  would  be  no 
occasion  for  any  other  laws,  than  the  law  of  nature, 
and  the  law  of  God.  Neither  could  any  other  law 
possibly  exist :  for  a  law  always  supposes  som^e  su- 
perior who  is  to  make  it ;  and  in  a  state  of  nature 
we  are  all  equal,  without  any  other  superior  but  Him 
who  is  the  author  of  our  being.     But  man  was 
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foimed  for  society ;  and,  as  is  demonstrated  by  the 
writers  on  this  subject,  is  neither  capable  of  living 
alone,  nor  indeed  has  the  courage  to  do  it.  How- 
ever, as  it  is  impossible  for  the  whole  race  of  man- 
kind to  be  united  in  one  great  society,  they  must 
necessarily  divide  into  many;  and  form  separate 
states,  commonwealths,  and  nations,  entirely  inde- 
pendent of  each  other,  and  yet  liable  to  a  mutual 
intercourse.  Hence  arises  a  third  kind  of  law>  to 
regulate  this  mutual  intercourse,  called  ''  the  law 
of  nations :''  which,  as  none  of  these  states  will  ac- 
knowledge a  superiority  in  the  other,  cannot  be  dic- 
tated by  any ;  but  depends  entirely  upon  the  rules 
of  nattiral  law,  or  upon  mutual  compacts,  treaties^ 
leagues,  and  agreements  between  these  several  com- 
munities :  in  the  construction  also  of  which  com- 
pacts we  have  no  other  rule  to  resort  to,  but  the 
law  of  nature ;  being  the  only  one  to  which  all  the 
communities  are  equally  subject ;  and  therefore  the 
civil  law  very  justly  observes,  that  <^  quod  naturaUs 
ratio  inter  onines  homines  constiiuit,  vocatur  jtis 
gentium," 

Thus  much  I  thought  it  necessary  to  premise 
concerning  the  law  of  nature,  the  revealed  law,  and 
the  law  of  nations,  before  I  proceeded  to  treat  more 
fully  of  the  principal  subject  of  this  section,  muni- 
cipal or  civil  law ;  that  is,  the  rule  by  which  par- 
ticular districts,  communities,  or  nations  are  go- 
verned ;  being  thus  defined  by  Justinian,  *^jiis  dml^ 
est  quod  quisque  sibi  populus  constituit."  I  call  it 
municipal  law,  in  compliance  with  common  speech  ; 
for,  though  strictly  that  expression  denotes  the  par- 
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ticalar  customs  of  one  single  rmmicipium  or  free 
town,  yet  it  may  w  ith  sufficient  propriety  be  applied 
to  any  one  state  or  nation,  which  is  governed  by  the 
same  laws  and  customs. 

Municipal  law^  thus  understood,  is  properly  de^ 
fined  to  be,  **  a  rule  of  civil  conduct  prescribed  by 
''  the  supreme  power,  in  a  state,  commanding  what 
"  IS  right  and  prohibiting  what  is  wrong." 

The  political  writers  of  antiquity  will  not  allow 
more  than  three  regular  forms  of  government :  the 
first,  when  the  sovereign  power  is  lodged  in  an  ag- 
gregate assembly,  consisting  of  all  the  free  mem- 
bers of  a  community,  which  is  called  a  democracy; 
the  second,  when  it  is  lodged  in  a  council,  com- 
posed of  select  members,  and  then  it  is  styled  an 
aristocracy ;  the  last,  when  it  is  entrusted  in  the 
hands  of  a  single  person,  and  then  it  assumes  the 
name  of  monarchy.  All  other  species  of  government, 
they  say,  are  either  corruptions  of,  or  reducible  to, 
these  three. 

In  a  democracy,  where  the  right  of  making  laws 
resides  in  the  people  at  large,  public  virtue,  or 
goodness  of  intention,  is  more  likely  to  be  found, 
than  either  of  the  other  qualities  of  government. 
Popular  assemblies  are  frequently  foolish  in  their 
contrivance,  and  weak  in  their  execution,  but  ge- 
nerally mean  to  do  the  thing  that  is  right  and  just, 
and  have  always  a  degree  of  patriotism  or  public 
spirit.  In  aristocracies  there  is  more  wisdom  to  be 
found,  than  in  the  other  frame  of  government: 
being  composed,  or  intended  to  be  composed,  of  the 
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most  experienced  citizens ;  bat  there  is  less  honesty 
than  in  a  republic,  and  less  strength  than  in  a  mo* 
narchy.  A  monarchy  is  indeed  the  most  powerful 
of  any;  for,  by  the  entire  conjunction  of  the  legis- 
lative and  executive  powers,  all  the  sinews  of  go- 
vernment are  knitted  together,  and  united  in  the 
hand  of  the  prince.  Thus  these  three  species  of 
government  have  all  of  them  their  several  perfec- 
tions and  imperfections.  Democracies  are  usually 
the  best  calculated  to  direct  the  end  of  the  law ; 
aristocracies  to  invent  the  means  by  which  that  end 
shall  be  obtained;  and  monarchies,  to  carry  those 
means  into  execution. 

But,  happily  for  us  of  this  island,  the  British  Con-* 
stitution  has  long  remained,  and  I  trust  will  long 
continue,  a  standing  ^*  monument  of  example  toother 
nations"  For,  as  with  us,  the  executive  power  of 
the  laws  is  lodged  in  a  single  person,  they  have  all 
the  advantages  of  strength  and  dispatch,  that  are  to 
be  found  in  the  most  absolute  monarchy;  and  as  the 
legislature  of  the  kingdom  is  entrusted  to  three  dis- 
tinct powers,  entirely  independent  of  each  other  ; 
first,  the  king;  secondly,  the  lords  spiritual  and  tem- 
poral, which  is  an  aristocratical  assembly  of  persons^ 
selected  for  their  piety,  their  birth,  their  wisdom, 
their  valour,  and  their  property ;  and  thirdly,  the 
house  of  commons,  freely  chosen  by  the  people  frons 
among  themselves,  which  makes  it  a  kind  of  deoio- 

cracy. 

:    In  the  king,  lords,  and  commons,  is  lodged  the 

aOv^reignty  of  the  British  Constitution:  nothing 
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SECTION  III. 

OF  THE    JLAWS   OF   ENGLAND. 

Tbk  municipal  law  of  England,  or  the  rale  of  civil 
conduct  prescribed  to  the  inhabitants  of  this  king- 
dom, may  with  sufficient  propriety  be  divided  into 
two  kinds ;  the  lex  non  scriptay  the  unwritten,  or 
common  law ;  and  the  lex  scriptaj  the  written,  or 
statute  law. 

The  lex  non  scripta,  or  unwritten  law,  includes 
not  only  general  customs ,  or  the  common  law  pro* 
perly  so  called ;  but  also  the  particular  customs  of 
certain  parts  of  the  kingdom ;  and  likewise  those 
particular  laws  that  are  by  custom  observed  only  in 
certain  ccMirts  and  jurisdictions. 

When  I  call  these  parts  of  our  law  leges  ncm 
scriptcBj  I  would  not  he  understood  as  if  all  those 
laws  were  at  present  merely  oral,  or  communicated 
from  the  former  ages  to  the  present  solely  by  word 
of  mouth  ;  because  their  original  institution  and 
authority  are  not  set  down  in  writing,  as  acts 
of  parliament  are,  but  they  receive  their  binding 
power,  and  the  force  of  laws,  by  long  and  immemo* 
rial  usage,  and  by  their  universal  reception  through- 
out the  kingdom.  In  like  manner  as  Aulus  Gellius 
defines  the  jus  non  scriptumy  to  be  that,  which  is 
*'  tacito  et  illiterato  Jwminum  consensu  et  moribus 
expressum." 

This  unwritten,  or  common,  law,  is  properly  dis^ 
tinguishable  into  three  kinds :  1.  General  customs ; 
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which  are  the  universal  rule  of  the  whole  kingdom, 
and  form  the  common  law,  in  its  stricter  and  more 
usual  signification.     2.  Particular  customs ;  which 
for  the  most  part  affect  only  the  inhabitants  of  par- 
ticular districts.  3.  Certain  particular  laws;  which 
by  custom  are  adopted  and  used  by  some  particular 
courts,  of  pretty  general  and  extensive  jurisdiction* 
I.  As  to  general  customs,  or  the  common  law  pro- 
perly so  called ;  this  is  that  law,  by  which  proceed- 
ings and  determinations  in  the  king's  ordinary  courts 
of  justice  are  guided  and  directed.    This,  for  the 
most  part,  settles  the  course  in  which  lands  descend 
hy  inheritance  ;  the  manner  and  form  of  acquiring 
and  transferring  property ;  the  solemnities  and  ob- 
ligations of  contracts  5  the  rules  of  expounding 
wills,  deeds,  and  acts  of  parliament ;  the  respective 
remedies  of  civil  injuries ;  the  several  species  of 
temporal  offences,  with  the  manner  and  degree  of 
punishment;  and  an  infinite  number  of  minutei 
particulars,  which  diffuse  themselves  as  extensiveV 
as  the  ordinary  distribution  of  common  justice  re 
quires.    Thus,  for  example,  that  there  shall  be  fov 
superior  courts  of  record,  the  chancery,  the  king 
bench,  the  common  pleas,  and  the  exchequer  ;  th 
the  eldest  son  alone  is  heir  to  his  ancestor  ;  tli 
property  maybe  acquired  and  transferred  by  ^vritin 
that  a  deed  is  of  no  validity,  unless  sealed  and  dc 
vered ;  that  wills  shall  be  construed  more  favo 
ably,  and  deeds  more  strictly;  that  money  lent  u] 
bond  is  recoverable  by  action  of  debt;  that  break 
the  public  peace  is  an  offence,  and  punishable 
tiue  and  imprisonment ;  all  these  are  doctrines  I 


TH«   I^AWS  OF   BNGLANB.  9 

can  endanger  or  hart  it,  but  destroying  the  equili- 
brium of  power  between  one  branch  of  the  leg^sla- 
tore  and  the  rest 

As  the  power  of  making  laws  constitutes  the  su^ 
preme  authority,  so,  wherever  the  supreme  autho- 
rity in  any  state  resides,  it  is  the  right  of  that  au- 
thority to  make  laws  ;  that  is,  in  the  words  of  our 
definition,  to  prescribe  the  rule  of  civil  action. 

It  remains  therefore  only  to  consider  in  what 
manner  the  law  is  said  to  ascertain  the  boundaries 
of  right  and  wrong ;  and  the  methods  which  it  takes 
to  command  the  one  and  prohibit  the  other. 

For  this  purpose  every  law  may  be  said  to  consist 
of  several  parts :  one,  declaratory ;  whereby  the 
rights  to  be  observed,  and  the  wrongs  to  be  es* 
chewed,  are  clearly  defined  and  laid  down  :  another^ 
Hrectory  ;  where  the  subject  is  instructed  and  en-r 
joined  to  observe  those  rights,  and  abstain  from 
the  commission  of  those  wrongs  :  a  third,  remedial  $ 
whereby  a  method  is  pointed  out  to  recover  a  man's 
private  rights,  or  redress  his  private  wrongs :  to 
which  may  be  added  a  fourth,  usually  termed  the 
sanction^  or  mndicatoni  branch  of  the  law ;  whereby 
It  is  signified  what  evil  or  penalty  shall  be  incurred 
by  such  as  commit  any  public  wrongs,  and  trans- 
gress  or  neglect  their  duty. 

With  regard  to  the  first  of  these,  the  declaraiory 

part  of  the  municipal  law,  this  depends  not  so  much 

upon  the  law  of  revelation  or  of  nature,  as  upon  the 

wisdom  and  will  of  the  legislature. 

The  directory  part  of  our  law,  virtually  includes 

the  former,  the  declaration  being  usually  collected 

B  2 
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from  the  direction.  The  law  that  says, "  thba  shali 
not  steal,"  implies  a  declaration  that  stealing  is  ( 
crime.  And  we  have  seen  that,  in  things  naturallj 
indifferent,  the  very  essence  of  right  and  wrong  de- 
pends upon  the  direction  of  the  laws  to  do  or  to 
omit  them. 

The  remedial  part  of  a  law  is  so  necessary  a  con- 
sequence of  the  former  two,  that  laws  must  be  very 
vague  and  imperfect  without  it.     For  in  vain  would 
ri^ts  be  declared,  in  vain  directed  to  be  observed, 
if  there  were  no  method  of  recovering  and  asserting 
those  rights,  when  wrongfully  withheld  or  Invaded. 
Thia  is  what  we  mean,  properly,  when  we  spei^  of 
the  protection  of  the  law.     When,  for  instance,  this 
declaratory  part  of  the  law  has  said,  "  that  the  field 
or  inheritance,  which  belonged  to  "  Titius'  father, 
is  vested  by  his  death  in  Titius;"  and  the  Rectory 
part  has  "  forbidden  any  one  to  enter  on  another's 
property  without  the  leave  of  the  owner  :"  if  Caius 
after  this  will  presume  to  take  possession  of  the  land, 
the  remedial  part  of  the  law  will  then  interpose  its 
ofRce ;  will  make  Cuius  restore  the  possession  to 
Titius,  and  also  pay  him  damages  for  the  invasion. 
With  regard  to  the  sanction  of  laws,  or  the  evil 
that  may  attend  the  breach  of  puhlic  duties ;  it  is 
observed,  that  human  legislators  have  for  the  most 
nnrf  i-hiisen  to  make  the  sanction  of  their  laws  rather 
ory  than  remuneratory,  or  to  consist  rather 
ihmeats,  than  in  actual  particular  rewards, 
le  parts  of  a  law,  the  most  effectual  is  the 
ory.    For  it  is  but  lost  labour  to  say,  "do 
avoid  that,"  unless  we  also  declare,  "  this 
the  consequence  of  your  non-compliance." 
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for  (he  benefit  of  trade,  to  be  of  the  utmost  validity 
h)  all  commercial  transactions :  for  it  is  a  maxim  of 
law,  that  " cuitibit  in  mia  arte credendum  est" 

The  rules  relating  to  particular  customs  regard 
either  the  proof  of  their  existence  ;  their  legality 
when  proved  ;  or  their  usual  method  of  allowance. 
And  first  we  will  consider  the  rules  of  proof. 

As  to  gavelkind,  and  borough-english,  the  law 
takes  particular  notice  of  them,  and  there  is  no  oc- 
casion to  prove  that  such  customs  actually  exist,  but 
only  that  the  lands  in  question  are  subject  thereto. 
All  other  private  customs  must  be  particularly 
pleaded,  and  as  well  the  existence  of  such  customs 
must  be  shown,  as  that  the  thing  in  dispute  is  within 
the  custom  alleged.  The  trial  in  both  cases  (both 
to  show  the  existence  of  the  custom,  as  ^'  that  in 
^^  the  manor  of  Dale  lands  shall  descend  only  to  the 
*^  heirs  male,  and  never  to  the  heirs  female ;"  and 
also  to  show  ^^that  the  lands  in  question  are  within 
'^  the  manor")  is  by  a  jury  of  twelve  men,  and  not 
by  the  judges ;  except  the  same  particular  custom 
has  been  before  tried,  determined,  and  recorded  in 
the  same  court. 

The  customs  of  London  differ  from  all  others  in 
point  of  trial :  for,  if  the  existence  of  the  custom  be 
brought  in  question,  it  shall  not  he  tried  by  a  jury, 
but  by  certificate  from  the  lord  mayor  and  aldermen 
by  the  mouth  of  their  recorder ;  unless  it  be  such 
a  custom  as  the  corporation  is  itself  interested  in, 
as  a  right  of  taking  toll,  &c.  for  then  the  law  per- 
mits them  not  to  certify  on  their  own  behalf. 

When  a  custom  is  actually  proved  to  exist,  the 
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next  enquiry  is  into  the  legality  of  it ;  for,  if  it  is 
tiot  a  good  custom,  it  ought  to  be  no  longer  used. 
^'  Malus  ums  abolendus  e$tf*  is  an  established  maxim 
of  the  law.  To  make  a  particular  custom  good,  the 
following  are  necessary  requisites : 

1.  That  it  has  been  used  so  long,  that  the  me- 
mory of  man  runneth  not  to  the  contrary.  So  that, 
if  any  one  can  show  the  beginning  of  it,  it  is  no 
good  custom.  For  which  reason  no  custom  can 
prevail  against  an  express  act  of  parliament ;  since 
the  statute  itself  is  a  proof  of  a  time  when  such  a 
custom  did  not  exist. 

2.  It  must  have  been  continued.  Any  interrup- 
tion would  cause  a  temporary  ceasing  :  the  revival 
gives  it  a  new  beginning,  which  will  be  within  time 
of  memory,  and  thereupon  the  custom  will  be  void. 
But  this  must  be  understood  with  regard  to  an  in- 
terruption of  the  fight  :  for  an  interruption  of  the 
possession  only,  for  ten  or  twenty  years,  will  not 
destroy  the  custom.  As  if  the  inhabitants  of  a  pa- 
rish have  a  customary  right  of  watering  their  cattle 
at  a  certain  pool,  the  custom  is  not  destroyed  though 
they  do  not  use  it  for  ten  years ;  it  only  becomes 
more  difficult  to  prove :  but  if  the  riglU  be  any  how 
discontinued  for  a  day,  the  custom  is  quite  at  an 
end. 

3.  It  must  have  been  peaceable,  and  acquiesced 
in  ;  not  subject  to  contention  and  dispute.  For  bs 
customs  owe  their  origin  to  common  consent,  their 
being  im memorial ly  disputed,  either  at  law  or  other- 
wise, is  a  proof  that  such  consent  was  wanting. 

4.  Customs  must  hereasoncdble;  or  rather,  taken 
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are  not  set  down  in  any  written  statute  or  ordinance, 
but  depend  merely  upon  immemorial  usage,  that  is, 
upon  common  law  for  their  support- 
How  are  these  customs  or  maxims  to  be  known, 
and  by  whom  is  there  validity  to  be  determined  ? 
Tbe  answer  is,  by  the  judges  in  the  several  courts 
of  justice.  They  are  the  depositaries  of  the  laws  ; 
the  living  oracles,  who  must  decide  in  all  cases  of 
doubt,  and  who  are  bound  by  an  oath  to  decide  ac- 
cording to  the  law  of  the  land. 

11.  The  second  branch  of  the  unwritten  laws  of 
England  are  particular  customs,  or  laws  which 
afiect  only  the  inhabitants  of  particular  districts. 

These  particular  customs,  or  some  of  them,  are 
without  doubt  the  remains  of  that  multitude  of  local 
customs,  out  of  which  the  common  law,  as  it  now 
stands,  was  collected,  at  first  by  king  Alfred,  aiid 
afterwards  by  king  Edgar  and  Edward  the  Confes* 
sor,  each  district  mutually  sacrificing  some  of  its 
own  special  usages,  in  order  that  the  whole  kingdom 
might  enjoy  the  benefit  of  one  uniform  and  univer- 
sal system  of  laws.  But,  for  reasons  that  have  been 
now  long  forgotten,  particular  counties,  cities^ 
towns,  manors,  and  lordships,  were  very  early  in* 
dulged  with  the  privilege  of  abiding  by  their  own 
customs,  in  contradistinction  to  the  rest  of  the  na- 
tion at  large,  which  privilege  is  confirmed  to  them 
by  several  acts  of  parliament. 

Such  is  the  custom  of  gavelkind  in  Kent  and 
some  other  parts  of  the  kingdom,  (though  perhaps 
it  was  also  general  till  the  Norman  conquest,)  which 
ordains,  among  other  things,  that  not  the  eldest  son 
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only  of  the  father  shall  succeed  to  his  inheritance, 
but  all  the  sons  alike,  and  that,  though  the  ancestor 
be  attainted  and  hanged,  yet  the  heir  shall  succeed 
to  his  estate,  without  any  escheat  to  the  lord.     Such 
is  the  custom  that  prevails  in  divers  ancient  bo- 
roughs, and  therefore  called  borough-english,  that 
the  youngest  son  shall  inherit  the  estate,  in  prefer- 
ence to  all  his  elder  brothers.     Such  is  the  custom 
in  other  boroughs,  that  a  widow  shall  be  entitled, 
for  her  dower,  to  all  the  husband's  lands  ;  whereas, 
at  the  common  law,  she  shall  be  endowed  with  one 
third  part  only.     Such  also  are  the  special  and  par- 
ticular customs  of  manors,  of  which  every  one  has 
more  or  less,  and  which  bind  all  the  copyhold  and 
customary  tenants  of  the  said  manors.     Such,  like- 
wise, is  the  custom  of  holding  divers  inferior  courts, 
with  power  of  trying  causes,  in  cities  and  trading 
towns,  the  right  of  holding  which,  when  no  royal 
grant  can  be  shown,  depends  entirely  upon  imme- 
morial and  established   usage.     Such,  lastly,  are 
many  particular  customs  within  the  city  of  London, 
with  regard  to  trade,  apprentices,  widows,  orphans, 
and  a  variety  of  other  matters.     All  these  are  con- 
trary to  the  general  law  of  the  land,  and  are  good 
only  by  special  usage,  though  the  customs  of  Lon- 
don are  also  confirmed  by  act  of  parliament. 

To  this*  head  may  most  properly  be  referred  a 
particular  system  of  customs  used  only  among  one 
set  of  the  king's  subjects,  called  the  custom  of  mer- 
chants, or  lexmercatoria  :  which,  however  different 
from  the  general  rules  of  the  common  law,  is  yet 
ingrafted  in  it,  and  made  a  part  of  it ;  being  allowed 
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negatively^  they  must  not  be  unreasonable.  Which 
is  not  always^  as  Sir  Edward  Coke  says,  to  be  an«- 
derstood  of  every  unlearned  man's  reason,  but  of 
artificial  and  legal  reason,  warranted  by  authority  of 
law.  Upon  which  account  a  custom  may  be  good, 
though  the  particular  reason  of  it  cannot  be  assigned; 
for  it  suiHceth,  if  no  good  legal  reason  can  be  as* 
signed  against  it.  Thus  a  custom  in  a  parish,  that 
DO  roan  shall  put  his  beasts  into  the  common  till  the 
third  of  October,  would  be  good ;  and  yet  it  would 
be  hard  to  show  the  reason  why  that  day  in  particu- 
lar is  fixed  upon,  rather  than  the  day  before  or  after. 
Bot  a  custom,  that  no  cattle  shall  be  put  in  till  the 
lord  of  the  manor  has  first  put  in  his,  is  unreason- 
able, and  therefore  bad :  for  peradventure  the  lord 
will  never  put  in  his ;  and  then  the  tenants  will  lose 
all  their  profits. 

5.  Customs  ought  to  be  certain.  A  custom,  that 
lands  shall  descend  to  the  most  worthy  of  the  own- 
er's blood,  is  void;  for  how  shall  this  worth  be  de- 
termined? but  a  custom  to  descend  to  the  next 
male  of  the  blood,  exclusive  of  females,  is  certain, 
and  therefore  good.  A  custom  to  pay  two-pence 
an  acre  in  lieu  of  tithes,  is  good ;  but  to  pay  some- 
times two-pence,  and  sometimes  three-pence,  as 
the  occupier  of  the  land  pleases,  is  bad  for  its  un- 
certainty. Yet  a  custom,  to  pay  a  year's  improved 
value  for  a  fine  on  a  copyhold  estate,  is  good ;  though 
the  value  is  a  thing  uncertain  :  for  the  value  may  at 
any  time  be  ascertained  5  and  the  maxim  of  law  is, 
id  certum  estj  quod  cerium  reddi  potest 

6.  CttstamSf  though  established  by  consent,  must 
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be  (when,  established)  compulsory  ;  and  not  left  to 
the  option  of  every  man,  whether  he  will  use  them 
or  no.  Therefore  a  custom,  that  all  the  inhabitants 
shall  be  rated  toward  the  maintenance  of  a  bridge, 
will  be  good  ;  but  a  custom,  that  every  man  is  to 
contribute  thereto  at  his  own  pleasure,  is  idle  and 
absurd,  and  indeed  no  custom  at  all. 

Lastly  J  customs  must  be  consistenf  with  each 
other :  one  custom  cannot  be  set  up  in  opposition 
to  another.  For  if  both  are  really  customs,  then 
both  are  of  equal  antiquity,  and  both  established 
by  mutual  consent,  which  to  say  of  contradictory 
customs  IS  absurd.  Therefore,  if  one  man  pre- 
scribes that  by  custom  he  has  a  right  to  have 
windows  looking  into  another's  garden ;  the  other 
cannot  claim  a  right  by  custom  to  stop  up  or  ob- 
struct those  windows :  for  these  two  contradictory 
customs  cannot  both  be  good,  nor  both  stand  to- 
gether. He  ought  rather  to  deny  the  existence 
of  the  former  custom. 

Neact,  as  to  the  allowance  of  special  customs. 
Customs  in  derogation  of  the  common  law  must 
be  construed  strictly.  Thus,  by  the  custom  of 
gavelkind,  an  infant  of  fifteen  years  may,  by  one 
species  of  conveyance  (called  a  deed  of  feoffment) 
convey  away  his  lands  in  fee-simple,  or  for  ever. 
Yet  this  custom  does  not  impower  him  to  use  any 
other  conveyance,  or  even  to  lease  them  for  seven 
years :  for  the  custom  must  be  strictly  pursued. 
And,  moreover,  all  special  customs  must  submit  to 
the  king's  prerogative.  Therefore,  if  the  king 
purchases  lands  of  the  nature  of  gavelkind  where 
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all  the  SODS  inherit  equally;  yet^  upon  the  king's 
demise,  his  eldest  ^on  shall  succeed  to  those  lands 
alone.  And  thus  much  for  the  second  part  of  the 
leges  non  scriptiB,  or  those  particular  customs  which 
affect  particular  persons  or  districts  only. 

IIL  The  third  branch  of  chem  are  those  peculiar 
laws,  which  by  custom  are  adopted  and  used  only 
in  certain  peculiar  courts  and  jurisdictions.  And 
by  these  I  understand  the  civil  and  canon  laws. 

By  the  civil  law,  absolutely  taken,  is  generally 
understood  the  civil  or  municipal  law  of  the  Roman 
empire^  as  comprised  in  the  institutes,  the  code, 
and  the  digest  of  the  emperor  Justinian,  and  the 
novel  constitutions  of  himself  and  some  of  his 
successors. 

The  canon  law  is  a  body  of  Roman  ecclesiastical 
law,  relative  tosuchmatters  as  that  church  either  has, 
or  pretends  to  have,  the  proper  jurisdiction  over. 
This  is  compiled  from  the  opinions  of  the  ancient 
Latin  fathers,  the  decrees  of  general  councils,  and 
the  decretal  episttes  and  bulls  of  the  holy  see. 
There  is  also  a  kind  of  national  canon  law,  composed 
of  legatineund  provincial  constitutions,  and  adapted 
only  to  the  exigencies  of  this  church  and  kingdom. 

At  the  dawn  of  the  reformation,  in  the  reign  of 
king  Henry  VIII.  it  was  enacted  in  parliament  that 
a  review  should  be  had  of  the  canon  law ;  and,  till 
such  review  should  be  made,  all  canons,  constitu- 
tions, ordinances,  and  synodals  provincial,  being 
then  already  made,  and  not  repugnant  to  the  law  of 
the  land' or  the  king's  prerogative,  should  still  be 
ttsed  and  executed. . 
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As  for  the  canons  enacted  by  the  clergy  under 
Jame&  I.  in  the  year  I6OS9  and  never  confirmed  in 
parliament,  it  has  been  solemnly  adjudged  upon 
the  principles  of  law  and  the  constitution,  that  when 
they  are  not  merely  declaratory  of  the  ancient  canon 
law,  but  are  introductory  of  new  regulations,  they 
do  not  bind  the  laity,  whatever  regard  the  clergy 
may  think  proper  to  pay  them. 

There  are  four  species  of  courts,  in  which  the 
civil  and  canon  laws  are  permitted  (under  different 
restrictions)  to  be  used.  1.  The  courts  of  the 
archbishops  and  bishops,  and  their  derivative  officers, 
usually  called  in  our  law,  courts  christian,  curitB 
christianitatiSf  or  the  ecclesiastical  courts.  2.  The 
militaiy  courts.  3.  The  courts  of  admiralty. 
4.  The  courts  of  the  two  universities.  In  all, 
their  reception  in  general,  and  the  different  degrees 
of  that  reception,  are  grounded  entirely  upon  cus- 
tom ;  corroborated  in  the  latter  instance  by  act  of 
parliament,  ratifying  those  charters  which  confirm 
the  customary  law  of  the  universities. 

1.  And,  first,  the  courts  of  common  law  have 
the  superintendency  over  these  courts;  to  keep 
them  within  their  jurisdictions,  to  determine  wherein 
they  exceed  them,  to  restrain  and  prohibit  such 
excess,  and  (in  case  of  contumacy)  to  punish  the 
offender  who  executes,  and  in  some  cases  the  judge 
who  enforces,  the  sentence  so  declared  to  be  illegal. 

2.  The  common  law  has  reserved  to  itself  the 
exposition  of  all  such  acts  of  parliament  as  con- 
cern either  the  extent  of  these  courts  or  the  matters 
depending  before  them.    And  therefore  if  these 
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conrts  either  refuse  to  allow  these  acts  of  parlia* 
ment,  or  will  expound  them  in  any  other  sense  than 
what  the  common  law  puts  upon  them,  the  king's 
courts  at  Westminster  will  grant  prohibitions  to 
restrain  and  control  them. 

3.  An  appeal  lies  from  all  these  courts  to  the 
ling,  in  the  last  resort ;  and^  from  these  three 
strong  marks  and  ensigns  of  superiority,  it  appears 
beyond  a  doubt,  that  the  civil  and  canon  laws, 
though  admitted  in  some  cases  by  custom  in  some 
courts,  are  only  subordinate,  and  leges  sub  graviori 
lege;  and  that,  thus  admitted,  restrained,  altered, 
new-modelled,  and  amended,  they  are  by  no  means 
with  us  a  distinct  independent  species  of  laws,  but 
are  inferior  branches  of  the  customary  or  unwritten 
laws  of  England,  properly  called  the  king's  ecclesi* 
astical,  the  king's  military,  the  king's  maritime,  or 
the  king's  academical,  laws. 

Let  us  next  proceed  to  the  leges  scriptcB,  the 
written  laws  of  the  kingdom ;  which  are  statutes^ 
acts,  or  edicts,  made  by  the  king's  majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual 
and  temporal,  and  commons  in  parliament  assem-* 
bled. 

First,  as  to  their  several  kinds,  statutes  are  either 
general  or  special,  public  or  private,  A  general  or 
public  act  is  an  universal  rule  that  regards  the 
whole  community;  and  of  this  the  courts  of  law 
are  bound  to  take  notice  judically  and  ex  officio  / 
without  the  statute  being  particularly  pleaded,  or 
formally  set  forth  by  the  party  who  claims  an  ad« 
^ntage  under  it.     Special  or  private  acts  are  rather 
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exceptions  than  rules^  being  those  which  only  ope- 
rate upon  particular  persons^  and  private  concerns : 
such  as  the  Romans  entitled  senatus^decretaf  in 
contradistinction  to  the  senatus-cansuliay  which 
regarded  the  whole  community:  and  of  these 
(which  are  not  promulgated  with  the  same  noto- 
riety as  the  former)  the  judges  are  not  bound  to 
take  notice,  unless  they  be  formally  shewn  and 
pleaded. — 2V,  B.  By  41  Geo.  III.  sess.  ii,  c.  90,  the 
statutes  of  England  and  Great  Britain,  printed  by 
the  King's  printer,  shall  be  conclusive  evidence  in 
Ireland;  and  /m/i  statutes  prior  to  the  Union,  so 
printed  there,  shall  be  evidence  in  Great  Britain. 

Statutes  also  are  either  declaratory  of  the  com- 
mon law,  or  remedial  of  some  defects  therein* 
Declaratory,  where  the  old  custom  of  the  kingdom 
is  almost  fellen  into  disuse,  or  become  disreputable  3 
in  which  case  the  parliament  has  thought  proper, 
in  perpetuum  rei  testimonium,  and  for  avoiding  all 
doubts  and  difficulties,  to  declare  what  the  common 
law  is  and  ever  hath  been.  Remedial  statutes  are 
those  which  are  made  to  supply  such  defects,  ahd 
abridge  such  superfluities  in  the  common  law,  as 
arise  from  the  general  imperfection  of  all  human 
laws.  And  this  being  done,  either  by  enlarging 
the  common  law  where  it  Was  too  narrow  and  cir- 
cumscribed, or  by  restraining  it  where  it  was  too 
lax  and  luxuriant,  hath  occasioned  another  subor- 
dinate division  of  remedial  acts  of  parliament 
into  enlarging  and  restraining  statutes. 
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SECTION  IV. 

OP  THB   COCTNTRIES   SUBJECT  TO  THB    LAWS   OR 

ENGLAND. 

The  kingdom  of  England,  over  which  oar  muni- 
cipal laws  have  jurisdiction,  includes  not,  by  the 
common  law^  either  Wales,  Scotland,  or  Ireland,  or 
aoy  other  part  of  the  king's  dominions,  except  the 
territory  of  Elngland  only.  And  yet  the  civil  laws 
and  local  customs  of  this  territory  do  now  obtain, 
in  part  or  in  all,  with  more  or  less  restrictions,  in 
these  and  many  other  adjacent  countries ;  of  which 
it  will  be  proper  first  to  take  a  review,  before  we 
consider  the  kingdom  of  England  itself,  the  origi- 
nal and  proper  subject  of  these  laws. . 

Wales  had  continued  independent  of  England, 
UQconqiiered  and  uncultivated,  in  the  primitive 
pastoral  state,  which  Csesar  and  Tacitus  ascribe  to 
Britain  in  general,  for  many  centuries ;  at  length, 
in  the  reign  of  Edward  the  First,  who  may  justly  be 
stiled  the  conqueror  of  Wales,  the  line  of  their 
ancient  princes  was  abolished^  and  the  king  of 
England's  eldest  son  became,  as  a  matter  of  course, 
their  titular  prince ;  the  territory  of  Wales  being 
then  entirely  re-annexed  (by  a  kind  of  feodal  re- 
sumption) to  the  dominion  of  the  crown  of  England. 
But  the  finishing  stroke  to  their  independency  was 
given  by  the  statute  27  Hen.  VIII.  c.  26,  which  at 
the  same  time  gave  the  utmost  advancement  to 
their  civil  prosperity,    by  ieidmitting    them  to  a 
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thorough  communication  of  laws  with  the  subjects 
of  England. 

Thus  were  this  brave  people  gradually  conquered 
into  the  enjoyment  of  true  liberty ;  being  insensibly 
put  upon  the  same  footing,  and  made  fellow  citizens 
with  their  conquerors. 

It  is  enacted  by  this  statute  27  Hen*  VIII.  that 
the  laws  of  England,  and  no  other,  shall  be  used  in 
Wales. 

The  kingdom  of  Scotland,  notwithstanding  the 
union  of  the  crowns  on  the  accession  of  their  king 
James  VI.  to  that  of  England,  continued  an  en- 
tirely separate  and  distinct  kingdom  for  above  a 
century. 

Sir  Edward  Coke,  and  the  politicians  of  that  time^ 
conceived  great  difficulties  in  carrying  on  the  pro- 
jected union :  but  these  were  at  length  overconrie, 
and  the  great  work  was  happily  effected  on  the  first 
of  May,  17079  and  for  ever  after  the  kingdoms  of 
England  and  Scotland  were  united  into  one  king^ 
dom,  by  the  name  of  Great  Britain,  when  twenty-^ 
five  articles  of  union  were  agreed  to  by  the  parlia- 
mentsf  of  both  nations. 

^^  Scotland  deputes  16  peers  to  the  Upper  House, 
and  45  members  to  the  Lower  House." 

The  other  peers  of  Scotland  enjoy  the  same  privi-* 
leges  as  those  of  England,  except  sitting  in  the 
House  of  Lords,  and  voting  on  the  trial  of  a  peer. 

The  town  of  Berwick-upon-Tweed  was  originally 
part  of  the  kingdom  of  Scotland.  Its  constitution 
was  new  modelled,  and  put  upon  an  English  foot- 
'mg  by  a  charter  of  king  James  L  and  all  its  liber- 
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ties,  franchisesj  and  ciutonuiy  were  confirmed  in 
parliament  by  the  statutes  22  £dw.  IV.  c.  8.  and 
2  Jac.  I.  c.  28.    Though  therefore  it  hath  some 
local  pecnliarities^  derived  from  the  ancient  laws  of 
Scotland^  yet  it  is  clearly  a  part  of  the  realm  of 
England,  being  represented  by  burgesses  in  the 
house  of  commons,  and  bound  by  all  acts  of  the 
British  parliament,    whether  specially  named  or 
otherwise.    And  though  certain  of  the  king's  writs 
or  processes  of  the  courts  of  Westminster  do  not 
usually  run  into  Berwick,  anymore  than  the  princi- 
pality of  Wales^  yet  it  hath  been  solemnly  adjudged 
that  all  prerogative  writs  (as  those  of  mandamus, 
pMbitianf  habeas  corpuSjCertiorariy  ^c,J  maybsue 
to  Berwick  as  well  as  to  every  other  of  the  domi* 
nbns  of  the  crown  of  England,  and  that  indict- 
ments and  other  local  matters  arising  in  the  town 
of  Berwick  may  be  tried  by  a  jury  of  the  county  of 
Northumberland. 

As  to  Ireland^  that  is  still  a  distinct  kingdom ; 
though  a  dependent  subordinate  kingdom.  It  has^ 
since  the  death  of  Sir  William  Blackstone,  been 
united  to  England  by  39  and  40  Geo.  III.  c.  67, 
that  the  kingdom  of  Great  Britain  and  Ireland  shall, 
on* the  first  day  of  January,  1801,  and  for  ever 
sfter,  be  united  into  one  kingdom,  by  the  name  of 
the  United  Kingdom  of  Great  Britain  and  Ireland : 
and  that  the  royal  style  and  titles  of  the  imperial 
crown,  and  their  ensigns,  armorial  flags,  and  ban*- 
oers,  shall  be  such  as  should  be  appointed  by  his 
Majesty's  royal  proclamation. 

Ireland  sends  4  lords  spiritual  by  rotation  of  ses- 
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sions,  aiid  28  lords  temporal,  elected  for  life  by  iti$ 
peers,  to  sit  in  the  House  of  Lords;  and  100 
commoners,  to  be  the  number  to  represent  the  peo- 
ple in  the  House  of  Commons/ 

With  regard  to  the  other  adjacent  islands  which 
are  subject  to  the  crown  of  Great  Britain,  some  of 
them  (as  the  isle  of  Wight,  of  Portland,  of  Thanet, 
&c.)  are  comprised  within  some  neighbouring 
county,  and  are  therefore  to  be  looked  upon  as 
annexed  to  the  mother  island,  and  part  of  the 
kingdom  of  England.  But  there  are  others  which 
require  a  more  particular  consideration. 

And,  first,  the  isle  of  Man  is  a  distinct  territory 
from  England,  and  is  not  governed  by  our  laws : 
neither  doth  any  act  of  parliament  extend  to  it, 
unless  it  be  particularly  named  therein ;  and  then 
an  act  of  parliament  is  binding  there. 

The  islands  of  Jersey,  Guernsey,  Sark,  Alderney, 
and  their  appendages,  were  parcel  of  the  dutchy  of 
Normandy,  and  were  united  to  the  crown  of  Eng- 
land by  the  first  princes  of  the  Norman  line.  They 
are  governed  by  their  own  laws.  The  king's  writ, 
or  process  from  the  courts  of  Westminster,  is  there 
of  no  force ;  but  his  commission  Is.  They  are  not 
bound  by  common  acts  of  our  parliaments,  unless 
particularly  named.  All  causes  are  originally  de- 
termined by  their  own  officers,  the  bailifis  and  jurats 
of  the  islands;  but  an  appeal  lies  from  them  to 
the  king  in  council,  in  the  last  resort. 

Besides  these  adjacent  islands,  our  more  distant 
plantations  in  America,  and  elsewhere,  are  also  in 
some  respect  subject  to  the  English  laws.    WitH 
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respect  to  their  interior  polity,  our  colonies  are 
properly  of  three  sorts;  1.  Provincial  establish* 
raents;  2.  Proprietary  governments;  3.  Charter 
governnients.  The  form  of  government  in  most 
of  them  is  borrowed  from  that  of  England.  They 
bave  a  governor  named  by  the  king,  who  is  his  re- 
presentative or  deputy.  They  have  courts  of  jus- 
tice of  their  own,  from  whose  decisions  an  appeal 
lies  to  the  king  and  council  here  in  England. 

We  come  now  to  consider  the  kingdom  of  Eng- 
land in  particular,  the  direct  and  immediate  subject 
of  those  laws,  concerning  which  we  are  to  treat  in 
the  ensuing  commentaries.  And  this  comprehends 
not  only  Wales  and  Berwick,  of  which  enough  has 
been  already  said,  but  also  part  of  the  sea.  The 
main  or  high  seas  are  part  of  the  realm  of  England^ 
for  thereon  our  courts  of  admiralty  have  jurisdic- 
tion, as  will  be  shewn  hereafter;  but  they  are  not 
subject  to  the  common  law.  This  main  sea  begins 
at  the  low-water-mark.  But  between  the  high- 
water-mark  and  the  low-water-mark,  where  the  sea 
ebbs  and  flows,  the  common  law  and  the  admiralty 
have  divisum  imperium,  an  alternate  jurisdiction; 
one  upon  the  water,  when  it  is  full  sea ;  the  other 
upon  the  land,  when  it  is  an  ebb. 

The  territory  of  England  is  liable  to  two  divi- 
sions; the  one  ecclesiastical,  the  other  civil. 

1.  The  ecclesiastical  division  is,  primarily,  into 
two  provinces,  those  of  Canterbury  and  York.  A 
province  is  the  circuit  of  an  archbishop's  jurisdic- 
tion. Each  province  contains  divers  dioceses,  or 
sees  of   suffragan  bishops;    whereof  Canterbury 
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includes  twenty-one,  and  York  three ;  besides  the 
bishopric  of  the  isle  of  Man,  which  was  annexed 
to  the  province  of  York  by  king  Henry  VIIL 
Every  diocese  is  divided  into  archdeaconries,  where* 
of  there  are  sixty  in  all ;  each  archdeaconry  into 
rural  deaneries,  which  are  the  circuit  of  the  arch- 
deacon's and  rural  dean's  jurisdiction,  and  every 
deanery  is  divided  into  parishes. 

A  parish  is  that  circuit  of  ground  which  is  com- 
mitted to  the  charge  of  one  parson,  or  vicar,  or 
other  minister  having  cure  of  souls  therein.  These 
districts  are  computed  to  be  nearly  ten  thousand  in 
number. 

2.  The  civil  division  of  the  territory  of  England 
is  into  counties,  of  those  counties  into  hundreds, 
of  those  hundreds  into  tithings  or  towns;  which 
division,  as  it  now  stands,  seems  to  owe  its  origin 
to  king  Alfred.  One  of  the  principal  inhabitants 
of  the  tithing  is  annually  appointed  to  preside  over 
the  rest,  being  called  the  tithiog-man,  the  head- 
borough,  and  in  some  countries  the  borsbolder,  or 
borough's-ealder,  being  supposed  the  most  discreet 
man  in  the  borough,  town,  or  tithing. 

Tithings,  towns,  or  vills,  are  of  the  same  signifi- 
cation in  law ;  and  are  said  to  have  had,  each  of 
them,  originally  a  church  and  celebration  of  divine 
service,  sacraments,  and  burials:  though  that 
seems  to  be  rather  an  ecclesiastical,  than  a  civil, 
distinction.  The  word  toum  or  mil  is  indeed,  by 
the  alteration  of  times  and  language,  now  become 
a  generical  term,  comprehending  under  it  the  seve- 
ral species  of  cities,  boroughs,  and  common  towns* 
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A  ekj  is  a  town  inccnrpcMrated)  which  is  or  hath  been 
the  see  of  a  bishop :  and  though  the  bishopric  be 
dissolved,  as  at  Westminster,  yet  still  it  remaineth 
a  city.  A  borough  is  now  understood  to  be  a  town, 
either  corporate  or  not,  that  sendeth  burgesses  to 
parliament*  Other  towns  there  are,  which  are 
aeither  cities  nor  boroughs ;  some  of  which  have 
the  privileges  of  markets,  and  others  not :  but  both 
are  equally  towns  in  law.  To  several  of  these 
towns  there  are  small  appendages  belonging,  called 
hamlets.  These  towns,  as  was  before  hinted,  con- 
taiaed  each  originally  but  one  parish,  and  one 
tithing ;  though  many  of  them  now,  by  the  inerease 
of  inhabitants,  are  divided  into  several  parishes  and 
tithings ;  and,  sometimes,  where  there  is  but  one 
parish,  there  are  two  or  more  vills  or  tithings* 

As  teir*fan)ilies  of  freeholders  made  up  a  town 
or  tithing,  so  ten  tithings  composed  a  superior  divi- 
sion called  a  hundred,  as  consisting  of  ten  times 
ten  families.  The  hundred  is  governed  by  a  high'^ 
constable  or  bailiff^  and  formerly  there  was  regu* 
larly  held  in  it  the  hundred  court  for  the  trial  of 
causes,  though  now  fallen  into  disuse.  In  some  of 
the  more  Northern  counties  these  hundreds  are 
called  Wapentakes. 

An  indefinite  number  of  these  hundreds  make 
up  a  county  or  shire.  Shire  is  a  Saxon  word  signi- 
fying a  division ;  but  a  county,  comitaiiis,  is  plainly 
derived  from  comes,  the  count  of  the  Franks ;  that 
is,  the  earl,  or  alderman  (as  the  Saxons  called  him) 
of  the  shire,  to  whom  the  government  of  it  was 
uitrosted*    This  he  usually  exercised  by  his  deputy. 
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the  sherifF,  shrieve,  or  shire-reeve,  signifying  the 
officer  of  the  shire ;  on  whom  by  process  of  time  the 
civil  administration  of  it  is  now  totally  devolved.  In 
some  counties  there  is  an  intermediate  division,  be- 
tween the  shire  and  the  hundreds,  as  lathes  in  Kent, 
and  rapes  in  Sussex,  each  of  them  containing  about 
three  or  four  hundreds  a  piece.  Where  a  county 
is  divided  into  three  of  these  intermediate  jurisdic- 
tions, they  are  called  trithings,  which  were  an- 
ciently governed  by  a  trithing  reeve.  These  trith- 
ings still  subsist  in  the  large  county  of  York^ 
where  by  an  easy  corruption  they  are  denominated 
ridings;  the  north,  the  east,  and  the  west-riding. 
The  number  of  counties  in  England  and  Wales 
have  been  various,  at  different  times:  at  present 
they  are  forty  in  England,  and  twelve  in  Wales. 

Three  of  these  counties,  Chester,  Durham,  and 
Lancaster,  are  called  counties  palatine,  and  are  so 
called  a  palafio;  because  the  owners  thereof,  the 
earl  of  Chester,  the  bishop  of  Durham,  and  the 
duke  of  Lancaster,  had  in  those  counties  jura 
regalia,  as  fully  as  the  king  hath  in  his  palace; 
regalem  potestatem  in  omnibus,  asBracton  expresses 
it.  In  27  Hen.  VIII.  the  powers  before-mentioned 
of  owners  of  counties  palatine  were  abridged; 
though  still  all  writs  are  witnessed  in  their  names, 
and  all  forfeitures  for  treason  by  the  common  law 
accrue  to  them. 

Of  these  three,  the  county  of  Durham  is  now 
the  only  one  remaining  in  the  hands  of  a  subject. 

The  isle  of  Ely  is  not  a  county  palatine,  though 
«'^metimes  erroneously  called  so,  but  only  a  royal 
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franchise:  the  bishop  having,  by  grant  of  king 
Henry  I.  jura  regalia  within  the  isle  of  Ely: 
whereby  he  exercises  a  jurisdiction  over  all  causes, 
as  well  criminal  as  civil. 

There  are  also  counties  corporate:  which  are 
certain  cities  and  towns,  some  with  more,  some 
with  less  territory  annexed  to  them;  to  which  out 
o(  special  grace  and  favour  the  kings  of  England 
have  granted  the  privilege  to  be  counties  of  them- 
selves, and  not  to  be  comprised  in  any  other  county ; 
but  to  be  governed  by  their  own  sheriffs  and  other 
magistrates,  so  that  no  officers  of  the  county  at 
large  have  any  power  to  intermeddle  therein.  Such 
are  London,  York,  Bristol,  Norwich,  Coventry,  and 
many  others. 


(     S2     ) 
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OF  THE  RIGHTS  OF  PERSONS. 


CHAPTER  I. 

OF  THB  AB60LUTK  RIGHTS    OF   INDIVIDUALS. 

Ths  objects  of  the  laws  of  England  are  so  very  nu- 
merous and  extensive^  that,  in  order  to  consider 
them  with  any  tolerable  ease  and  perspicuity,  it 
will  be  necessary  to  distribute  them  methodically, 
under  proper  and  distinct  heads. 

Now,  as  municipal  law  is  a  rule  of  civil  conduct, 
commanding  what  is  right,  and  prohibiting  what  is 
wrong ;  it  follows,  that  the  primary  and  principal 
objects  of  the  law  are  rights  and  wrongs.  In 
the  prosecution  therefore  of  these  commentaries,  I 
shall  follow  this  very  simple  and  obvious  division ; 
and  shall  in  the  first  place  consider  the  rights  that 
are  commanded,  and  secondly,  the  wrof^s  that  are 
forbidden,  by  the  laws  of  England. 

Rights  are,  however,  liable  to  another  subdivision  : 
being  either,  first,  those  which  concern  and  are  an- 
nexed to  the  persons  of  men,  and  are  then  called 
jura  per sonarumy  or  iht  rights  of  persons  ;  or  they 
are,  secondly,  such  as  a  man  may  acquire  over  ex- 
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tenud  objects^  or  things  anconnected  with  his  per- 
son, which  are  stiled  jura  rerum,  or  the  rights  of 
things.  Wrongs  also  are  divisible  into,  first,  prwate 
vsfongSy  which^  being  an  infringement  merely  of 
particular  rights,  concern  individuals  only,  and 
are  called  civil  injuries;-  and  secondly,  puhUc 
wrongs;  which,  being  a  breach  of  general  and 
public  rights,  affect  the  whole  community,  and  are 
called  crimes  and  misdemeanors. 

The  objects  of  the  laws  of  England  falling  into 
this  four-fold  division,  the  present  commentaries 
will  therefore  consist  of  the  four  following  parts : 
1.  Tke  rights  of  persons  j  with  the  means  whereby 
sach  rights  may  be  either  acquired  or  lost.  2.  JTie 
rights  of  things  ;  with  the  means  also  of  acquiring 
and  losing  them-  3.  Private  vrrongSy  or  civil  inju- 
ries ;  with  the  means  of  redressing  them  by  law. 
4.  Public  wrongs^  or  crimes  and  misdemeanors; 
with  the  means  of  prevention  and  punishment. 

We  are  now,  first,  to  consider  the  rights  of  per^ 
sans;  with  the  means  of  acquiring  and  losing 
them. 

And  these  rights  may  be  reduced  to  three  prin- 
cipal or  primary  articles  ;  the  right' of  personal  se- 
Cttrity,  the  right  of  personal  liberty,  and  the  right  of 
private  property ;  because  as  there  is  no  other 
known  method  of  compulsion,  or  of  abridging  man's 
natural  free  will,  but  by  an  infringement  or  dimi- 
nution of  one  or  other  of  these  important  rights, 
the  preservation  of  these,  inviolate,  may  justly  be 
said  to  include  the  preservation  of  our  civil  immu- 
nities in  their  largest  and  most  extensive  sense. 

c  2 
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1,  The  right  of  personal  security  consists  in  a  per- 
son's legal  and  uninterrupted  enjoyment  of  his  life, 
his  limbs^  his  body,  his  health,  and  his  reputation. 

Life  is  the  immediate  gift  of  God,  a  right  inhe- 
rent by  nature  in  every  individual ;  and  it  begins 
in  contemplation  of  law  as  soon  as  an  infant  is  born, 
or  even  before  its  birth. 

An  infant,  even  before  its  birth,  is  supposed  in 
law  to  be  born  for  many  purposes.  It  is  capable 
of  having  a  legacy,  or  a  surrender  of  a  copyhold 
estate  made  to  it.  It  may  have  a  guardian  assigned 
to  it;  and  it  is  enabled  to  have  an  estate  limited  to 
its  use,  and  take  afterwards  by  such  limitation  as  if 
it  were  then  actually  born. 

2.  Both  the  life  and  limbs  of  a  man  are  of  such 
high  value,  in  the  estimation  of  the  law  of  England, 
that  it  pardons  even  homicide,  if  committed  se  dC'- 
fendetidoy  or  in  order  to  preserve  them.  For  what- 
ever is  done  by  a  man  to  save  either  life  or  mem- 
ber, is  looked  upon  as  done  upon  the  highest  ne- 
cessity and  compulsion.  Therefore  if  a  man 
through  fear  of  death  or  mayhem  is  prevailed  upon 
to  execute  a  deed,  or  do  any  other  legal  act ;  these, 
though  accompanied  by  all  other  the  requisite  so-  * 
lemnities,  may  be  afterwards  avoided,  if  forced 
upon  him  by  a  well-grounded  apprehension  of 
losing  his  life,  or  even  his  limbs,  in  case  of  his  non- 
compliance. And  the  same  is  also  a  sufficient  ex- 
cuse for  the  commission  of  any  misdemeanors,  as 
will  appear  in  the  fourth  book.  No  suitable  atone- 
ment can  be  made  for  the  loss  of  life,  or  limb. 
And  the  law  not  only  regards  life  and  member,  and 
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protects  every  man  in  the  enjoyment  of  them,  but 
also  furnishes  him  with  ^very  thing  necessary  for 
their  support.  For  there  is  no  man  so  indigent  or 
wretched,  but  he  may  demand  a  supply  sufficient 
for  ail  the  necessities  of  life  from  the  more  opulent 
part  of  the  community,  by  means  of  the  several 
statutes  enacted  for  the  relief  of  the  poor. 

3.  Besides  those  limbs  and  members  that  may 
be  necessary  to  a  man,  in  order  to  defend  himself 
or  annoy  his  enemy,  the  rest  of  his  person  or  body 
is  also  entitled,  by  the  same  natural  right,  to  secu- 
rity from  the  corporal  insults  of  menaces,  assaults, 
beating,  and  wounding;  though  such  insults 
amount  not  to  the  destruction  of  life  nor  member. 

4.  The  preservation  of  a  man's  health  from  such 
practices  as  may  prejudice  or  annoy  it ;  and, 

5.  The  security  of  his  reputation  or  good  name 
from  the  arts  of  detraction  and  slander,  are  also 
rights  to  which  every  man  is  entitled,  by  reason  and 
natural  justice ;  since  without  these  it  is  impossible 
to  have  the  perfect  enjoyment  of  any  other  advan* 
tage  or  right. 

II.  Next  to  personal  security,  the  law  of  England 
regards,  asserts,  and  preserves  the  personal  liberty 
of  individuals.  This  personal  liberty  consists  in 
the  power  of  loco-motion,  of  changing  situation, 
or  removing  one's  person  to  whatsoever  place  one's 
own  inclination  may  direct :  without  imprisonment 
or  restraint,  unless  by  due  course  of  law. 

The  confinement  of  the  person,  in  any  wise,  is 
an  imprisonment.  So  that  the  keeping  a  man 
against  his  will  in  a  private  house,  putting  hioi  in 
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the  stocks,  arresting  or  forcibly  detaining  him  in 
the  street,  is  an  imprisonment.  But  if  a  man  be 
lawfully  imprisoned,  this  is  no  duress  of  imprison^ 
menu  To  make  imprisonment  lawful,  it  must 
either  be  by  process  from  the  courts  of  judicature, 
or  by  warrant  from  some  legal  officer  having  autho-* 
rity  to  commit  to  prison ;  which  warrant  must  be 
in  writing,  under  the  hand  and  seal  of  the  magis* 
trate,  and  express  the  causes  of  his  commitment, 
in  order  to  be  examined  into  (if  necessary)  upon  a 
habeas  corpus.  If  there  be  no  cause  expressed, 
the  gaoler  is  not  bound  to  detain  the  prisoner. 

A  natural  and  regular  consequence  of  this  per- 
sonal liberty  is,  that  every  Englishman  may  claim 
a  right  to  abide  in  his  own  country  so  long  as  he 
pleases;  and  not  to  be  driven  from  it  unless  by  the 
sentence  of  the  law.  The  king,  indeed,  by  his 
royal  prerogative,  may  issue  out  bis  writ  ne  exeat 
regnumf  and  prohibit  any  of  his  subjects  from  going 
into  foreign  parts  without  licence.  The  law  is  in 
this  respect  so  benignly  and  liberally  construed  for 
the  benefit  of  the  subject,  that  though  within  the 
realm  the  king  may  command  the  attendance  and 
service  of  all  his  liegemen,  yet  he  cannot  send  any 
man  out  qf  the  realm,  even  upon  public  service ; 
excepting  sailors  and  soldiers,  the  nature  of  whose 
employment  necessarily  implies  an  exception :  he 
cannot  even  constitute  a  man  lord  deputy  or  lieu- 
tenant of  Ireland  against  his  will,  nor  make  him  a 
foreign  ambassador.  For  this  might  in  reality  be 
no  more  than  an  honourable  exile. 

111.  The  third  absolute  right,  inherent  in  every 


THE   RI0I1T8   OT  INDIVIDUALS.  S7 

Englishman^  is  that  of  property :  which  consists  in 
the  free  use,  enjoyment^  and  disposal  of  all  his  ac- 
quisitions, without  any  control  or  diminution,  save 
only  by  the  laws  of  the  land.  The  great  charter 
has  declared,  that  no  freeman  shall  be  disseised, 
nor  divested  of  his  freehold,  nor  of  his  liberties, 
nor  free  customs,  but  by  the  judgment  of  his  peers, 
or  by  the  law  of  the  land. 

So  great  moreover  is  the  regard  of  the  law  for 
private  property,  that  it  will  not  authorise  the  least 
violation  of  it ;  no,  not  even  for  the  general  good 
of  the  whole  community.  If  a  new  road,  for  in- 
stance, were  to  be  made  through  the  grounds  of  a 
private  person,  it  might  perhaps  be  extensively  be- 
neficial to  the  public ;  but  the  law  permits  no  roan, 
or  set  of  men,  to  do  this  without  consent  of  the 
owner  of  the  land.  In  this  and  similar  cases  the 
legislature  alone  can,  and  indeed,  frequently  does, 
interpose,  and  compel  the  individual  to  acquiesce. 
But  how  does  it  interpose  and  compel  ?  Not  by 
absolutely  stripping  the  subject  of  his  property  in 
an  arbitrary  manner,  but  by  giving  him  a  full  in- 
demnification and  equivalent  for  the  injury  thereby 
sustained.  And  even  this  is  an  exertion  of  power 
which  the  legislature  indulges  with  caution,  and 
which  nothing  but  the  legislature  can  perform. 

In  the  three  preceding  articles  we  have  taken  a 
short  view  of  the  principal  absolute  rights  which 
appertain  to  every  Englishman.  But  in  vain  would 
these  rights  be  declared,  ascertained,  and  protected, 
by  the  dead  letter  of  the  laws,  if  the  constitution 
had  provided  no  other  method  to  secure  their  ac- 
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tual  enjoyment.  It  has  therefore  established  cer- 
tain other  auxiliary  subordinate  rights  of  the  sub- 
ject;  which  serve  principally  as  outworks  or  barriers, 
to  protect  and  maintain  inviolate  the  three  great 
and  primary  rights^  of  personal  security,  personal 
liberty,  and  private  property. 

1.  The  constitution,  powers,  and  privileges  of 
parliament,  of  which  I  shall  treat  at  large  in  the 
ensuing  chapter. 

2.  The  limitation  of  the  king's  prerogative,  by 
bounds,  so  certain  and  notorious,  that  it  is  impos- 
sible he  should  either  mistake  or  legally  exceed 
them  without  the  consent  of  the  people. 

3.  A  third  subordinate  right  of  every  English- 
man is,  that  of  applying  to  the  courts  of  justice  for 
redress  of  injuries.  Since  the  law  is  in  England 
the  supreme  arbiter  of  every  man's  life,  liberty,  and 
property,  courts  of  justice  must  at  all  times  be 
open  to  the  subject,  and  the  law  be  duly  adminis- 
tered therein. 

4.  If  there  should  happen  any  uncommon  injury, 
or  infringements  of  the  rights  before-mentioned, 
which  the  ordinary  course  of  law  is  too  defective  to 
reach,  there  still  remains  another  subordinate  right, 
appertaining  to  every  individual.  The  right  of 
petitioning  the  king,  or  either  house  of  parliament, 
for  the  redress  of  grievances.  Care  only  must  be 
taken,  lest,  under  the  pretence  of  petitioning,  the 
subject  be  guilty  of  any  riot  or  tumult;  as  happened 
in  the  opening  of  the  memorable  parliament  in 
1640 :  and,  to  prevent  this,  it  is  provided  by  the 
statute  13  Car,  2.  ^^  1.  c.  5.  that  no  petition  to 
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the  king,  or  either  house  of  parliament,  for  any  al- 
teration in  the  church  or  state,  shall  be  signed  by 
above  twenty  persons^  unless  the  matter  thereof  be 
approved  by  three  justices  of  the  peace,  or  the 
major  part  of  the  grand  jury,  in  the  country ;  and 
in  London  by  the  lord  mayor,  aldermen,  and  com- 
mon council :  nor  shall  any  petition  be  presented 
by  more  than  ten  persons  at  a  time.  But,  under 
these  regulations^  it  is  declared  by  the  statute 
I  fV.  &  M.  St.  2.  c.  2.  that  the  subject  hath  a  right 
to  petition;  and  that  all  commitments  and  prose- 
cations  for  such  petitioning  are  illegal. 

5.  The  fifth  and  last  auxiliary  right  of  the  sub- 
ject is,  that  of  having  arms  for  a  man's  defence, 
suitable  to  his  condition  and  degree,  and  such  as 
are  allowed  by  law.  Which  is  also  declared  by  the 
same  statute  1  W,&M.  st.  2.  c.  2.  and  it  is  in- 
deed a  public  allowance  under  due  restrictions,  of 
the  natural  right  of  resistance  and  self-preservation, 
when  the  sanctions  of  society  and  laws  are  found 
insufficient  to  restrain  the  violence  of  oppression. 

In  these  several  articles  consist  the  rights,  or, 
as  they  are  frequently  termed,  the  liberties  of  Eng- 
lishmen :  liberties,  more  generally  talked  of,  than 
thoroughly  understood;  and  yet  highly  necessary 
to  be  perfectly  known  and  considered  by  every  man 
of  rank  or  property,  lest  his  ignorance  of  the  points 
whereon  they  are  founded  should  hurry  him  into 
faction  and  licentiousness  on  the  one  hand,  or  a 
pusillanimous  indifference  on  the  other.  The 
English  is  the  only  nation  in  the  world,  where  poli- 
tical or  civil  liberty  is  the  direct  end  of  its  consti- 
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tution.  Recommending  therefore  to  the  student 
in  our  laws  a  farther  and  more  accurate  search  into 
this  extensive  and  important  title^  I  shall  close  my 
remarks  upon  it  with  the  expiring  wish  of  the  fa* 
mous  father  Paul  to  his  country,  ^^esto  perpetual" 


CHAPTER  11. 


OF  THE    PARLIAMENT. 


We  are  next  to  treat  of  the  rights  and  duties  of 
persons,  as  they  are  members  of  society,  and  stand 
in  various  relations  to  each  other.  These  relations 
are  either  public  or  private :  and  we  will  first  con* 
sider  those  that  are  public. 

The  most  universal  public  relation,  by  which 
men  are  connected  together,  is  that  of  government : 
namely,  as  governors  and  governed,  or,  in  other 
words,  as  magistrates  and  people.  Of  magistrates 
some  also  are  supreme,  in  whom  the  sovereign 
power  of  the  state  resides ;  others  are  subordinate, 
deriving  all  their  authority  from  the  supreme  ma- 
gistrate, accountable  to  him  for  their  conduct,  and 
acting  in  an  inferior  secondary  sphere. 

With  us  therefore  in  England  this  supreme 
power  is  divided  into  two  branches  :  the  one  legis- 
lative, to  wit,  the  parliament,  consisting  of  king, 
lords,  and  commons ;  the  other  executive,  consist- 
ing of  the  king  alone. 

The  original  or  first  institution  of  parliaments  is 
one  of  those  matters  which  lie  so  far  hidden  in  the 
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daik  ages  of  antiqaity,  that  the  tracing  of  it  out  is 
a  thing  equally  difficult  and  uncertain. 

I.  The  parliament  is  regularly  to  be  summoned 
by  the  king's  writ  or  letter,  issued  out  of  chancery 
by  advice  of  the  privy  council,  at  least  forty  days 
before  it  begins  to  sit.  It  is  a  branch  of  the  royal 
prerogative,  that  no  parliament  can  be  convened  by 
its  own  authority,  or  by  the  authority  of  any,  ex- 
cept the  king  alone. 

II.  The  constituent  parts  of  a  parliament,  are  the 
next  objects  of  our  inquiry.  And  these  are,  the 
king's  majesty,  sitting  there  in  his  royal  political 
capacity,  and  the  three  estates  of  the  realm ;  the 
k>rds  spiritual,  the  lords  temporal,  (who  sit,  toge^ 
ther  with  the  king,  in  one  house)  and  the  commons, 
who  Sit  by  themselves  in  another.  And  the  king 
and  these  three  estates,  together,  form  the  great 
corporation  or  body  politic  of  the  kingdom,  of 
which  the  king  is  said  to  be  caput,  printiptum,  et 
finU*  For  upon  their  coming  together  the  king 
meets  them,  either  in  person  or  by  representation  ; 
without  which  there  can  be  no  beginning  of  a  par- 
liament ;  and  he  also  has  alone  the  power  of  dis- 
solving them. 

The  next  in  order  are  the  spiritual  lords.  These 
consist  of  two  archbishops,  and  twenty-four  bishops ; 
and  at  the  dissolution  of  monasteries  by  Henry  VIII. 
consisted  likewise  of  twenty-six  mitred  abbots,  and 
two  priors :  a  very  considerable  body,  and  in  those 
times  equal  in  number  to  the  temporal  nobility. 
All  these  hold,  or  are  supposed  to  hold,  certain  an- 
cient baronies  under  the  king:  for  William  the 
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conqueror  thought  proper  to  change  the  spiritual 
tenure  of  frank  almoign  or  free  alms,  under  which 
the  bishops  held  their  lands  during  the  Saxon  go- 
vernment, into  the  feodal  or  Norman  tenure  by 
barony;  which  subjected  their  estates  to  all  civi] 
charges  and  assessments  from  which  they  were 
before  exempt ;  and,  in  right  of  succession  to  those 
baronies,  which  were  unalienable  from  their  re- 
spective dignities,  the  bishops  and  abbots  were  al- 
lowed their  seats  in  the  house  of  lords. 

The  lords  temporal  consist  of  all  the  peers  of 
the  realm  (the  bishops  not  being  in  strictness  held 
to  be  such,)  but  merely  lords  of  parliament  by 
whatever  title  of  nobility  distinguished;  dukes, 
marquisses,  earls,  viscounts,  or  barons ;  of  which 
dignities  we  shall  speak  more  hereafter.  Some  of 
these  sit  by  descent,  as  do  ail  ancient  peers ;  some 
by  creation,  as  do  all  new  made  ones  ;  others,  since 
the  union  with  Scotland,  by  election,  which  is  the 
case  of  the  sixteen  peers  who  represent  the  body 
of  the  Scots  nobility.  Their  number  is  indefinite^ 
and  may  be  increased  at  will  by  the  power  of  the 
crown. 

The  commons  consist  of  all  such  men  of  pro- 
perty in  the  kingdom,  as  have  not  seats  in  the  house 
of  lords ;  every  one  of  whom  has  a  voice  in  parlia- 
ment, either  personally,  or  by  his  representatives. 
The  number  of  English  representatives  is  5 13,  and 
of  Scots  45,  Irish  100;  in  all  658.  And  every 
member,  though  chosen  by  one  particular  district^ 
when  elected  and  returned,  serves  for  the  whole 
realm.    For  the  end  of  his  coming  thither  is  not 
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pardcuiar,  but  general ;  not  barely  to  advantage  his 
constituents,  but  the  c(mmon  wealth ;  to  advise  his 
majesty  (as  appears  from  the  writ  of  summons)  **de 
commmi  consilio  super  negotUs  quibusdam  arduis  et 
vrgentibuSf  regem,  statumf  et  defensionem  regni 
AngUae  et  ecclesiae  Anglicanae  concementibus" 
Aod  therefore  he  is  not  bound,  like  a  deputy  in  the 
anited  provinces,  to  consult  with,  or  take  the  ad- 
vice, of  his  constituents  upon  any  particular  point, 
unless  he  himself  thirlks  it  proper  or  prudent  so 
to  do. 

III.  We  are  next  to  examine  the  laws  and  cus- 
toms relating  to  parliament,  thus  united  together 
and  considered  as  one  aggregate  body. 

Parliament  hath  sovereign  and  uncontrolable  au- 
thority in  the  making,  confirming,  enlarging,  re- 
straining, abrogating,  repealing,,  reviving,  and  ex- 
pounding of  laws,  concerning  matters  of  all  possible 
denominations,  ecclesiastical  or  temporal,  civil, 
military,  maritime,  or  criminal:  this  being  the 
place  where  that  absolute  despotic  power  which 
must  in  all  governments  reside  somewhere,  is  in- 
trusted by  the  constitution  of  these  kingdoms.  All 
mischiefs  and  grievances,  operations  and  remedies, 
that  transcend  the  ordinary  course  of  the  laws,  are 
within  reach  of  this  extraordinary  tribunal.  It  can 
regulate  or  new  model  the  succession  to  the  crown. 
It  can  alter  the  established  religion  of  the  land.  It 
can  change  and  create  afresh  even  the  constitution 
of  the  kingdom  and  of  parliaments  themselves.  It 
caO)  in  short,  do  every  thing  that  is  not  naturally 
impossible ;  and  therefore  some  have  not  scrupled 
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to  call  its  power,  by  a  %ure  rather  too  bold,  the 
oflknipotence  of  parliameDt.  True  it  is,  that  what 
the  parliament  doth^  no  authority  upon  earth  can 
undo. 

In  order  to  prevent  the  mischiefs  that  might 
arise,  by  placing  this  extensive  authority  in  bands 
that  are  either  incapable,  or  else  improper,  to  ma- 
nage it,  it  is  provided  by  the  custom  and  law  of 
parliament,  that  no  one  shall  sit  nor  vote  in  either 
house,  unless  he  be  twenty-one  years  of  age.  It  is 
also  enacted  by  statute  7  JO'C.  I.  c.  6.  that  no  mena- 
ber  be  permitted  to  enter  into  the  house  of  com- 
mons, till  he  hath  taken  the  oath  of  allegiance 
before  the  lord  steward  or  his  deputy :  and  by 
30  Car.  II.  st.  2.  and  1  Geo,  I.  c.  13.  that  no  mem- 
ber shall  vote  nor  sit  in  either  house,  till  he  hath 
in  the  presence  of  the  hous€  taken  the  oath  of  alie* 
giance,  supremacy,  and  abjuration,  and  subscribed 
and  repeated  the  declaration  against  transubstan- 
tiation,  and  invocation  of  saints,  and  the  sacrifice 
of  the  mass.  That  no  alien,  even  though  he  be 
naturalized,  shall  be  capable  of  being  a  member  of 
either  house  of  parliament.  And  there  are  not  only 
these  standing  incapacities;  but  if  any  person  is 
made  a  peer  by  the  king,  or  elected  to  serve  in  the 
house  of  commons  by  the  people,  yet  may  the  re- 
spective houses,  upon  complaint  of  any  crime  in 
such  person,  and  proof  thereof,  adjudge  him  dis- 
abled and  incapable  to  sit  as  a  member,  and  this 
by  the  law  and  custom  of  parliament. 

The  prwUeges  of  parliament  are  likewise  very 
large  and  indefinite.    Privilege  of  parliament  was 
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piineipally  established,  in  order  to  protect  its  mem* 
beis  not  only  from  being  molested  by  their  fellow-* 
subjects,  but  also  more  especially  from  being  op- 
pressed by  the  power  of  the  crown.  The  dignity 
and  independence  of  the  two  houses  are  therefore 
in  great  measure  preserved  by  keeping  their  privi- 
leges indefinite.  Some  however  of  the  more  no- 
torious privileges  of  the  members  of  either  house 
are,  privilege  of  speech,  of  person,  of  their  domes- 
tics, and  their  lands  and  goods.  And  this  freedom 
of  speech  is  particularly  demanded  of  the  king  in 
person,  by  the  speaker  of  the  house  of  commons,  at 
the  opening  of  every  new  parliament.  To  assault 
by  violence  a  member  of  either  house,  or  his  menial 
servants,  is  a  high  contempt  of  parliament,  and 
there  punished  with  the  utmost  severity.  Neither  can 
any  member  of  either  house  be  arrested  and  taken 
into  custody,  unless  for  some  indictable  ofience, 
without  a  breach  of  the  privilege  of  parliament. 

But  all  other  privileges,  which  derogate  from 
the  conamon  law  in  matters  of  civil  right,  are 
DOW  at  an  end,  save  only  as  to  the  freedom  of 
the  member's  person :  which  in  a  peer  (by  the  pri- 
vilege of  peerage)  is  for  ever  sacred  and  inviolable ; 
and  in  a  commoner  (by  the  privilege  of  parliament) 
far  forty  days  after  every  prorogation,  and  forty 
days  before  the  next  appointed  meeting  :  which  is 
DOW  in  effect  as  long  as  the  parliament  subsists,  it 
seldom  being  prorogued  for  more  than  fourscore 
iiys  at  a  time. 

IV.  The  laws  and  customs  relating  to  the  house 
of  lords  in  particular.    These,  if  we  exclude  their 
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judicial  capacity,  which  will  be  more  properly  treat- 
ed of  in  the  third  and  fourth  books  of  these  com- 
mentaries, will  take  up  but  little  of  our  time. 

That  every  peer,  by  licence  obtained  from  the 
king,  may  make  another  lord  of  parliament  his 
proxy,  to  vote  for  him  in  his  absence.  "  By  the 
orders  of  the  house  no  peer  can  have  more  than 
two  proxies  ;  nor  can  proxies  vote  upon  a  question 
of  guilty  or  not  guilty."  A  privilege,  which  a 
member  of  the  other  house  can  by  no  means  have, 
as  he  is  himself  but  a  proxy  for  a  multitude  of  othe 
people. 

Each  peer  has  also  a  right,  by  leave  of  the  house, 
when  a  vote  passes  contrary  to  his  sentiments^  to 
enter  his  dissent  on  the  journals  of  the  house,  with 
the  reasons  for  such  dissent:  which  is  usually 
styled  his  protest. 

AH  bills  likewise,  that  may  in  their  consequences 
anywise  affect  the  rights  of  the  peerage,  are,  by  the 
custom  of  parliament,  to  have  their  first  rise  and 
beginning  in  the  house  of  peers,  and  to  suffer  no 
changes  or  amendments  in  the  house  of  commons. 

There  is  also  one  statute  peculiarly  relative  to 
the  house  of  lords ;  6  jinn.  c.  25.  which  regulates 
the  election  of  the  sixteen  representative  peers  of 
North  Britain,  and  39  and  40  Geo.  III.  relative  to 
Ireland. 

V.  The  peculiar  laws  and  customs  of  the  house 
of  commons  relate  principally  to  the  raising  of 
taxes,  and  the  election  of  members  to  serve  in 
parliament. 

First,  with  regard  to  taxes :  it  is  the  ancient  in- 
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dispatable  privilege  and  right  of  the  house  of  com- 
moos,  that  all  grants  of  subsidies  or  parliamentary 
aids,  do  begin  in  their  house,  and  are  first  bestowed 
by  them ;  although  their  grants  are  not  effectual 
to  all  intents  and  purposes^  until  they  have  the 
assent  of  the  other  two  branches  of  the  legislature. 
The  true  reason  arising  from  the  spirit  of  our  con- 
stitution, seems  to  be  this  ;  the  lords  being  a  per- 
manent hereditary  body,  created  at  pleasure  by  the 
l&ing,  are  supposed  more  liable  to  be  influenced  by 
the  crown,  and  when  once  influenced  to  continue 
so,  than  the  commons,  who  are  a  temporary  elec- 
tive body,  freely  nominated  by  the  people.    . 

Next,  with  regard  to  the  elections  of  knights, 
citizens,  and  burgesses ;  we  may  observe,  that  here- 
in consists  the  exercise  of  the  democratical  part  of 
our  constitution :  for  in  a  democracy  there  can  be 
no  exercise  of  sovereignty  but  by  sufirage,  which  is 
the  declaration  of  the  people's  will.  In  all  demo- 
cracies therefore  it  is  of  the  utmost  importance  to 
regulate  by  whom,  and  in  what  manner,  the  suf- 
frages are  to  be  given.  In  England,  where  the 
people  do  not  debate  in  a  collective  body  but  by 
representation,  the  exercise  of  this  sovereignty  con- 
sists in  the  choice  of  representatives.  The  laws 
have  therefore  very  strictly  guarded  against  usurpa- 
tion or  abuse  of  this  power,  by  many  salutary  pro- 
visions; which  may  be  reduced  to  these  three 
points,  1.  The  qualifications  of  the  electors.  2. 
The  qualifications  of  the  elected.  3.  The  pro- 
ceedings at  elections. 

1.  As  to  the  qualifications  of  the  electors ;  and 


48  OF  THB   BIGHTS  OF   PBRSONS* 

first  those  of  electors  for  knights  of  the  shire.  I. 
By  statute  8  Hen.  VI.  c.  7-  and  10  Hen.  VI.  c.  2. 
(amended  by  14  Geo.  III.  c.  58.)  the  knights  of  the 
shire  shall  be  chosen  of  people,  whereof  every  man 
shall  have  freehold  to  the  value  of  forty  shillings  by 
the  year  within  the  county ;  which  by  subsequent 
statutes)  is  to  be  clear  of  all  charges  and  deduc- 
tions,  except  parliamentary  and  parochial  taxes. 
The  knights  of  shires  are  the  representatives  of  the 
landholders^  or  landed  interest  of  the  kingdom  : 
their  electors  must  therefore  have  estates  in  lands 
or  tenements  within  the  county  represented :  these 
estates  must  be  freehold,  that  is,  for  term  of  life  at 
least ;  because  beneficial  leases  for  long  terms  of 
years  were  not  in  use  at  the  making  of  these  sta- 
tutes, and  copyholders  were  then  little  better  than 
villeins,  absolutely  dependent  upon  their  lords: 
this  freehold  must  be  of  forty  shillings  annual  va- 
lue 3  because  that  sum  would  then,  with  proper  in- 
dustry, furnish  all  the  necessaries  of  life,  and  render 
the  freeholder,  if  he  pleased,  an  independent  man. 
The  other  less  important  qualifications  of  the  elec- 
tors for  counties  in  England  and  Wales,  may  be 
collected  from  the  statutes ;  which  direct,  2.  That 
no  person  under  twenty-one  years  of  age  shall  be 
capable  of  voting  for  any  member.  This  extends 
to  all  sorts  of  members,  as  well  for  boroughs  as 
counties;  as  does  also  the  next,  viz.  S.  That  no 
person  convicted  of  perjury,  or  subornation  of  per- 
jury, shall  be  capable  of  voting  in  any  election. 
4.  That  no  person  shall  vote  in  right  of  any  free- 
bold,  granted  to  him  fraudulently  to  qualify  him  to 
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vote,  uDder  the  penalty  of  40L  (10  Anne,  0.23.) 
Fraudulent  grants  are  such  as  contain  an  agree* 
ment  to  reconvey,or  defeat  the  estate  granted ;  which 
agreements  are  made  void,  and  the  estate  is  abso* 
lutely  vested  in  the  person  to  whom  it  is  so  gratited* 
And,  to  guard  the  better  against  such  frauds,  it  is 
farther  provided,  5.  That  every  voter  shall  hav^ 
been  in  the  actual  possession  or  receipt  of  the  pro- 
fits of  his  freehold  to  his  own  use  for  twelve  calen- 
dar months  before ;  except  it  came  to  him  hy  de** 
scent,  marriage,  marriage-settlement,  will,  or  pro* 
motion  to  a  benefice  or  c^ce.    6.  That  no  person 
shall  vote  in  respect  of  an  annuity  or  rent*charge, 
unless  registered  with  the  clerk  of  the  peace  twelve 
calendar  months  before.     7*  That  in  mortgaged  or 
trust  estates,  the  person  in  possession,  under  the 
above-mentioned  restrictions,  shall  have  the  vote. 
8.  That  only  one  person  shall  be  admitted  to  vote 
for  any  one  house  or  tenement,  to  prevent  the  split- 
ting of  freeholds.     9*  That  no  estate  shall  qualify 
a  voter,  unless  the  estate  has  been  assessed  to  some 
land*tax  aid,  at  least  twelve  months  before  the 
election.     10.  That   no  tenant  by  copy  of  court 
roll  shall  be  permitted  to  vote  as  a  freeholder. 
Thus  much  f<Mr  the  electors  in  counties. 

As  for  the  electors^  of  citizens  and  burgesses, 
these  are  supposed  to  be  tlie  mercantile  part  or 
tradmg  interest  of  this  kingdom.  And  by  statute 
S  Geo.  III.  c.  15.  no  freeman  of  any  city  or  borough 
(other  than  such  as  claim  by  birth,  marriage,  or 
servitude)  shall  be  entitled  to  vote  therein,  unless 
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be  hath  beeti  admitted  to  his  freedom  twelve  calen- 
dar months  before. 

2.  Next,  as  to  the  qaalifications  of  persons  to  be 
elected  members  of  the  house  of  commons.  Some 
of  these  depend  upon  the  law  and  cusftom  of  par- 
liaments, declared  bjr  the  house  of  commons; 
others  upon  certain  statutes.  And  from  these  it 
appears,  1.  That  they  must  not  be  aliens  born,  or 
minors.  2;  That  they  must  not  be  any  of  the 
twelve  judges,  because  they  sit  in  the  house  of 
4ords  ;  nor  of  the  clergy,  for  they  sit  in  the  convo* 
leation ;  nor  persons  attainted  of  treasbn  or  felony, 
for  they  are  unfit  to  sit  any  where.  3.  That  she- 
riffs of  counties,  and  mayors  and  baiHifs  of  bo- 
roughs, are  not  eligible  in  their  respective  juris- 
dictions, as  being  returning  officers;  but  that 
sheriffs  of  one  county  are  eligible  to  be  knights  of 
another.  4.  That,  in  strictness,  all  members 
ought  to  have  been  inhabitants  of  the  places  for 
which  they  are  chosen  :  but  this  having  been  long 
disregarded,  was  at  length  entirely  repealed  by 
statute  14  Geo.  III.  c.  58.  5.  That  no  persons 
concerned  in  the  management  of  any  duties  or 
taxes  created  since  1692,  except  the  commissioners 
of  the  treasury,  nor  any  of  the  officers  following, 
(viz.  commissioners  of  prizes,  transports,  sick  and 
wounded,  wine-Ucences,  navy,  and  victualling ;  se- 
cretaries or  receivers  of  prizes;  comptrollers  of  the 
army  accounts;  agents  for  regiments;  governors 
of  plantations  and  their  deputies ;  officers  of  Mi- 
norca or  Gibraltar;  officers  of  the  excise  and  ous- 
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toms;  clerks  or  deputies  in  the  several  offices  of 
thetreasury,  exchequer,  army,  ▼ictualling,  admi- 
ralty, pay  of  the  army  or  navy,  secretaries  of  state, 
sal,  stamps,    appeals,    wine  -  licences,    hackney* 
coaches,  hawkers  and  pedlars)  nor  any  persons  that 
hold  any  new  office  under  the  crown,  created  sinee 
1705,  are  capable  of  being  elected  or  sitting  as 
members.    6.  That  no  person  having  a  pension 
uader  the  crown  during,  pleasure,  or  for  any  term 
of  years,  is   capable  of  being  elected  or  sittings. 
7<  That  if  any  member  accepts  an  office  under  the 
crowD,  except  an  officer  in  the  army  or  navy  accept* 
iog  a  new  commission,  his  seat  is  void ;  but  such 
member  is  capable  of  being  re-elected*    8.  That 
all  knights  of  the  shire  shall  be  actual  knights,  or 
sach  notable  esquires  and  gentlemen  as  have  estates 
sufficient  to  be  knights,  and  by  no  means  of  the 
degree  of   yeomen.      This  is   reduced  to  a  still 
greater  certainty,  by  ordaining,      9.  That  every 
knight  of  a  shire  shall  have  a  clear  ^estate  of  free- 
hold or  copyhold  to  the  value  of  six  hundred  pounds 
per  annum,  and  every  citizen  and  burgess  to  the  value 
of  3001. :  except  the  eldest  sons  Of  peers,  and  of 
persons  qualified  to  be  knights  of  shires,  and  except 
the  members  for  the  two  universities  :  which  some- 
what balances  the  ascendant  which  the  boroughs 
have  gained  over  the  counties,  by  obliging  the 
trading  interest  to  make  choice  of  landed  men :  and 
of  this  qualification  the  member  must  make  oath, 
and  give  in  the  particulars  in  writing,  at  the  time 
of  his  taking  his  seat.    But  subject  to  these  stand- 
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ing  restrictions  add  disqualifications,  every  subject 
of  this  realm  is  eligible  of  common  right. 

3.  The  third  point,  regarding  elections,  is  the 
method  of  proceeding  therein-  This  is  also  regu- 
lated by  the  law  of  parliament,  and  several  sta- 
tutes. 

As  soon  as  the  parliament  is  summoned^  the  lord 
chancellor  (or  if  a  vacancy  happens  during  the  sit- 
ting of  parliament,  the  speidcer,  by  order  of  the 
house;  and  without  such  order,  if  a  vacancy  hap- 
pens by  dekth,  or  the  member's  becoming  a  peer, 
in  the  time  of  a  recess  for  upwards  of  twenty  days) 
sends  his  warrant  to  the  clerk  of  ih^  crown  in  chan- 
cery )  who  thereupon  issues  out  writs  to  the  sheriff 
of  every  county,  for  the  election  of  all  the  members 
to  serve  for  that  county,  and  every  city  and  borough 
therein.  Within  three  days  after  the  receipt  of 
this  writ,  the  sheriff  is  to  send  his  precept,  under 
his  seal,  to  the  proper  returhing  oiBcers  of  the  cities 
and  borough^)  commanding  them  to  elect  their 
members:  and  the  said  xetHrning  officers  are  to 
proceed  to  election  within  eight  days  from  the  re- 
ceipt of  the  precept,  giving  four  days'  notice  of  the 
same ;  and  to  return  the  pcirsons  chosen,  together 
with  the  precept,  to  the  sherifF. 

But  elections  of  knights  of  the  shire  must  be 
proceeded  to  by  the  sheriils  themselves  in  person, 
at  the  next  county  court  that  shall  happen  after  the 
delivery  of  the  writ. 

And  as  it  is  essential  to  the  very  being  of  parlia- 
ment that  elections  should  be  absolutely  free,  there- 
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fcve  all  uodae  influences  upon  the  electors  are  il* 
1^1,  and  strongly  prohibited.  As  soon  therefore 
as  the  time  and  place  of  election,  either  in  the 
counties  or  boroughs,  are  fixed,  all  soldiers  quar- 
tered in  the  place  are  to  remove,  at  least  one  day 
before  the  election,  to  the  distance  of  two  miles  or 
more;  and  not  to  return  till  one  day  after  the  poll 
is  ended.  Riots  likewise  have  been  frequently  de- 
termined to  make  an  election  void.  By  vote  also 
of  the  house  of  commons,  to  whom  alone  belongs 
the  power  of  determining  contested  elections,,  no 
lord  of  parliament,  or  lord  lieutenant  of  a  county, 
hath  any  right  to  interfere  in  the  election  of  com-* 
moners;  and,  by  statute,  the  lord  warden  of  the 
einque  ports  shall  not  recommend  any  members 
there.  If  any  officer  of  the  excise,  customs,  stamps, 
or  certain  other  branches  of  the  revenue,  presumes 
to  intermeddle  in  elections,  by  persuading  any 
V6ter,  or  dissuading  him,  h^  forfeits  L.lOO,  and  is 
disabled  from  holding  any  office. 

But  the  greatest  danger  is  that  in  which  themr 
selyes  co-operate,  by  the  infamous  practice  of  bri- 
bery and  corruption.  To  prevent  which  it  is  enacted 
that  no  candidate  shall,  after  the  date  (usually 
called  the  iesie)  of.  the.  writs,  or  after  the  vacancy, 
give  any  money  or  entertainment  to  his  electors,  or 
promise  to  give  any,  either  to  particular  penions, 
or  to  the  place  in  general,  in  order  to  his  being 
elected:  on  pain  of  being  incapable  to  serve  for 
that  place,  in  parliaoient.  And  if  any  money,  gift, 
office,  employment,  or  reward,  be  given  or  pro- 
mised to  be  given  to  any  voter,  at  any  time,  in 
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order  to  influence  him  to  give  or  withhold  his  vote^ 
as  nifcll  he  that  takes  as  he  that  offers  such  bribe 
forfeits  X..500,  and  is  for  ever  disabled  from  voting 
and  holding  any  office  in  any  corporation ;  unless, 
before  conviction,  he  will  discover  some  other  offen- 
der of  the  same  kind,  and  then  he  is  indemnified  for 
his  own  offence. 

Undue  influence  being  thus  (I  wish  the  depra- 
vity of  mankind  would  permit  me  to  say,efiectuaUy) 
guarded  against,  the  election  is  to  be  proceeded  to 
on  the  day  appointed ;  the  sheriff  or  other  return- 
ing officer  first  taking  an  oath  against  bribery,  and 
for  the  due  execution  of  his  office.  The  candidates 
likewise,  if  required,  must  swear  to  their  qtiaUficft- 
tion  ^  and  the  electors  in  counties  to  theirs  ;  and 
the  electors  both  in  counties  and  boroughs  are  also 
compellable  to  take  the  oath  of  abjuration  and  that 
against  bribery  and  corruption.  And  it  might  not 
be  amiss,  if  the  members  elected  ^wre  bound  to 
t?J'.s  uie  latter  oath,  as  well  as  the  former  5  which 
in  all  probability  would  be  much  nrore  effectual, 
than  administering  it  only  to  the  electors. 

The  election  being  closed,  the  returning  officer 
in  boroughs  returns  his  precept  to  the  sheriff,  with 
the  persons  elected  by  the  majority :  and  the  sherifF 
returns  the  whole,  together  with  the  writ  for  the 
county  and  the  knights  elected  thereupon,  to  the 
clerk  of  the  crown  in  chancery ;  before  the  day  of 
meeting,  if  it  be  a  new  parliament,  or  within  four- 
teen days  after  the  election,  if  it  be  an  occasional 
vacancy ;  and  this  under  penalty  of  X..  500.  If  the 
sheriff  does  not  return  such  knights  only  as  are 
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duly  elected,  be  forfeits  by  the  old  statutes  of 
Henry  VI.  X..100;  aod  tbe  returning  officers  in 
boroughs  for  a  like  false  return,  L.  40 ;  and  they  are 
besides  liable  to  an  action,  in  which  double  da- 
mages shall  be  recovered,  by  the  later  statutes  of 
king  William ;  and  any  person  bribing  the  return- 
ing officer  shall  also  forfeit  Xi*300.  But  the  mem* 
bers  returned  by  him  are  the  sitting  members,  until 
the  house  of  commons,  upon  petition,  shall  adjudge 
the  return  to  be  false  and  illegal.  Tbe  form  and 
manner  of  proceeding  upon  such  petition  are  now 
regulated  by  statute  10  Geo.  III.  c.  16.  (amended 
by  11  Geo.  III.  c.  42.  and  made  perpetual  by  14 
Geo*  HI.  c.  15.  And  the  form  of  proceedings  has 
been  'further  regulated  by  28  Geo.  III.  c.  52. 
32  G^III.  c.  1.  34  Geo.  III.  c.  84.  36  Geo.  III. 
c.  &p.  42  Geo.  III.  c.  84.  revived  and  made  per- 
petual by  47  Geo.  III.  sess.  1.  c.  1.)  which  directs 
the  method  of  choosing  by  lot  a  select  committee  of 
fifteen  members,  who  are  sworn  well  and  truly  to 
try  tbe  same,  and  a  true  judgment  to  give  according 
to  the  evidence.  And  this  abstract  of  the  proceed* 
ings  at  elections  of  knights,  citizens,  and  burgesses, 
concludes  our  inquiries  into  the  laws  and  customs 
more  peculiarly  relative  to  the  house  of  commons. 

VI.  I  proceed  now,  sixthly,  to  the  method  of 
making  laws;  which  is  much  the  same  in  both 
houses :  and  I  shall  touch  it  v]^ry  briefly,  beginning 
in  the  house  of  commcms.  For  dispatch  of  busi- 
ness each  house  of  parliament  has  its  speakert 
The  speaker  of  the  house  of  lords,  whose  office  it 
is  to  preside  there,  and  manage  the  formality  of 
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business,  is  the  lord  chancellor,  or  keeper  of  the 
king's  great  seal,  or  any  other  appointed  by  the 
king's  commission :  and,  if  none  be  soappointed^the 
house  of  lords  (it  is  said)  may  elect.  The  speaker 
of  the  house  of  commons  is  chosen  by  the  house ; 
but  must  be  approved  by  the  king.  And  herein  the 
usage  of  the  two  houses  difiers,  that  the  speaker  of 
the  house  of  commons,  cannot  give  his  opinion^  or 
argue  any  question  in  the  house ;  but  the  speaker 
of  the  house  of  lords,  if  a  lord  of  parliament,  may. 
In  each  house  the  act  of  the  majority  binds  the 
whole ;  and  this  majority  is  declared  by  votes 
openly  and  publicly  given. 

VIL  There  remains  only  in  the  seventh  and  last 
place,  to  add  a  word  or  two  concerning  the  manner 
in  which  parliaments  may  be  adjourned,  prorogued^ 
or  dissolved. 

An  adjournment  is  no  more  than  a  suspension 
of  the  session  from  one  day  to  another,  as  the  word 
itself  signifies :  and  this  is  done  by  the  authority  of 
each  house  separately  every  day;  and  sometimes 
for  a  f<M*tnight  or  a  month  together,  as  at  Christmas 
or  Easter,  or  upon  other  particular  occasions,  fiut 
the  adjournment  of  one  house  is  no  adjournment  of 
the  other. 

A  prorogation  is  the  continuance  of  the  parlia* 
ment  from  one  session  to  another,  as  an  adjourn- 
ment is  an  interval  of  the  session  from  day  to  day. 
This  IS  done  by  the  royal  authority,  expressed 
either  by  the  lord  chancellor  in  his  majesty's  pre- 
sence, or  by  commission  from  the  crown,  or  fre- 
quently by  proclamation.     Both  houses  are  neces 
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sarily  prorogaed  at  the  same  time  5  it  not  being  a 
prorogation  of  the  house  of  lords  or  commons,  but 
of  the  parliament.  The  session  is  never  understood 
to  be  at  an  end,  until  a  prorogation  :  though,  unless 
some  act  be  passed  or  some  judgment  given  in  par- 
liamenty  it  is  in  truth  no  session  at  all.  And,  if  at 
the  time  of  an  actual  rebellion,  or  imminent  danger 
of  invasion,  the  parliament  shall  be  separated  by 
adjournment  or  prorogation,  the  king  is  empowered 
to  call  them  together  by  proclamation,  with  fourteen 
days'  notice  of  the  time  appointed  for  their  re- 
assembling. 

A  dissolution  is  the  civil  death  of  the  parliament; 
and  this  may  be  effected  three  ways :  1 .  By  the 
Icing's  will,  expressed  either  in  person  or  by  repre- 
sentation. For,  as  the  king  has  the  sole  right  of 
convening  the  parliament,  so  also  it  is  a  branch  of 
the  royal  prerogative,  that  he  may  (whenever  he 
pleases)  prorogue  the  parliament  for  a  time,  or  put 
a  final  period  to  its  existence. 

2.  A  parliament  may  be  dissolved  by  the  demise 
of  the  crown.  This  dissolution  formerly  happened 
immediately  upon  the  death  of  the  reigning  sove- 
reign :  for,  he  being  considered  in  law  as  the  head 
of  the  parliament,  f^capu^jprtncipittm,  etjims)  that 
failing,  the  whole  body  wias  held  to  be  extinct.  It 
was  enacted  by  the  statutes  7  &  8  W.  III.  c.  15. 
and  6  Anne,  c  7»  that ^the  parliament  in  being  shall 
continue  for  six  months  after  the  death  of  any  king 
or  queeU)  unless  sooner  prorogued  or  dissolved  by 
the  successor:  that,  if  the  parliament  be,  at  the 
time  of  the  king's  death,  separated  by  adjournment 
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or  prorogation,  it  shall  notvrithstaDding  assemble 
immediately :  add  that,  if  no  parliament  is  then  in 
being,  the  members  of  the  last  parliament  shall 
assemble,  and  be  again  a  parliament*  * 

3.  Lastly,  a  parliament  may  be  dissolved  or  ex- 
pire by  length  dF  time.  So  that,  as  our  constitu- 
tion now  stands,  the  parliament  must  expire,  or  die 
a  natural  death,  at  the  end  of  every  seventh  year  ; 
if  not  sooner  dissolved  by  the  royal  prerc^tive* 


CHAPTER  III. 

OF  THE    KING   AND    HIS    ROYAL    FAUILV. 

I^  Of  the  King. 

The  supreme  exeoutive  power  of  these  kingdoms 
is  vested  by  our  laws  in  a  single  person,  the  king 
or  queen :  for  it  matters  not  to  which  sex  the  crown 
descends;  but  the  person  intitled  to  it,  whether 
male  oi:  female,  is  immediately  invested  with  all.the 
ensigns,  rights,  and  prerogatives  of  sovereign 
power;  as  is  declared  by  statute  1  Mar.  st.  3» 
c.  I. 

In  discoursing  of  the  royal  rights  and  authority^ 
I  shall  consider  the  king  under  six  distinct  views : 
1.  With  regard  to  his  title.  2.  His  royal  family. 
3.  {lis  councils.  4.  His  duties.  5.  His  preroga- 
tive. 6.  His  revenue.  And  first  with  regard  to 
his  title. 

The  grand  fundamental  maxim  upon  which  the 
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JM  taroH4B,  or  right  of  succession  to  the  throne  of 
these  kingdoms,  depends,  I  take  to  be  this :  "  that 
''the  crown  is,  by  common  law  and  constitutional 
'*  Ottstom,  hereditary,  but  that  the  right  of  inheri- 
'*  tance  may  from  time  to  time  be  changed  or  li- 
"  mited  by  act  of  parliament ;  under  which  limita- 
"  tioDs  the  crown  still  continues  hereditary/'    . 

1.  First,  it  is  in  general  hereditary,  or  descendible 
to  the  nest  heir,  on  the  death  or  demise  of  the  last 
proprietor. 

2.  But,  secondly,  as  to  the  particular  mode  of 
inheritance,  it  in  general  corresponds  with  the 
feodal  path  of  descents,  chalked  out  by  the  common 
law  in  the  succession  to  landed  estates ;  yet  with 
one  or  two  material  exceptions.  Like  estates,  the 
crowu  will  descend  lineally  to  the  issue  of  the 
reigning  monarch;  as  it  did  from  king  John  to 
Richard  II.  through  a  regular  pedigree  of  six  lineal 
generations.  As  in  common  descents,  the  prefer* 
ence  of  males  to  females^  and  the  rights  of  primo- 
geniture among  the  males,  are  strictly  adhered  to. 
Like  lands  or  tenements,  the  crown,  on  failure 
of  the  male  line,  descends  to  the  issue  female. 
Bat,  among  the  females,  the  crown  descends  by 
right  of  primogeniture  to  the  eldest  daughter 
only  and  her  issue ;  and  not,  as  in  common  in- 
heritances, to  all  the  daughters  at  once  ;  the 
evident  necessity  of  a  sole  succession  to  the 
throne  having  occasioned  the  royal  law  of  descents 
to  depart  from  the  common  law  in  this  respect : 
^nd  therefore  queen  Mary  on  the  death  of  her  bro^ 
th^r  succeeded  to  the  crown  alone,  and  not  in  part- 
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nersbip  with  her  sister  Elizabeth.  Lastly,  on 
failure  of  lineal  descendants,  the  crown  goes  to  the 
Dext  collateral  relations  of  the  late  king ;  provided 
they  are  lineally  descended  from  the  blood  royal, 
that  is,  from  that  royal  stock  which  originally  ac- 
quired the  crown. 

3.  The  doctrine  of  hereditary  right  does  by  no 
means  imply  an  indefeisible  right  to  the  throne. 
No  man  will,  I  think,  assert  this,  that  has  considered 
our  laws,  constitution,  and  history,  without  preju- 
dice, and  with  any  degree  of  attention.  It  is  un- 
questionably in  the  breast  of  the  supreme  legislative 
authority  of  this  kingdom,  the  king  and  both  houses 
of  parliament,  to  defeat  this  hereditary  right;  and, 
by  particular  entails,  limitations,  and  provisions,  to 
exclude  the  immediate  heir,  and  vest  the  inheritance 
in  any  one  else. 

4.  But,  fourthly  f  however  the  crown  may  be 
limited  or  transferred,  it  still  retains  its  descendible 
quality,  and  becomes  hereditary  in  the  wearer  of  it. 
And  hence  in  our  law  the  kitig  is  said  never  to  die, 
in  his  political  body;  though,  in  commoh  with  other 
men,  he  is  subject  to  mortality  in  his  natural  capaci- 
ty :  because,  immediately  upon  the  natural  death  of 
Henry,  William,  or  Edward,  the  king  survives  in 
his  successor.  For  the  right  of  the  crown  vests, 
eo  instantly  upon  his  heir ;  either  the  haeres  nattis, 
if  the  course  of  descent  remains  unimpeached,  or 
the  haeres  f actus,  if  the  inheritance  be  under  any 
particular  settlement.  So  that  there  can  be  no  in- 
terregnum  ;  but  as  sir  Matthew  Hale  observes,  the 
right  of  sovereignty  is  fully  invested  in  the  succes* 
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SOT  by  the  veiy  descent  of  the  crown.  And  there* 
fore^  however  acquired,  it  becomes  in  him  abso* 
Intely  hereditary,  unless  by  the  rules  of  the  limita* 
tidn  it  is  otherwise  ordered  and  determined. 

In  these  four  points  consists  the  constitutional 
notion  of  hereditary  right  to  the  throne.  And  in 
the  pursuit  of  this  inquiry  we  shall  find,  that,  fiom 
the  days  of  Egbert,  the  first  sole  monarch  of  this 
kingdom,  even  to  the  present,  the  four  cardinal 
maxims  above  mentioned  have  ever  been  held  the 
constitutional  canons  of  succession. 


CHAPTER  IV. 

V 

OP   THE   king's  royal   FAMILY. 

The  first  and  most  considerable  branch  of  the 
king's  royal  family,  regarded  by  the  laws  of  £i^- 
land,  is  the  queen. 

The  queen  of  England  is  either  queen  regent^ 
qneen  consort,  or  queen  dowager.  The  queen  re- 
gent, regnant,  or  sovereign,  is  she  who  holds  the 
crown  in  her  own  right.  But  the  queen  consort  Is 
the  wife  of  the  reigning  king;  and  she,  by  virtue  of 
her  marriage,  is  participant  of  divers  prerogatives 
above  other  women. 

And,  first,  she  is  a  public  person,  exempt  and 
distinct  from  the  king ;  and,  not  like  other  married 
women,  so  closely  connected  as  to  have  lost  all 
legal  or  separate  existence  so  long  as  the  marriage 
continues.    For  the  queen  is  of  ability  to  purchase 
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lands^  aud  to  convey  them,  to  make  leases^  to  grant 
copyholds^  and  do  other  acts  of  ownership,  without 
the  concurrence  of  her  lord;  which  no  other  mar- 
ried woman  can  do.  She  is  also  capable  of  taking 
a  grant  from  the  king,  which  no  other  wife  is  fiiom 
her  husband.  The  queen  of  England  hath  separate 
courts  and  officers  distinct  from  the  king's,  not  only 
in  matters  of  ceremony,  but  even  of  law ;  and  her 
attorney  and  solicitor  general  are  entitled  to  a  place 
within  the  bar  of  his  majesty's  courts,  together  with 
the  king's  counsel.  She  may  likewise,  sue.  and  be 
sued  alone,  without  joining  hei  husband.  She  may 
also  have  a  separate  property  in  goods  as  well  as 
lands,  and  has  a  right  to  dispose  of  them  by  will. 
In  short,  she  is  in  all  legal  proceedings  looked  upon 
as  a  feme  sole,  and  not  as  a  married  woman. 

The  queen  hath  also  many  exemptions,  and  mi- 
nute prerogatives.  For  instance :  she  pays  no  toll; 
nor  is  she  liable  to  any  amercement  in  any  court. 
But  in  general,  unless  where  the  law  has  expressly 
declared  her  exempted,  she  is  upon  the  same  foot- 
ing with  other  subjects ;  being  to  all  intents  and 
purposes  the  king's  subject,  and  not  his  equal. 

The  queen  hath  also  some  pecuniary  advantages, 
which  form  her  a  distinct  revenue : 

But  farther :  though  the  queen  is  in  all  respects 
a  subject,  yet,  in  point  of  the  security  of  her  life 
and  person,  she  is  put  on  the  same  footing  with 
the  king.  It  is  equally  treason  (by  the  statute 
25  Edw.  III.)  to  compass  or  imagine  the  death  of 
our  lady  the  king's  companion,  as  of  the  king  him- 
self: and  to  violate  or  defile  the  queen  consort. 
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amoonts  to  the  same  high  crime ;  as  well  in  the 
person  oommittiDg  the  fact,  as  id  the  queen  herself, 
if  consenting.  If  however  the  queen  be  accused  of 
any  species  <rf  treason,  she  shall  (whether  consort 
or  dowager)  be  tried  by  the  peers  of  parliament,  as 
qiieen  Anne  Boleyn  was  in  28  Hen.  VI IL 

The  husband  of  a  queen  regnant,  as  prince 
George  of  Denmark  was  to  queen  Anne,  is  her 
sabject ;  and  may  be  guilty  of  high  treason  against 
Jber:  but,  in  the  instance  of  conjugal  infidelity,  he 
is.  not  subject  to  th^  same  penal  restrictions. 

A  queen  dowager  is  the  widow  of  the  king,  and 
as  such  enjoys  most  of  the  privileges  belonging  tb 
her  as  queen  consort.  But  it  is  not  high  treason 
to  conspire,  her  death  ;  or  violate  her  chastity,  for 
the  same  reason  as  was  before  alledged,  because 
the  succession  to  the  crown  is  not  thereby  endan* 
gered.  Yet  still,  pro  dignitate  regali,  no  man  can 
marry  a  queen  dowager  without  special  licence  from 
the  king,  on  pain  of  forfeiting  his  lands  and  goods. 
But  she,  though  an  alien  born,  shall  still  be  entitled 
to  dower  after  the  king's  demise,  which  no  other 
alien  is.  A  queen  dowager,  when  married,  again 
to  a  subject,  doth  not  lose  her  regal  dignity,  as 
peeresses  dowager  do  their  peerage  when  they  marry 
commoners. 

The  prince  of  Wales,  or  heir  apparent  to  the 
crown,  and  also  his  royal  consort,  and  the  princess 
loyal,  or  eldest  daughter  of  the  king,  are  likewise 
peculiarly  regarded  by  the  laws.  For,  by  statute 
25  Edw.  III.  to  compass  or  conspire  the  death  of 
the  former,  or  to  violate  the  chastity  of  either  of 
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the  latter^  are  as  much  high  treason  as  to  conspire 
the  death  of  the  king,  or  violate  the  chastity  of  the 
<)ueen.  The  heir  apparent  to  the  crown  is  usually 
made  prince  of  Wales  and  earl  of  Chester,  by  spe- 
cial creation,  and  investiture ;  but,  being  the  king's 
eldest  son,  he  is  by  inheritance  duke  of  Cornwall, 
without  any  new  creation. 

The  rest  of  the  royal  family  may  be  considered 
in  two  difierent  lights,  according  to  the  different 
senses  in  which  the  term  roycA  familyy  is  used. 
The  larger  sense  includes  all  those,  who  are  by  any 
possibility  inheritable  to  the  crown,  which  since  the 
revolution  and  act  of  settlement,  means  the  protest- 
ant  issue  of  the  princess  Sophia.  The  more  con- 
fined sense  includes  only  those,  who  are  within  a 
certait^  degree  of  propinquity  to  the  reigning  prince, 
and  to  whom  therefore  the  law  pays  an  extraordi- 
nary regard  and  respect :  but,  after  that  degree  is 
past,  they  fall  into  the  rank  of  ordinary  subjects, 
and  are  seldom  considered  any  farther,  unless 
called  to  the  succession  upon  failure  of  the  nearer 
lines. 

And  now,  by  statute  J  2  Geo.  III.  c.  11.  no  de- 
scendant of  the  body  of  king  George  IL  (other 
than  the  issue  of  princesses  married  into  foreign 
families)  is  capable  of  contracting  matrimony  with- 
out the  previous  consent  of  the  king,  signified  un- 
der the  great  seal ;  and  any  marriage  contracted 
without  such  consent  is  void.  Provided,  that  such 
of  the  said  descendants,  as  are  above  the  age  of 
twenty-five,  may  after  a  twelvemonth's  notice  given 
to  the  king's  privy  council,  contract  and  solemnize 
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marriage  withoat  the  consent  of  the  crown ;  unless 
both  houses  of  parliament  shall,  before  the  expire* 
tion  of  the  said  year,  expressly  declare  their  disap- 
probation of  such  intended  marriage. 


CHAPTER  V. 

OF  THE    COUNCILS   BELONGING   TO   THB   KING. 

The  third  j)oint  of  view,  in  which  we  are  to  con- 
sider the  king,  is  with  regard  to  his  councils.  For, 
in  order  to  assist  him  in  the  discharge  of  his  duties, 
the  maintenance  of  his  dignity,  and  the  exertion  of 
his  prerogative,  the  law  hath  assigned  him  a  diver-' 
sity  of  councils  to  advise  with. 

1.  The  first  of  these  is  the  high  court  of  parlia- 
ment, whereof  we  have  already  treated. 

2.  Secondly,  the  peers  of  the  realm  are  by  thehr 
birth  hereditary  counsellors  of  the  crown,  and  may 
be  called  together  by  the  king  to  impart  their  ad-* 
vice  in  all  matters  of  importance  to  the  realm, 
either  in  time  of  parliament,  or,  which  hath  been 
their  principal  use,  when  there  is  no  parliament 
in  being. 

In  our  law  books  it  is  laid  down,  that  peers  are 
created  for  two  reasons :  I.  Adcofutulendum,  2.  Ad 
defendendum  regem;  on  which  account  the  law 
gives  them  certain  great  and  high  privileges :  such 
as  freedom  from  arrests,  &c.  even  when  no  parlia- 
ment is  sitting ;  because  it  intends,  that  they  are 
always  assisting  the  king  with  their  counsel  for  the 
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commoQwealth,  or  keeping  the  realm  in  safety  by 
their  prowess  and  valour. 

Besides  this  general  meeting,  it  is  usually  looked 
upon  to  be  the  right  of  eaeh  particular  peer  of  the 
realm  to  demand  an  audience  of  the  king,  and  to 
lay  before  him,  with  decency  and  respect,  such 
matters  as  he  shall  judge  of  importance  to  the  pubr 
lie  weal. 

3.  A  third  council  belonging  to  the  king,  are, 
according  to  sir  Edward  Coke,  his  judges  of  the 
courts  of  law,  for  law  matters.  So  that  when  the 
king's  council  is  mentioned  generally,  it  must  be 
defined,  particularized,  and  understood,  secundum 
subjectom  matenam:  and,  if  the  subject  be  of  a 
legal  nature,  then  by  the  king's  council  is  under- 
stood his  council  for  matters,  of  law;  namely,  his 
judges. 

4.  But  the  principal .  council  belonging  to  the 
king  is  his  privy  council,  which  is  generally  called, 
by  way  of  eminence,  the  council.  The  king's  will 
is  the  sole  constituent  of  a  privy  counsellor;  and 
this  also  regulates  their  number,  which  is  inde- 
finite. 

Privy  counsellors  are  made  by  the  king's  nomi- 
nation, without  either  patent  or  grant;  and,  on 
taking  the  necessary  oaths,  they  become  immedi* 
ately  privy  counsellors  during  the  life  of  the 
tliat  chooses  them,  but  subject  to  removal  at 
discretion. 

It  is  enacted  by  the  act  of  settlement,  that  do 
person  born  out  of  the  dominions  of  the  crown  of 
England)  unless  born  of  English  parents,    er^o 
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though  natuialized  by  parliameot,  shall  be  capable 

of  bejDg  of  the  privy  couocil. 

The  duty  of  a  privy  eoumellor  appears  from  the 
oath  of  office^  which  codusIs  of  seven  articles : 

1.  To  advise  the  king  according  to  the  best  of  his 
discietion.  2.  To  advise  for  the  king's  honour,  and 
good  of  the  pabiic,  without  partiality,  through  af- 
fection, love,  meed,  doubt^  or  dread.  3.  To  keep 
the  king's  counsel  secret*  4.  To  avoid  corruption. 
5.  To  help  and  strengthen  the  execution  of  what 
shall  be  there  resolved.  6.  To  withstand  all  per- 
sons who  would  attempt  the  ccmtiary.  And,  lastly, 
in  geneml,  7*  To  observe,  keep,  and  do  all  that  a 
good  and  true  counsellor  ought  to  do  to  his  sove- 
reign lord. 

The  power  of  the  privy  council  is  to  inquire  into 
all  offences  against  the  government,  and  to  commit 

the  ofienders  to  safe  custody,  in  order  to  take  their 

trial  in  some  of  the.  courts  of  law.  But  their  ju- 
risdiction herein  is  only  to  inquire,  and  not  to 
punish. 

The  frioUeges  of  privy  counsellors,  as  such,  con- 
sist principally  in  the  security  which  the  law  has 
given  them  against  attempts  and  conspiracies  to 
destroy  their  lives.  For,  by  statute  3  Hen.  VII. 
G.  14.  if  any  of  the  king's  servants,  of  his  house- 
hold, conspire  or  imagine  to  take  away  the  life  of  a 
privy  counsellor,  it  is  felony,  though  nothing  be 
done  upon  it.  But  the  statute  9  Anne,  c.  16.  goes 
toher,  and  enacts,  that  any  person  that  shall 
^lawiUly  attempt  to  kill,  or  shall  unlawfully 
ttsaolt,   and  strike,    or  wound,   any  privy  coun- 
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sellor  in  the  execution  of  his  office,  shall  be  a  felon 
without  benefit  of  clergy. 

The  dissolution  of  the  privy  council  depends  upon 
the  king's  pleasure;  and  he  may,  whenever  he 
thinks  proper,  discharge  any  particular  member^ 
or  the  whole  of  it,  and  appoint  another.  By  the 
common  law  also  it  was  dissolved  ij^^oyiicto  by  the 
king's  demise ;  as  deriving  all  its  authority  from 
hira»  But  now,  to  prevent  the  inconveniences  of 
having  no  council  in  being  at  the  accession  of  a 
new  prince,  it  is  eAacxed  by  statute  &  Anne,  <^.  7* 
that  the  privy  coaoicil  shall  continue  for  six  months 
after  the  demise  of  the  crown,  unless  sooner  deter- 
mined by  the  successor. 


CHAPTER  VI. 

OB*  THE   king's   DUTIES. 

I  PROCEBD  next  to  the  duties,  incumbent  on  the 
king  by  our  constitution,  in  consideration  of  which 
duties  his  dignity  and  prerogative  are  established 
by  the  laws  of  the  land :  it  being  a  maxim  in  the 
law,  that  protection  and  subjection  are  reciprocal. 

The  principal  duty  of  the  king  is,  to  govern  his 
people  according  to  law. 

And,  as  to  the  terms  of  the  original  contract  be* 
tween  king  and  people,  these  I  apprehend  to  be 
now  couched  in  the  coronation  oath,  which  by  the 
statute  of  I  W.  &  M.  st.  1.  c.  6.  is  to  be  adminis- 
tered to  every  king  and  queen,  who  shall  succeed  to 
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the  imperial  crown  of  these  realms,  in  the  presence 
of  ill  the  people  ;  who  on  their  parts  do  recipro* 
cally  take  the  oath  of  allegiance  to  the  crown. 
This  coronation  oath  is  conceived  in  these  terms  : 

''The  archbishop  or  bishop  shall  say.  Will  you 
^  solemnly  promise  and  swear  to  govern  the  people 
'^  of  this  kingdom  of  England,  and  the  dominions 
'*  thereto  belonging,  according  to  the  statutes  in 
''  parliament  agreed  on,  and  the  laws  and  customs 
'^  of  the  same  ? — The  king  or  queen  shM  say^  I 
'^  solemnly  promise  so  to  do.  Archbishop  or  bishop^ 
"  Will  you  to  your  power  cause  law  and  justice,  in 
"  mercy,  to  be  executed  in  all  your  judgments  ?— - 
"King  or  queen^  I  will.  Archbishop  or  bishop, 
"  Will  you  to  the  utmost  of  your  power,  maintain 
"  the  laws  of  iSod,  the  true  profession  of  the  gos- 
"  pel,  and  the  protestaot  reformed  religion  esta-> 
"  blished  by  the  law  ?  And  will  you  preserve  unto 
"  the  bishops  and  elergy  of  this  realm,  and  to  the 
'*  churches  committed  to  their  charge,  all  such 
^'  rights  and  privileges  as  by  law  do  or  shall  apper* 
'^  tain  unto  them,  or  any  of  them  ?— *£tiig  or  queen, 
**  All  this  I  promise  to  do.  After  this  the  Jang  or 
"  queen,  laying  his  or  her  hand  on  the  holy  gospels 
^^  shiM  say^  The  things  which  1  have  here-before 
^  promised  I  will  perform  and  keep :  so  help  me 
" God, — and  then shaU  kiss  tJie  hook" 

At  present  we  are  only  to  observe,  that  in  the 
king's  part  of  this  original  contract,  are  expressed 
dl  the  duties  that  a  monarch  can  owe  to  his  peo- 
ple: viz.  to  govern  according   to  law;    to  exe* 
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cttte  judgment  in  mercy ;    and  to   maintain  the 
established  religion. 


CHAFFER  VII. 

OF  THE    king's    PREROGATIVE. 

Bt  the  wotd  prerogative  we  usually  understand 
that  special  pre-eminence,  wliich  the  king  hath, 
over  and  above  all  other  persons,  and  out  of  the  or- 
dinary course  of  the  common  law,  in  right  of  his 
regal  dignity. 

Prerogatives  are  either  direct  or  inddentaL  The 
direct  are  such  positive  substantial  parts  of  the 
royal  character  and  authority,  as  are  rooted  in  and 
spring  from  the  king's  political  person,  considered 
merely  by  itself^  without  reference  to  any  other  ex- 
trinsic eircumstance ;  as,  the  right  of  sending  am- 
bassadors, of  creating  peers,  and  of  waging  war  or 
making  pettce.  But  such  prerogatives  as  afe  inci- 
dental bear  sllways  a  relation  to  something  else, 
distinct  from  the  king's  person;  and  are  indeed 
only  exceptions,  in  favour  of  the  crown,  to  those 
general  rules  that  are  established  for  the  rest  of  the 
community :  such  as,  that  no  costs  shall  be  reco- 
vered against  the  king ;  that  the  king  can  never  be 
a  joint-tenant ;  and  that  his  debt  shall  be  preferred 
before  a  debt  to  any  of  his  subjects*. 

These  substantive  or  direct  prerogatives    may 
again  be  divided  into  three  kinds  :  being  such  as 
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regard,  first,  the  king's  royal  character;  secondly, 
bis  royal  authority ;  and,  lastly,  bis  royal  income. 
Ilese  are  necessary,  to  secure  reverence  to  his  per* 
son,  obedience  to  his  commands,  and  an  a£9uent 
supply  for  the  ordinary  expences  of  government ; 
without  all  of  which  it  is  impossible  to  main- 
tain the  executive  power  in  due  independence 
and  vigour. 

Firsty  then,  of  the  royal  dignity.  Under  every 
monarchical  establishment,  it  is  necessary  to  dis- 
tinguish the  prince  from  his  subjects,  not  only  by 
the  outward  pomp  and  decorations  of  majesty,  but 
also  by  ascribing  to  him  certain  qualities,  as  inhe* 
rent  in  his  royal  capacity,  distinct  from  and  supe- 
rior to  those  of  any  other  individual  in  the  nation. 
For,  though  a  philosophical  mind  will  consider  the 
royal  person  merely  as  one  man  appointed  by  mu* 
tual  consent  to  preside  over  many  others,  and  will 
pay  him  that  reverence  and  duty  which  the  princi- 
ples of  (society  demand,  yet  the  mass  of  mankind 
will  be  apt  to  grow  insolent  and  refractory,  if  taught 
to  consider  their  prince  as  a  man  of  no  greater  per- 
fection than  themselves.  The  law  therefcnre 
ascribes  to  the  king,  in  his  high  political  character, 
not  only  large  powers  and  emoluments,  which  form 
his  prerogative  and  revenue,  but  likewise  certain  at« 
tributes  of  a  great  and  transcendant  nature  |  by 
which  the  people  are  led  to  consider  him  in  the 
light  of  a  superior  being,  and  to  pay  him  that  awful 
respect,  which  may  enable  him  with  greater  eas6 
to  carry  on  the  business  of  govertiment. 

I.  And,  first,  the  law  ascribes '  to  th^  king  the 
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attribute  of  sovereignty  or  pre-emineDce.  ^^  Rex 
est  vicariiASf'  says  Bracton,  **  et  minister  Dei  in 
terra :  omms  quidem  sub  eo  est,  et  ipse  sub  nuUo, 
nisi  tantdm  sub  Deo"  The  king  is  declared  to  be 
the  supreme  head  of  the  realm  in  matters  both 
civil  and  ecclesiastical,  and  of  consequence  inferior 
to  no  man  upon  earth,  dependant  on  no  man,  ^ac- 
countable  to  no  man.  Hence  it  is,  that  no  suit  or 
action  can  be  brought  against  the  king,  even  in 
civil  matters,  because  no  court  can  have  jurisdiction 
over  him.  Hence  it  is,  likewise,  that  by  law  the 
person  of  the  king  is  sacred,  even  though  the  mea- 
sures pursued  in  his  reign  be  completely  tyrannical 
and  arbitrary;  for  no  jurisdiction  upon  earth. has 
power  to  try  him  in  a  criminal  way;  much  less  to 
condemn  him  to  punishment. 

Are  then,  it  may  be  asked,  the  subjects  of  Eng- 
land totally  destitute  of  remedy,  in  case  the  crown 
should  invade  their  rights,  either  by  private  injuries, 
or  public  oppressions  ?  To  this  we  may  sinswer, 
that  the  law  has  provided  a  remedy  in  both  cases. 

And,  first,  as  to  private  injuries  :  if  any  person 
bas,  in  point  of  property,  a  just  demand  upon  the 
)cing,  he  must  petition  him  in  his  court  of  chancery, 
where  his  chancellor  will  administer  right  as  a  mat- 
ter of  grace,  though  not  upon  compulsion* 

Next,  as  to  cases  of  ordinary  public  oppression, 
where  the  vitals  of  the  constitution  are  not  attacked, 
the  law  hath  also  assigned  a  remedy.  For  as  a 
king  cannot  misuse  his  power, .  without  the  advice 
of  evil  counsellors,  and  the  a^istance  of  wicked 
ministers,  these  men  l^iay  b^  examined  and  punished. 
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The  coQstitutioii  has  therefore  provided,  by  means 
of  iDdictments^  and  parliamentary  impeachments, 
that  ao  man  shall  dare  to  assist  the  crown  in  con- 
tradiction to  the  laws  of  the  land. 

II.  Besides  the  attribute  of  sovereignty,  the  law 
also  ascribes  to  the  King,  in  his  political  capacity, 
absolute  perfection.    The  King  can  do  no  wrong. 
Which  antient  and  fundamental  maxim  is  not  to  be 
understood,  as  if  every  thing  transacted  by  the  go- 
vernment was  of  course  just  and  lawful,  but  means 
only  two  things.    First,  that  whatever  is  exception- 
able in  the  conduct  of  public  afiairs  is  not  to  be 
imputed  to  the  King,  nor  is  he  answerable  for  it 
personally  to  his  people :  for  this  doctrine  would 
totally  destroy  that  constitutional  independence  of 
the  crown,  which  is  necessary  for  the  balance  of 
power  in  our  free  and  active,  and  therefore  com- 
pounded, constitution.    And,  secondly,  it  means 
that  the  prerogative  of  the  crown  extends  not  to  do 
any  injury;  it  is  created  for  the   benefit  of  the 
people^  and  therefore  cannot  be  exerted  to  their 
prejudice. 

The  king,  moreover,  is  not  only  incapable  of 
doing  wrong,  but  even  of  tfdnkingvtroug'f  he  can 
never  mean  to  do  an  improper  thitig :  in  him  is  no 
folly  or  weakness.  And  therefore  if  the  crown 
should  be  induced  to  grant  any  franchise  or  privi - 
lege  to  a  subject  contrary  to  reason,  or  in  anywise 
prejudicial  to  the  commonwealth,  or  a  private  per- 
son, the  law  will  not  suppose  the  king  to  have 
meant  either  an  unwise  or  an  injurious  action,  but 
declares  that  the  king  was  deceived  in  his  grant ; 
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and  tbereufMin  such  grant  is  rendered  void,  merely 
upon  the  foundation  of  fraud  and  deception,  either 
by  or  upon,  those  agents,  whom  the  crown  has 
thought  proper  to  employ.  For  the  law  will  not 
imt  an  imputation  on  that  magistrate  whom  it 
entrusts  with  the  executive  power,  as  if  he  weie 
capable  of  intentionally  disregarding  his  trust ;  but 
attributes  to  mere  imposition  (to  which  the  most 
perfect  of  sublunary  beings  must  still  continue 
lidble)  thosQ  Uttle  inadvertencies,  which,  if  charged 
on  the  will  of  the  prince,  might  lessen  him  in  the 
eyes  of  his  subjects. 

In  farther  pursuance  of  this  principle,  the  law 
also  determines  that  in  the  king  can  be  no  negli- 
gence, or  lache^f  and  therefore  no  delay  will  bar  his 
right.  Nullum  temptis  occurrit  regi  has  been  the 
standing  maxim  upon  all  occasions:  for  the  law 
intends  that  the  king  is  always  busied  for  the  public 
good,  and  therefore  has  not  leisure  to  as&ert  his 
right  within  the  times  limited  to  subjects.  In  the 
king  also  can  be  no  stain  or  corruption  of  blood : 
for  if  the  heir  to  the  crown  were  attainted  of  treason 
or  felony,  and  afterwards  the  crown  should  descend 
to  him,  this  would  purge  the  attainder  ipso  facto. 
Neither  can.  the  king  in  judgment  of  law,  as  king, 
ever  be  a  minor  or  under  age ;  and  therefore  his 
royal  grants  aod  assents  to  acts  of  parliament  are 
good,  though  he  has  not  in  his  natural  capacity 
attained  the  legal  age  of  twenty-one.  It  hath  also 
been  usually  thought  prudent,  when  the  heir  ap- 
parept  has  been  very  young,  to  appoint  a  protector, 
guardian,  or  regent,  for  a  limited  time:  but  the 
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very  neces^  of  such  extraordinaiy  provision  is 
sufficient  to  demonstrate  the  truth  of  that  masin 
oftbe  comoion  law,  that  in  the  king  is  no  minority; 
and  therefore  he  hath  no  legal  guardian. 

HI.  A  third  attribute  of  the  king's  majesty  is  bis 

perpetuity.    The  law  ascribes  to  him,  in  his  polid* 

cal  cfipaoity,  an  absolute  immortality.     The  king 

Dever  dies.    Henry,  Edward,  or  George,  may  die; 

bat  the  king  surrives  them  all.     For  imn^ediatel)! 

'    apon  the  decease  of  the  reigning  prince  in  hb 

oataral  capacity,  his  kingship  or  imperial  digQity, 

by  act  of  law,  without  any  interregnum  or  interval^ 

is  vested  at  once  in  his  heir;  who  is,  eoinstoMi, 

^ing  to  all  intents  and  purposes.    And  so  tender  is 

the  law  of  supposing  even  a  possibility  of  his  deaths 

that  his  natural  dissolution  is  generally  called  hia 

imise;  demissio  regity  vel  coronaei-^sin  expression 

which  signifies  merely  a  transfer  of  property :  when 

we  say  tfa«  demise  of  the  crown,  wjc  mea^i  jonly  that, 

in  consequence  of  the  disunion  of  the  king's  natural 

body  from  his  body  politic,  the  kingdom  is  trans** 

ferred  or  demised  to  his  successor;  and  so  the  royd 

dignhy  remains  perpetual. 

We  are  next  to  consider  those  branches  of  the 
i^yal  prerogative,  which  invest  our  sovereign  lord, 
thus  alI.<perfeot  and  immortal  in  his  kingly  capacity^ 
with  a  number  of  authorities  and  powers ;  in  the 
exertion  whereof  consists  th^  executive  part  of  the 
government.  This  is  wisely  placed  in  a  singte 
band  by  the  British  constitution,  for  the  Siake  of 
unaaimity,  strength,  and  despatch.  The  king  of 
England  is  not  only  the  chief,  but  properly,  the  sole 
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magistrate  of  the  nation ;  all  other  acting  by  com- 
mission from,  and  in  due  sabordination  to  him. 

I.  The  king,  therefore,  considered  as  the  repre- 
sentative of  his  people,  has  the  sole  power  of  send- 
ing embassadors  to  foreign  states,  and  receiving 
embassadors  at  home. 

The  rights,  the  powers,  the  duties,  and  the  privi- 
leges of  embassadors  are  determined  by  the  law  of 
nature  and  nations,  and  not  by  any  municipal  con- 
stitutions. For,  as  they  represent  the  persons  of 
their  respective  masters,  who  owe  no  subjection  to 
any  laws  but  those  of  their  own  country,  their  ac- 
tions are  not  subject  1o  the  control  of  the  private 
law  of  that  state,  wherein  they  are  appointed  to  re- 
side. He  that  is  subject  to  the  coercion  of  laws  is 
necessarily  dependent  on  that  power  by  whom  those 
laws  were  made :  but  an  embassador  ought  to  be 
independent  of  every  power,  except  that  by  which 
he  is  sent ;  and  of  consequence  ought  not  to  be 
subject  to  the  mere  municipal  laws  of  that  nation, 
wherein  he  is  to  exercise  his  functions.  If  he 
grossly  offends,  or  makes  an  ill  use  of  his  character, 
he  may  be  sent  home,  and  accused  before  his 
master,  who  is  bound  either  to  do  justice  upon  him,  or 
avow  himself  the  accomplice  of  his  crimes.  For  it 
has  been  held,  by  our  common  lawyers  and  civi- 
lians, that  an  embassador  is  privileged  by  the  law 
of  nature  and  nations ;  and  yet,  if  he  commit  any 
offence  against  the  law  of  reason  and  nature,  he 
shall  lose  his  privilege :  and  that,  therefore,  if  an 
embassador  conspires  the  death  of  the  king  in 
whose  land  he  is,  he  may  be  condemned  and  exe- 
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cated  for  treason ;  but  if  he  commits  any  other 
species  of  treason,  it  is  otherwise,  and  he  must  be 
sent  to  his  own  kingdom. 

In  respect  to  civil  suits,  all  the  foreign  jurists 
agree,  that  neither  an  embassador,  nor  any  of  his 
train  or  comiteSy  can  be  prosecuted  for  any  debt  or 
contract  in  the  courts  of  that  kingdom  wherein  he 
is  sent  to  reside. 

II.  It  is  also  the  king's  prerogative  to  make 
treaties,  leagues,  and  alliances,  with  foreign  states 
and  princes.  For  it  is  by  the  law  of  nations  es- 
sential to  the  goodness  of  a  league,  that  it  be  made 
by  the  sovereign  power;  and  then  it  is  binding 
npon  the  whole  community :  and  in  England  the 
sovereign  power,  quoad  hoc,  is  vested  in  the  person 
of  the  king.  Whatever  contracts,  therefore,  he 
engages  in,  no  other  power  in  the  kingdom  can 
legally  delay,  resist,  or  annul.  And  yet,  lest  this 
plenitude  of  authority  should  be  abused  to  the  de- 
trinoent  of  the  public,  the  constitution  (as  was 
hinted  before)  hath  here  interposed  a  check,  by 
the  means  of  parliamentary  impeachment,  for.  the 
punishment  of  such  ministers  as  from  criininal 
motives  advise  or  conclude  any  treaty,  which  shall 
afterwards  be  judged  to  derogate  from  the  honour 
and  interest  of  the  nation. 

III.  Upon  the  same  principle  the  king  has  also 
the  sole  prerogative  of  making  war  or  peace.  For 
it  is  held  by  all  the  writers  on  the  law  of  nature 
and  nations,  that  the  right  of  waging  war,  M^hich 
hy  nature  subsisted  in  every  individual,  is  given  up 
by  all  private  persons  that  enter  into  society,  and  is 
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vested  in  the  sover ei^  povrtr  i  aod  this  right  is 
given  up,  not  only  by  individuals,  but  even  by  the 
entire  body  of  people,  that  arfe  under  the  dominion 
of  a  sovereign. 

IV^  But,  as  the  delay  of  making  war  may  some- 
times be  detridientBl  to  individuals  who  have  suf- 
fered by  depradations  from  foreign  potentates,  our 
laws  have  in  some  respects  armed  the  subject  with 
powers  to  impel  the  prero^tive ;  by  directing  the 
ministers  of  the  crown  to  IssUe  letters  of  marque 
and  reprisal  upon  d«e  dehaand ;  the  prerogative  of 
gfcvmting  which  is  nearly  rdated  to,  and  plainly 
derived  from,  that  other  of  making  war ;  this  being 
indeed  obly  an  incomplete  state  of  hostilities,  and 
generally  ending  in  a  formal  denunciation  of  war. 
These  letters  are  gran  table  by  the  law  of  nations, 
whenever  thi6  subjects  of  one  state  are  oppressed 
and  injured  by  those  of  another;  and  justice  is 
denied  by  that  state  to  which  the  oppressor  belongs. 
In  this  case  letters  of  marque  and  reprisal  (words 
used  as  synonymous;  and  signifying,  the  latter  a 
taking  in  return,  the  former  the  passing  the  fron- 
tiers in  order  to  such  taking)  may  be  obtained,  in 
order  to  seite  the  bodies  or  goods  of  the  subjects  of 
the  offending  state,  until  satisfaction  be  made, 
wherever  they  happen  to  be  found. 

V.  Upon  exactly  the  same  reason  stands  the 
prerogative  of  granting  safe-conducts,  without 
which  by  the  law  of  nations  no  member  of  one 
society  has  a  right  to  intrude  into  another.  Great 
tenderness  is  shewn  by  our  laws,  not  only  to 
foreigners  in  distress  (as  will  appear  when  we  come 
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to  speak  of  shipwreuke)  bat  with  regard  aleo  to  the 
admission  of  strangers  who  come  spontaneously* 
For  so  long  as  their  nation  continues  at  peace  with 
ours^  and  they  themselves  behare  peaceably,  they 
are  under  the  king's  protection ;  though  liable  to 
be  sent  home  whenever  the  Jcing  sees  occasion* 
Bat  d6  subject  of  a  nation  at  war  with  ns  can^  by 
the  hw  of  nations^  come  into  the  realm,  nor  cati 
travel .  himself  upon  the  high  seas,  or  send  his 
g^s  and  merchandise  from  one  place  to  another, 
without  danger  of  being  seized  by  our  subjects,  un-^ 
leiSs  be  has  letters  of  safe-conducts  But  passports 
under  the  king'b  sign  manual,  or  licences  from 
his  embassadoi^  abroad,  are  now  more  usually  ob- 
tained', and  are  allowed  to  be  of  equal  validity. 

These  are  the  principal  prerogatives  of  the  king 
respecting  this  nation's  inten^ourse  with  foreign 
nations;  in  all  of  which  he  is  considered  as  the 
delegate  or  representative  of  his  people.  But  in 
iomestic  afiairs  he  is  considered  in  a  great  variety 
of  characters,  and  thence  there  arises  an  abundant 
namber  of  other  prerogatives. 

I.  First,  he  is  a  constituent  part  of  the  supreme 
legislative  power^  and,  as  such^  has  the  prerogative 
of  rejecting  such  provisions  in  parliament,  as  he 
judges  improper  to  be  passed.  The  king  is  not 
bound  by  any  act  of  parliament,  unless  he  be 
named  therein  by  special  and  particular  words. 

II.  The  king  is  considered,  in  the  next  place,  as 
the  generalissimo,  or  the  first  in  military  command, 
^ithiu  the  kingdom. 

In  this  capacity,  therefore,  of  general  of  the 
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kingdoiDy  the  king  has  the  sole  power  of  raising 
and  regulating  fleets  and  armies. 

III.  Another  capacity^  in  which  the  king  is  con- 
sidered in  domestic  afiairs,  is  as  the  fountain  of 
justice  and  general  conservator  of  the  peace  of  the 
kingdom.  By  the  fountain  of  justice,  the  law 
does  not  mean  the  author  or  original,  but  only  the 
distributor.  Justice  is  not  derived  from  the  king^ 
as  from  his  free  gift;  but  he  is  the  steward  of  the 
public,  to  dispense  it  to  whom  it  is  due.  He  is 
not  the  springy  but  the  reservoir;  whence  right 
and  equity  are  conducted,  by  a  thousand  channels, 
to  every  individual.  The  ori^nal  power  of  judi- 
cature, by  the  fundamental  principles  of  society, 
is  lodged  in  the  society  at  large :  but  as  it  would 
be  impracticable  to  render  complete  justice  to  every 
individual,  by  the  people  in  their  collective  capa* 
city,  therefore  every  nation  has  committed  that 
power  to  certain  select  magistrates,  who  with  more 
ease  and  expedition  can  hear  and  determine  com- 
plaints ;  and  in  England  this  authority  has  imme- 
morially  been  exercised  by  the  king  or  his  substi- 
tutes. He  therefore  has  alone  the  right  of  erect- 
ing courts  of  judicature :  for,  though  the  constitu- 
tion of  the  kingdoni  hath  entrusted  him  with  the 
whole  executive  power  of  the  laws,  it  is  impossible, 
as  well  as  improper,  that  he  should  personally  carry 
into  execution  this  great  and  extensive  trust :  it  is 
consequently  necessary,  that  courts  should  be 
erected,  to  assist  him  in  executing  this  power ;  and 
equally  necessary,  that,  if  erected,  they  should  be 
erected  by  his  authority.     And  hence  It  is,  that  all 
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jurisdictions  of  courts  are  either  mediately  or  imme- 
diatelj  derived  from  the  crown,  their  proceedings 
run  generally  in  the  king's  name,  they  pass  under 
his  seal,  and   are   executed  by  his  officers.     All 
offences  are  either  against  the  king's  peace,  or  his 
erown  and  dignity;  and  are  so  laid  in  every  indict- 
ment.   He  is  therefore  the  proper  person  to  prose- 
cute for  all  public  offences  and  breaches  of  the  peace, 
being  the  person  injured  in  the  eye  of  the   law. 
And  hence  also  arises  another  branch  of  the  prero- 
gative, that  of  pardoning  offences ;  for  it  is  reason- 
able that  he  only  who  is  injured  should  have  the 
power  of  forgiving. 

A  consequence  of  this  prerogative  is  the  legal 
ubiquity  of  the  king.  His  majesty,  in  the  eye  of 
the  law,  is  always  present  in  all  his'  courts,  though 
he  cannot  personally  distribute  justice.  His  judges 
are  the  mirror  by  which  the  king's  image  is  re- 
flected. It  is  the  regal  office,  and  not  the  royal 
person,  that  is  always  present  in  court,  always 
ready  to  undertake  prosecutions,  or  pronounce 
judgment,  for  the  benefit  and  protection  of  the 
subject.  And  from  this  ubiquity  it  follows,  that 
the  king  can  never  be  nonsuit ;  for  a  nonsuit  is  the 
desertion  of  the  suit  or  action  by  the  non-appear- 
ance of  the  plaintiff  in  court.  For  the  same  reason 
also,  in  the  forms  of  legal  proceedings,  the  king  is 
not  said  to  appear  by  his  attorney,  as  other  men 
do;  for  in  contemplation  of  law  he  is  always  pre- 
sent in  court. 

IV.  The  king  is  likewise  the  fountain  of  honour, 
of  office,  and  of  privilege ;  and  this  in  a  different 

R  2 
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sense  from  that  wherein  he  is  styled  the  fountain 
of  justice ;  for  here  he  is  really  the  parent  of  them. 
And  therefore  all  degrees  of  nobility,  of  knight'- 
hood,  and  other  titles,  are  received  by  immediate 
grant  from  the  crown ;  either  expressed  in  writingi 
by  writs  or  letters  patent,  as  in  the  creations  of 
peers  and  baronets ;  or  by  corporeal  investiture,  as 
in  the  creation  of  a  simple  knight. 

From  the  same  principle  also  arises  the  prero- 
gative of  erecting  and  disposing  of  offices;  for 
honours  and  offices  are  in  their  nature  convertible 
and  synonymous. 

Upon  the  same,  or  a  like  reason,  the  king  has 
also  the  prerogative  of  conferring  privileges  upon 
private  persons.  Such  as  granting  place  or  pre- 
cedence to  any  of  his  subjects,  as  shall  seem  good 
to  his  royal  wisdom :  or  such  as  converting  aliens, 
or  persons  born  out  of  the  king's  dominions,  into 
denizens;  whereby  some  very  consUerable  privi- 
leges of  natural-born  subjects  are  conferred  upon 
them.  Such  also  is  the  prerogative  of  erecting 
corporations ;  whereby  a  number  of  private  per- 
sons are  united  and  knitted  together,  and  enjoy 
many  liberties,  powers,  and  immunities,  in  their 
politic  capacity,  which  they  were  utterly  incapable 
of  in  their  natural. 

V.  Another  light  in  which  the  laws  of  England 
consider  the  king  with  regard  to  domestic  concerns, 
is  as  the  arbiter  of  commerce. 

With  us  in  England,  the  king's  prerogative,  so 
far  as  it  relates  to  mere  domestic  commerce,  will 
fall  principally  under  the  following  articles. 
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First — ^The  establishment  of  public  marts,  or 
places  of  buying  and  selling,  such  as  markets  and 
fairs,  with  the  tolls  thereunto  belonging.  These 
can  only  be  set  up  by  virtue  of  the  king's  grant,  or 
by  long  and  immemorial  usage  and  prescription, 
which  presupposes  such  a  grant. 

Secondly — ^The  regulation  of  weights  and  mea- 
sures. These,  for  the  advantage  of  the.  public, 
ought  to  be  universally  the  same  throughout  the 
kingdotn;  being  the  general  criteria  which  re- 
duce all  things  to  the  same  or  an  equivalent  value. 

TAirdZi/— As  money  is  the  medium  of  com- 
merce, it  is  the  king's  prerogative,  as  the  arbiter  of 
domestic  commerce,  to  give  it  authority  or  make 
it  current. 

Vl.  The  king  is,  lastly,  considered  by  the  laws  of 
England  as  the  head  and  supreme  governor  of  the 
national  church. 

In  virtue  of  this  authority  the  king  convenes, 
prorogues,  restrains,  regulates,  and  dissolves  all 
ecclesiastical  synods  or  convocations. 

From  this  prerogative  also,  of  being  the  head  of 
the  church,  arises  the  king's  right  of  nomination  to 
vacant  bishopricks,  and  certain  other  ecclesiastical 
preferments  5  which  will  more  properly  be  consi- 
dered when  we  come  to  treat  of  the  clergy. 

As  head  of  the  church,  the  king  is  likewise  the 
dernier  ressort  in  all  ecclesiastical  causes ;  an  appeal 
lying  ultimately  to  him  in  chancery  from  the  sen- 
tence of  every  ecclesiastical  judge. 
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CHAPTER  Vlll. 

OF  THB   king's    RBVBN0B. 

Wb  proceed  now  to  examine  the  king's  fiscal  pre- 
rogative, or  such  as  regard  his  revenue,  which  the 
British  Constitution  hath  vested  in  the  royal  person^ 
in  order  to  support  his  dignity  and  maintain  his 
power;  being  a  portion  which  each  subject  contri- 
butes of  his  property,  in  order  to  secure  the  re- 
mainder. 

This  revenue  is  either  ordinary,  or  extraordinary. 
The  king's  ordinary  revenue  is  such,  as  has  either 
subsisted  time  out  of  mind  in  the  crown,  or  else 
has  been  granted  by  parliament,  by  way  of  pur- 
chase or  exchange  for  such  of  the  king's  inherent 
hereditary  revenues,  as  were  found  inconvenient 
to  the  subject. 

I.  The  first  of  the  king's  ordinary  revenues, 
which  I  shall  take  notice  of,  is  of  an  ecclesiastical 
kind,  (as  are  also  the  three  succeeding  ones),  viz, 
the  custody  of  the  temporalities  of  bishops;  by 
which  are  meant  all  the  lay  revenues,  lands,  and 
tenements,  (in  which  is  included  his  barony), 
which  belong  to  an  archbishop's  or  bishop's  see. 

The  law  has  given  the  king,  not  the  temporalities 
themselves,  but  the  custody  of  the  temporalities, 
till  such  time  as  a  successor  is  appointed;  with 
power  of  taking  to  himself  all  the  intermediate 
profits,  without  any  account  of  the  successor ;  and 
with  the  right  of  presenting  to  such  benefices  and 
other  preferments  as  fall  within  the  time  of  va- 
cation. 
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This  revenue  of  the  king,  which  was  formerly 
very  considerable^  is  now  by  a  customary  indul- 
gence almost  reduced  to  nothing ;  for^  at  present, 
as  soon  as  the  new  bishop  is  consecrated  and  con- 
firmed, he  usually  receives  the  restitution  of  his 
temporalities  quite  entire,  and  untouched,  from  the 
king ;  and  at  the  same  time  does  homage  to  his 
sovereign :  and  then,  and  not  sooner,  he  has  a  fee- 
simple  in  his  bishoprick,  and  may  maintain  an 
action  for  the  profits. 

II.  The  king  is  entitled  to  a  corody,  as  the  law 
calls  it,  out  of  every  bishoprick,  that  is,  to  send 
one  of  his  chaplains  to  be  maintained  by  the  bishop, 
or  to  have  a  pension  allowed  htm  till  the  bishop 
promotes  him  to  a  benefice.  This  is  also  in  the 
nature  of  an  acknowledgment  to  the  king,  as 
founder  of  the  see,  since  he  had  formerly  the  same 
corody  or  pension  from  every  abbey  or  priory  of 
royal  foundation. 

HI.  The  king  also  is  entitled  to  all  the  tithes 
arising  in  extra-parochial  places ;  under  an  implied 
trust,  that  the  king  will  distribute  them  for  the 
good  of  the  clergy  in  general. 

IV.  The  next  branch  consists  in  the  first  fruits, 
and  tenths,  of  all  spiritual  preferments  in  the 
kingdom. 

By  the  statute  2  Ann.  c.  11.  all  the  revenue  of 
first-fruits  and  tenths  is  vested  in  trustees  for  ever, 
to  form  a  perpetual  fund. for  the  augmentation  of 
poor  livings.  This  is  usually  called  queen  Anne's 
bounty;  which  has  been  still  farther  regulated  by 
subsequent  statutes. 
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V.  The  D€xt  branch  of  the  king's  ordinary  reyenue 
consists  in  the  rents  and  profits  of  the  demesne 
lands  of  the  crown.    At  present  they  are  contracted 
within  a  very  narrow  conipass)  having  been  almost 
entirely  granted  away  to  private   subjects.     This 
has  occasioned  the  parliament  frequently  to  inter- 
|)08e;  and,  particularly,  after  king   William  III. 
had  greatly  impoverished  the  crown,  an  act  passed, 
whereby  all  future  grants  or  leases  from  the  crown 
for  any  longer  term  than  thirty-one  years  or  three 
lives,  are  declared  to  be  void ;  except  with  regard 
to  houses,  which  may  be  granted  for  fifty  years. 
And  no  reversionary  lease  can  be  made,  so  as  to 
exceed,  together  with  the  estate  in  being,  the  same 
term  of  three  lives  or  thirty-one  years;  that  is, 
where  there  is  a  subsisting  lease,  of  which  there 
are  twenty  years  still  to  come,   the  king  cannot 
grant  a  future  interest,  to  commence  after  the  ex- 
piration of  the  former,  for  any  longer  term  than 
eleven  years.    The  tenant  must  also  be  made  liable 
to  be  punished   for  committing  waste;   and  the 
usual  rent  must  be  reserved,  or,  where  there  has 
usually  been  no  rent,  one-third  of  the  clear  yearly 
value. 

VL  Hither  might  have  been  referred  the  advan- 
tages which  used  to  arise  to  the  king  from  the 
profits  of  his  military  tenures,  to  which  most  lands 
in  the  kingdom  were  subject,  till  the  statute 
12  Car.  11.  c.  24.  which  in  great  measure  abolished 
them  all ;  and  the  parliament,  in  part  of  recom- 
pense, settled  on  him,  his  heirs,  and  successors, 
for  ever,  the  hereditary  excise  of  fifteen-pence  per 
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barrel  on  all  beer  aod  ale  sold  io  the  kingdom^  and 
a  proportionable  sum  for  certain  Other  liquors. 

VII.  A.  seventh  branch  might  also  be  computed 
to  have  arisen  from  wine  licenses ;  but  this  revenue 
was  abolished  by  statute  SO  Geo.  II.  c.  19.  and  an 
annual  sum  of  i;^wards  X«.7000  per  annum,  issuing 
oat  of  the  new  stamp  duties  imposed  on  wiue 
licenses,  was  settled  on  the  crown  in  its  stead. 

VIIL  An  eighth  branch  of  the  king's  ordinary 
revenue  is  usually  reckoned  to  consist  in  the  profits 
arising  from  his  forests,  which  consist  principally 
in  amercements  or  fines  levied  for  offences  against 
the  forest-laws. 

IX.  The  profits  arising  from  the  king's  ordinary 
courts  of  justice  constitute  a  ninth  branch  of  his 
revenue.  And  these  consist  not  only -in  fines  im« 
posed  upon  offenders,  forfeitures  of  recognizances, 
and  amercements  levied  upon  defaulters  ;  but  also 
in  certain  fees  due  to  the  crown  in  a  variety  of 
legal  matters. 

X.  A  tenth  branch  of  the  king's  ordinary  re* 
venue,  said  to  be  grounded  on  the  consideration 
of  his  guarding  and  protecting  the  seas  from 
pirates  and  robbers,  is  the  right  to  royal  fishy  which 
are  whale  and  sturgeon ;  and  these,  when  either 
thrown  ashore,  or  caught  near  the  coasts,  are  the 
property  of  the  king,  on  account  of  their  superior 
excellence. 

XI.  Another  maritime  revenue,  and  founded 
partly  upon  the  same  reason,  is  that  of  shipwrecks* 
The  statute  further  ordains,  that  the  sheriff  of  the 
county  shall  be  bound  to  keep  the  goods  a  year 
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and  a  day,  that  if  any  man  can  prove  a  property 
in  them,  either  in  Tiis  own  right,  or  by  right  of 
representation,  they  shall  be  restored  to  him  with- 
out delay;  but,  if  no  such  property  be  proved 
within  that  time,  they  then  shall  be  the  king's.  If 
the  goods  are  of  a  perishable  nature,  thesherifiFmay 
sell  them,  and  the  money  shall  be  liable  in  their 
stead.  This  revenue  of  wrecks  is  frequently 
granted  out  to  lords  of  manors,  as  a  royal  franchise  ; 
and  if  any  one  be  thus  entitled  to  wrecks  in  his  own 
land,  and  the  king's  goods  are  wrecked  thereon, 
the  king  may  claim  them  at  any  time,  even  after 
the  year  and  day. 

It  is  to  be  observed,  that,  in  order  to  constitute  a 
legal  wreckf  the  goods  must  come  to  land.  If  they 
continue  at  sea,  the  law  distinguishes  them  by  the 
barbarous  and  uncouth  appellations  o{  jetsam^  flot^ 
Sam,  and  ligan.  Jetsam  is  where  goods  are  cast 
into  the  sea,  and  there  sink  and  remain  under 
water:  flotsam  is  where  they  continue  swimming* 
on  the  surface  of  the  waves :  ligan  is  where  they 
are  sunk  in  the  sea,  but  tied  to  a  cork  or  buoy,  in 
order  to  be  found  again.  These  are  also  the  king's 
if  no  owner  appears  to  claim  them ;  but  if  any 
owner  appears,  he  is  entitled  to  recover  the  pos- 
session. 

XII.  A  twelfth  branch  of  ihe  royal  revenue,  the 
right  to  mines,  has  its  original  from  the  king's 
prerogative  of  coinage,  in  order  to  supply  him  with 
'  materials :  and  therefore  those  mines,  which  are 
properly  royal,  and  to  which  the  king  is  entitled 
when  found,  are  only  those  of  silver  and  gold. 
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But  now,  bjr  the  statutes  1  W.  &  M.  st.  1.  c.  33. 
and  5  W.  &  M.  c.  6.  it  being  enacted,  that  no 
mines  of  copper,  tin,  iron,  or  lead,  shall  be  looked 
upon  as  royal  mines,  notwithstanding  gold  or  silver 
may  be  extracted  from  them  in  any  quantities :  but 
that  the  king,  or  persons  claiming  royal  mines 
under  his  authority,  may  have  the  ore,  (other  than 
tiQ-ore  in  the  counties  of  Devon  and  Cornwall) 
paying  for  the  same  a  price  stated  in  the  act. 

XIII.  To  the  same  original  may  in  part  be  re- 
ferred the  revenue  of  treasure-trove  (derived  from 
the  French  word,  trouvery  to  find),  called  in  Latin 
thesaunis  inventus,  which  is  where  any  money  or 
coin,  gold,  silver,  plate,  or  bullion,  is  found  hidden 
in  the  earth,  or  other  private  place,  the  owner 
thereof  being  unknown ;  in  which  case  the  treasure 
belongs  to  the  king:  but  if  he  that  hid  it  be  known^ 
or  afterwards  found  out,  the  owner  and  not  the 
king  is  entitled  to  it.  Also  if  it  be  found  in  the 
sea,  or  upon  the  earth,  it  doth  not  belong  to  the 
ising,  but  the  finder,  if  no  owner  appears.  So  that 
it  seems  it  is  the  hiding,  and  not  the  abandoning  of 
it,  that  gives  the  king  a  property. 

XIV.  Waifs,  bona  waviata,  are  goods  stolen,  and 
waived  or  thrown  away  by  the  thief  in  his  flight,  for 
fear  of  being  apprehended.  These  are  given  to  the 
king  by  the  law,  as  a  punishment  upon  the  owner, 
for  not  himself  pursuing  the  felon,  and  taking 
away  his  goods  from  him.  And  therefore,  if  the 
party  robbed  do  his  diligence  immediately  to  follow 
and  apprehend  the  thief  (which  is  called  making 
fresh  mitj,  or  do  convict  him  afterwards,  or  pro« 
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cure  evidence  to  coiivict  him^  he  shall  have  his 
goods  again.  The  goods  of  a  foreign  merchant, 
though  stolen  and  thrown  away  in  flighty  shall 
never  be  waifs :  the  reason  thereof  may  be,  not  only 
for  the  encouragement  of  trade,  but  also  becaase 
there  is  no  wilful  default  in  the  foreign  merchant's 
not  pursuing  the  thief;  he  being  generally  a 
stranger  to  our  laws,  our  usages,  and  our  language. 

XV.  Estrays  are  such  valuable  anirtials  as  are 
found  wandering  in  any  manor  or  lordship,  and  no 
man  knoweth  the  owner  of  them ;  in  which  case 
the  law  gives  them  to  the  king  as  the  general  o^^ner 
and  lord  paramount  of  the  soil,  in  recompense  for 
the  damage  which  they  may  have  done  therein; 
and  they  now  most  commonly  belong  to  the  lotd  of 
the  manor,  by  special  grant  from  the  crown.  But, 
in  order  to  vest  an  absolute  property  in  the  kin^,  or 
his  grantees^  they  must  be  proclaimed  in  the  chtircfa 
and  two  market  tovrbs  hext  adjoining  to  the  place 
where  they  are  found :  and  then  if  no  man  claims 
thehi,  after  proclamation  and  a  year  and  a  day 
passed,  they  belong  to  the  king  or  his  substitute 
without  redemption  ;  even  though  the  owner  were 
a  minor,  or  Under  any  other  legal  incapacity. 

XVI.  The  next  branch  of  the  king's  ordinary 
revenue  consists  in  forfeitures  of  land  and  goods 
for  offences ;  bona  confisfcata,  as  they  are  called  by 
the  civilians,  because  they  belonged  to  the  Jiscas 
or  imperial  treasury ;  or,  as  our  lawyers  term  them, 
fervsfacta;  that  is,  such  whereof  the  property  is 
gone  away  or  departed  from  the  owner.  The  par- 
ticulars of  these  forfeitures  will  be  morfe  properly 
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recited  when  we  treat  of  criioes  and  aiisdeineanors. 
I  therefore  only  mention  them  her^^  for  the  sake  of 
regularity^  as  a  part  of  the  ceMus  regalis;  and  shall 
postpone  for  the  present  the  farther  consideration 
of  all  forfeitures,  excepting  one  species  only,  which 
arises  from  the  misfortune  rather  than  the  crime  of 
the  owner,  and  is  called  a  deodand. 

By  this  is  meant  whatever  personal  chattel  is  the 
immediate  occasion  of  the  death  of  any  reasonable 
creature :  which  is  forfeited  to  the  king,  to  be  ap- 
pHifid  to  pious  uses^  and  distributed  in  alms  by  his 
kigh  almoner. 

Deodands,  and  forfeitures  in  general,  as  well  as 
wrecks,  treasure-trove,  royal  fish,  mines,  waifs>  and 
estm^,  may  be  granted  by  the  king  to  particular 
subjects,  as  a  royal  franchise :  and  indeed  they  are 
for  the  most  part  granted  out  to  the  lords  of  ma- 
jors, or  other  liberties ;  to  the  perversion  of  their 
original  design. 

XVII.  Another  branch  of  the  king's  ordinary  re- 
veaae  arises  from  Escheats  of  lands,  which  happen 
upon  the  defect  of  heirs  to  succeed  to  the  inherit 
tattce;  whereupon  they  in  general  revert  to  and 
vest  in  the  king,  who  is  esteemed,  in  the  eye  of  th6 
law,  the  original  proprietor  of  all  the  lands  in  the 
kingdom. 

XVIII.  I  proceed  theirefore  to  the  eighteenth 
and  last  branch  of  the  king's  ordinary  revenue} 
which  consists  in  the  custody  of  idiots,  whence  we 
shall  be  naturally  led  to  consider  also  the  custody 
of  lunatics. 

An  idk)t,  or  natural  fool,  is  one  that  hath  had  no 
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understanding  from  his  nativity;  and  therefore   is 
by  law  presumed  never  likely  to  attain  any. 

A  man  is  not  an  idiot,  if  he  hath  any  glimmer- 
ing of  reason,  so  that  he  can  tell  his  parents^  his 
age,  or  the  like  common  matters.  But  a  man  who 
is  born  deaf,  dumb,  and  blind,  is  looked  upon  by 
the  law  as  in  the  same  state  with  an  idiot ;  he  be- 
ing supposed  incapable  of  any  understanding,  as 
wanting  all  those  senses  which  furnish  the  human 
mind  with  ideas. 

A  lunatic,  or  rum  compos  mentis^  is  one  who 
hath  had  understanding,  but  by  disease,  grief,  or 
other  accident,  hath  lost  the  use  of  his  reason.  A 
lunatic  is  indeed  properly  one  that  hath  lucid  in- 
tervals ;  sometimes  enjoying  his  senses,  and  some* 
times  not,  and  that  frequently  depending  upon  the 
change  of  the  moon. 

The  method  of  proving  a  person  non  compos  is 
very  similar  to  that  of  proving  him  an  idiot.  The 
lord  chancellor,  to  whom,  by  special  authority  .from 
the  king,  the  custody  of  idiots  and  lunatics  is  en- 
trusted, upon  petition  or  information,  grants  a  com- 
mission in  nature  of  the  writ  de  idiota  inquirendoy 
to  enquire  into  the  party's  state  of  mind ;  and  if  he 
be  found  non  compos,  he  usually  commits  the  care 
of  his  person,  with  a  suitable  allowance  for  his 
maintenance,  to  some  friend,  who  is  then  called 
his  committee.  However,  to  prevent  sinister  prac- 
tices, the  next  heir  is  seldom  permitted  to  be  this 
committee  of  the  person ;  because  it  is  his  interest 
that  the  party  should  die.  But,  it  hath  been  said, 
there  lies  not  the  same  objection  against  his  next 
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of  kin^  provided  he  be  not  his  heir ;  for  it  is  his  in- 
terest to  preserve  the  lunatic's  life,  in  order  to  en* 
crease  the  personal  estate  by  savings,  which  he  or 
his  family  may  hereafter  be  entitled  to  enjoy.  The 
heir  is  generally  the  manager  or  committee  of  the 
estate,  it  being  clearly  his  interest  by  good  manage- 
ment to  keep  it  in  condition :  accountable  however 
to  the  court  of  chancery,  and  to  the  iion  compos 
himself,  if  he  recovers ;  or  otherwise  to  his  admi- 
nistrators. 

This  may  suffice  for  a  short  view^  of  the  king's 
ordinary  revenue,  or  the  proper  patrimony  of  the 
crown.  The  king's  extraordinai'y  revenue  consists 
of  aids,  subsidies,  and  supplies ;  and  are  granted 
by  the  commons  of  Great  Britain  in  parliament 
assembled,  known  under  the  denomination  of 
taxes. 

The  tases  which  are  raised  upon  the  subject  are 
either  annual  or  perpetual.  The  usual  annual 
taxes  are  those  upon  land  and  malt.  The  perpe- 
tual taxes  are, 

I.  The  Customs ;  or  the  duties,  toll,  tribute,  or 
tariff,  payable  upon  merchandize  exported  and 
imported. 

II.  The  Excise  duty  ;  which  is  an  inland  impo- 
sition, paid  upon  the  consumption  of  a  commodity. 

III.  Duty  on  salt ;  Ss,  4d.  per  bushel. 

IV.  Post-office;  or,  duty  for  the  carriage  of 
letters. 

V.  Duty  on  stamps. 

VI.  Duty  on  houses  and  windows. 
VII*  Duty  on  male  servants. 
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VIII.  Licenses  to  hackney  coaehes>  stages,  and 
chairs. 

IX.  The  ninth  and  last  branch  of  the  king's  ex- 
traordinary perpetual  revenue  is,  the  duty  upon 
offices  and  pensions ;  consisting  in  an  annual  pay- 
ment of  Is.  in  the  pound  (over  and  above  all  odxer 
duties)  out  of  all  salaries,  fees,  and  perquisites  of 
offices  and  pensions  payable  by  the  crown,  exceed- 
ing the  value  of  L.100.  per  annum. 

As  good  subjects  and  Englishmen,  to  be  loyal, 
yet  free;  obedient,  and  yet  independent;  and, 
above  every  thing,  to  hope  that  we  may  long,  very 
long,  continue  to  be  governed  by  a  sovereign,  who 
shall  manifest  the  highest  veneration  for  the  free 
constitution  uf  Great  Britain. 


CHAPTER  IX. 

OF   SUBORDINATE    MAGISTRATES. 

The  magistrates  and  officers  whose  rights  and 
duties  it  will  be  proper  in  this  chapter  to  consider, 
are  such  as  are  generally  in  use,  and  have  a  juris- 
diction and  authority  dispersedly  throughout  the 
kingdom ;  these  are  principally  sheriffs ;  coroners  ; 
justices  of  the  peace;  constables;  surveyors  of 
highways ;  and  overseers  of  the  poor. 

I.  The  sheriff  is  an  officer  of  very  great  antiquity 
in  this  kingdom,  and  performs  all  the  king's  busi- 
ness of  the  county :  and,  though  he  be  still  called 
vice'ComeSj  yet  he  is  entirely  independent  of,  and 
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not  subject  to,  the  earl ;  the  king  by  his  letters 
patent  comqaitting  cu^diam' comiiatiu  to  the  she- 
tiS,  and  him  alone. 

Sheriffs  were  formerly  chosen  by  the  inhabitants 
of  the  several  counties.     In  confirmation  of  which 
it  was  ordained,  by  statute  28  £dw.  I.  c.  8.  that  the 
people  should  have  election  of  sheriffs  in  evai^ 
shirei  where  the  shrievalty  is  not  of  inheritance. 
For  aaoieatly,  in  some  couqties,  the  sheriffs  were 
hereditary ;  as  I  apprehend  they  were  in  Scotland 
till  the  statute  20  Geo.  II.  c  4S;  and  still  continue 
io  the  county  of  Westmoreland  to  this  day :  the  city 
of  londuD    having  also    the    inheritance  of  the 
shrievalty  of  Middlesex   vested  in  their  body  by 
charter.     But  these  popular  elections  growing  tur 
multuous,  were  put  an  end  to    by   the    statute 
9£dw.  II.  St.  2.  which  enacted   that  the  sheriffs 
should  from  thenceforth  be  assigned  by  the  chan- 
cellor, treasurer,  and  the  judges  ;  as  being  persons 
in  whom  the  same  trust  might  with  confidence  be 
reposed.     And  the   custom  now  is,   that  all  the 
judges,  together  with  the  other  great  officers  and 
privy  counsellors,  meet  in  the  exchequer  on  the 
morrow  of  All  Souls  yearly,  (which  day  is  now 
altered  to  the  morrow  of  St.  Martin  by  the  last  act 
for  abbreviating  Michaelmas  term)  and  then  and 
there  the  judges  propose  three  persons,  to  be  re- 
ported (if  approved  of)  to  the  king,  who  afterwards 
appoint  one  of  them  to  be  sheriff^. 

Sheriffs,  by  virtue  of  several  old  statutes,  are  to 
continue  in  their  office  no  longer  than  one  year  : 
^od  yet  it  hath  been  said  that  a  sheriff  may  be  ap- 
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pointed  durante  bene  placito,  or  daring  the  king's 
pleasure  ;  and  so  is  the  form  of  the  royal  writ-  No 
man  that  has  served  the  office  of  sheriff  for  one 
year^  can  be  compelled  to  serve  the  same  again 
within  three  years  after. 

We  shall  find  it  is  of  the  utmost  importance  to 
have  the  sheriff  appointed  according  to  law^  when 
we  consider  his  power  and  duty.  These  are  either 
as  a  judge,  as  the  keeper  of  the  kin'g's  peace,  as  a 
ministerial  officer  of  the  superior  courts  of  justice, 
or  as  the  king's  bailiff. 

In  his  judicial  capacity  he  is  to  hear  and  deter- 
mine all  causes  of  forty  shillings  value  and  under, 
in  his  county  court,  of  which  more  in  its  proper 
place;  and  he  has  also  a  judicial  power  in  divers 
other  civil  cases.  He  is  likewise  to  decide  the 
elections  of  knights  of  the  shire,  (subject  to  the 
control  of  the  house  of  commons)  of  coroners^  and 
of  verderors ;  to  judge  of  the  qualification  of  voters, 
and  return  such  as  he  shall  determine  to  be  duly 
elected. 

As  the  keeper  of  the  king's  peace,  both  by  com- 
mon law  and  special  commission,  he  is  the  first 
man  in  the  county,  and  superior  in  rank  to  any 
nobleman  tlierein,  during  his  office.  He  may  ap- 
prehend, and  commit  to  prison,  all  persons  who 
break  the  peace,  or  attempt  to  break  it :  and  may 
bind  any  one  in  recognizance  to  keep  the  king's 
peace.  He  may,  and  is  bound,  ex  officio^  to  pur- 
sue, and  take  all  traitors,  murderers,  felons,  and 
other  misdoers,  and  commit  them  to  gaol  for  safe 
custody.     He  is  also  to  defend  his  coimtfy  against 
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any  of  the  king's  enemies  when  they  come  into  the 
land :  and  for  this  puqMse,  as  well  as  for  keeping 
the  peace  and  pursuing  felons,  he  may  command 
all  the  people  of  his  county  to  attend  him  ;  which 
is  called  the  passe  condtatus,  or  power  of  the 
coanty:  and  this  summons  every  person  above 
fifteen  years  old,  and  under  the  degree  of  a  peer,  is 
boand  to  attend  upon  warning,  under  pain  of  fine 
and  imprisonment. 

In  his  ministerial  capacity  the  sheriff  is  bound  to 
execute  all  process  issuing  from  the  king's  courts 
of  justice.  In  the  commeneeroent  of  civil  causes, 
he  is  to  serve  the  writ,  to  arrest,  and  to  take  bail ; 
when  the  cause  comes  to  tridl,  he  must  summon 
and  return  the  jury;  when  it  is  determined,  he 
must  see  the  judgment  of  the  court  carried 'into 
execution.  In  criminal  matters,  he  also  arrests 
and  imprisons,  he  returns  the  jury,  he  has  the  cus- 
tody of  the  delinquent,  arid  he  executes  the  sen- 
tence of  the  court,  though  it  extend  to  death  itself. 
As  the  king's  bailiff,  it  is  his  business  to  preserve 
the  rights  of  the  king  within  his  bailiwick ;  for  so 
his  county  is  frequently  called  in  the  writs.  He 
must  seize  to  the  king's  use  all  lands  devolved  to 
the  crown  by  attainder  or  escheat ;  must  levy  all 
fines  and  forfdtures ;  must  seize  and  keep  all  waifs, 
wrecks,  estrays,  and  the  like,  unless  they  be  granted 
to  some  subject ;  and  must  also  collect  the  king's 
rents  within  his  bailiwick,  if  commanded  by  pro- 
cess from  the  exchequer. 

To  execute  these  various  offices,  the  sheriff  has 
Qnder  him  many  inferior  officers ;  as  under-sheriff, 
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bailifisy  and  gaolers ;  who  must  neither  buy,  sell, 
nor  farm  their  offices^  o&  forfeiture  of  JL.500. 

The  under-sheriff  usually  performs  all  the  duties 
<Of<tiie  office;  a  very  few  only  excepted,  where  the 
personal  presence  of  the  high  sheriff  is  necessary. 
But  no  under-sheriff  shall  abide  in  his  office  above 
one  year ;  and  if  he  does,,  by  statute  23  fien.  VI. 
o.  8.  he  forfeits  1»  200.  And  no  under-^sheiiff  or 
sheriff's  officer  shall  practise  as  an  attorney^  daring 
the  time  he  continues  in  such  office :  for  this  would 
be  a  great  inlet  to  partiality  and  oppression. 

.'Bailiffs,  or  sheriff's,  officers,  are  ekher  bailifis  of 
hundreds,  or  special  bailiffs.  Bailifis  of  hundreds 
are  officers  appointed  over  those  respective  districts 
by  the  sherifis,  to  collect  fines  tj&erein ;  to  summon 
juries;  to  attebd  tbe  judges  and  justices  of  the 
assizes,  and  qilarter. sessions;  and  also  to  execute 
writs  and  process  in  the  several  hundreds.  Bat,  as 
these  are  generally  plain  men,  and  not  thoroughly 
skilled  in  this  latter  part  of  their  office,  that  of 
serving  writs,  and  making  arrests  and  executions, 
it  is  now  usual  to  joia  special  bailifis  with  them. 
The  sheriff  being  answerable  for  the  misdemeanors 
of  the  bailifis,  they  are  therefor^  utsually  bound  in 
an  obligation  with  sureties  for  the  due  execution  of 
their  office,  and  thence  are  odled  bound- bailiffs; 
which  the  common  people  have  corrupted  into  a 
much  more  homely  appeUation. 

Gaolers  are  also  the  servants  df  the  sheriff,  and 
he  must  be  responsible  for  their  conduct  -Their 
business  is  to  keep  safely  all  such  persons  as  are 
comniitted  to  them  by  lawful  warrant :  and,  if  they 
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saflfer  any  sach  to  escape,  the  sheriff  shall  answer 

it  to  the  king,  if  it  be  a  criminal  matter;  or,  in  a 

ciWI  case^  to  the  party  injured.    And  to  this  end 

the  sheriff  most  have  lands  sufficient  within  the 

coQQty  to  answer  the  king  and  his  people.    The 

abases  of  gaolers  and  sheriff's  officers,  toward  the 

unfortunate  persons  in  their  custody,  are  well  re- 

straioed  and  guarded  against  by  statute  32  Geo.  II. 

c.  28.)  and  by  statute  14  Geo.  III.  c.  59.  and  24  ib. 

c.  54.  provisions  are  made  for  better  preserving 

the  health  of  prisoners,  and  preventing  the  gaol 

distemper. — N,  JB.  Gaolers  are  not  to  suffer  tippling 

or  gaming,  or  to  sell  any  liquors,  in  a  prison,  under 

the  penalty  of  L.  10. 

II.  The  coroner's  is  also  a  very  antient  office  at 
the  common  law.  He  is  called  coroner,  coronator^ 
because  he  hath  principally  to  do  with  pleas  of  the 
crown,  OT  such  wherein  the  king  is  more  immedi* 
ately  concerned.  And  in  this  light  the  lord  chief 
justice  of  the  king's  bench  is  the  principal  coroner 
in  the  kingdom,  and  may  (if  he  pleases)  exercise 
the  jurisdiction  of  a  coroner  in  any  part  of  the 
realm.  But  there  are  also  particular  coroners  for 
every  county  of  England ;  usually  four,  but  some- 
times six,  and  sometimes  fewer. 

He  is  chosen  by  all  the  freeholders  in  the  county 
court.  The  coroner  ought  to  have  an  estate  suffi* 
cient  to  maintain  the  dignity  of  bis  office,  and  an- 
swer any  fines  that  may  be  set  upon  him  fcHT  his 
misbehaviour ;  and  if  he  hath  not  enough  to  an- 
swer, his  fine  shall  be  levied  on  the  county,  as  a 
punishment  for  electing  an  insufficient  officer^ 
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The  coroner  is  chosea  for  life ;  but  may  be  re- 
moved either  by  being  made  sheriff^  or  chosen  ver- 
deror,  which  are  offices  incompatible  with  the 
other ;  or  by  the  king's  writ  de  coronatore  exone- 
randoy  for  a  cause  to  be  therein  assigned,  as  that  he 
is  engaged  in  other  business,  is  incapacitated  by 
years  or  sickness,  hath  not  a  sufficient  estate  in 
the  county,  or  lives  in  an  inconvenient  part  of  it. 
Atid  by  the  statute  25  Geo.  IL  c  29.  extortion, 
neglect,  or  misbehaviour,  are  also  made  causes  of 
removal. 

The  office  and  power  of  a  coroner  are  also,  like 
those  of  the  sheriff,  either  judicial  or  ministerial ; 
but  principally  judicial.  This  consists,  first,  in 
inquiring,  when  any  person  is  slain,  or  dies  sud- 
denly, or  in  prison,  concerning  the  manner  of  his 
death.  And  this  must  be  ^^ super  visum  corporis;'* 
for,  if  the  body  be  not  found,  the  coroner  cannot 
sit.  He  must  also  sit  at  the  very  place  where  the 
death  happened  ;  and  his  inquiry  is  made  by  a  jury 
from  four,  five,  or  six  of  the  neighbouring  towns, 
over  whom  he  is  to  preside.  If  any  be  found 
guilty,  by  this  inquest,  of  murder  or  other  homi- 
cide, he  is  to  commit  them  to  prison  for  farther 
trial,  and  is  also  to  inquire  concerning  their  lands, 
goods,  and  chattels,  which  are  forfeited  thereby: 
but,  whether  it  be  homicide  or  not,  he  must  in- 
quire whether  any  deodand  has  accrued  to  the  king, 
or  the  lord  of  the  franchise,  by  this  death :  and 
must  certify  the  whole  of  this  inquisition  (under 
his  own  seal  and  the  seals  of  the  jurors)  together 
with  the  evidence  thereon,  to  the  court  of  king's 


OF   TBS    RIGHTS  OF   PlBRSONS.  101 

bench,  or  the  next  assizes.  Another  branch  of  his 
office  is  to  inquire  concerning  shipwrecks;  and 
certify  whether  wreck  or  not^  and  who  is  in  posses- 
sion of  the  goods.  Concerning  treasure-trove,  he 
is  also  to  inquire  who  were  the  finders,  and  where 
it  is,  and  whether  any  one  be  suspected  of  having 
found  and  concealed  a  treasure. 

The  ministerial  office  of  the  coroner  is  only  as 
the  sherifiPs  substitute.  For  when  just  exception 
can  be  taken  to  the  sheriff,  for  suspicion  of  par- 
tiah'ty,  (as  that  he  is  interested  in  the  suit,  or  of 
kindred  to  either  plaintiff  or  defendant)  the  process 
must  then  be  awarded  to  the  coroner,  instead  of  the 
sheriff,  for  execution  of  the  king's  writs. 

III.  The  next  species  of  subordinate  magistrates^ 
whom  1  am  to  consider,  are  justices  of  the  peace  ; 
the  principal  of  whom  is  the  custos  rotulorumf  or 
keeper  of  the  records  of  the  county. 

The  king's  majesty  is,  by  his  office  and  dignity 
royal,  the  principal  conservator  of  the  peace  within 
all  his  dominions ;  and  may  give  authority  to  any 
other  to  see  the  peace  kept,  and  to  punish  such  as 
break  it :  hence  it  is  usually  called  the  king's 
peace.  The  lord  chancellor  or  keeper,  the  lord 
treasurer,  the  lord  high  steward  of  England,  the 
lord  mareschal,  and  lord  high  constable  of  England 
(when  any  such  officers  are  in  being)  and  all  the 
justices  of  the  court  of  king's  bench  (by  virtue  of 
their  offices)  and  the  master  of  the  rolls  (by  pre- 
scription) are  general  conservators  of  the  peace 
throughont  the  whole  kingdom,  and  may  commit 
all  breakers  of  it^  or  bind  them  in  recognizances  to 
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keep  it :  the  other  judges  are  only  so  in  their  own 
courts.  The  coroner  is  also  a  conservator  of  the 
peace  within  his  own  county ;  as  is  also  the  sheriff; 
and  both  of  them  may  take  a  recognizance  or  secu- 
rity for  the  peace.  Constables,  tything-men,  and 
the  like,  are  also  conservators  of  the  peace  within 
their  own  jurisdictions;  and  may  apprehend  all 
breakers  of  the  peace,  and  commit  them,  till  they 
find*sureties  for  their  keeping  it. 

These  justices  are  appointed  by  the  king's  special 
commission  under  the  great  seal,  the  form  of  which 
was  settled  by  all  the  judges,  A.D.  1590.  This 
appoints  them  all,  jointly  and  severally,  to  keep 
the  peace,  and  any  two  or  more  of  them  to  inquire 
of  and  determine  felonies  and  other  misdemeanors : 
ib  which  number  some  particular  justices,  or  one 
of  them,  are  directed  to  be  always  included,  and 
no  business  to  be  done  without  their  presence. 
When  any  justice  intends  to  act  under  this  com- 
mission, he  sues  out  a  writ  of  dedimtis  potesiatemy 
from  the  clerk  of  the  crown  in  chancery,  empow- 
ering certain  persons  therein  named,  to  administer 
the  usual  oaths  to  him  ;  which  done,  he  is  at  liberty 
to  act. 

It  is  now  enacted  by  statute  5  Geo.  II.  e.  11« 
that  every  justice,  except  as  is  therein  excepted, 
shall  have  JL.  100.  per  annumj  clear  of  all  deduc- 
tions ;  and,  if  he  act  without  such  qualification,  he 
shall  forfeit  L.  100.  Also  it  is  provided  by  the  act 
5  Geo.  II.  that  no  practising  attorney,  solicitor,  or 
proctor,  shall  be  capable  of  acting  as  a  justice  of 
the  peace. 
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As  the  (Mce  of  these  justices  is  confened  by  the 
^dagy  so  it  subsists  only  during  hi&  pleasure  >  and 

is  determinable^  I  •  By  the  demise  of  the  crown ; 
tbat  is,  in  six  mofiihs  after :  but  if  tlie  same  justice 
is  put  in  commission  by  the  successor,  he  shall 
not  be  obliged  to  sue  out  a  new  dedimuSf  or  to 
swear  to  his  qualification  afresh ;  nor,  by  reason  of 
any  new  commission,  to  take  the  oaths  more  than 
once  in  the  same  reign.  2.  By  express  writ  under 
the  ^eat  seal,  discharging  any  particular  person* 
from  being  any  longer  justice.  S*  By  superseding 
the  commission  by  writ  of  supersedeaSf  which 
suspends  the  power  of  all  the  justices,  but  does 
not  totally  destroy  it;  seeing  it  may  be  revived 
again  by  another  writ^  called  ufrocedendo.  4»  By 
a  new  commission,  which  virtually,  though  silently^ 
discharges  all  the  former  justices  that  are  not  in- 
cluded therein ;  for  two  commissions  cannot  sub- 
sist at  once.  5*  By  accession  to  the  office  of  she- 
riflFor  coroner. 

The  power,  office,  and  duty  of  a  justice  of  the 
peace  depend  on  his  commission,  and  on.  the  se- 
veral statutes  which  have  created  objects  of  his 
jurisdiction.  His  commission,  first,  empowers 
him  singly  to  conserve  the  peace;  and  thereby 
gives  him  all  the  power  of  the  ancient  conservators 
at  the  common  law,  in  suppressing  riots  and  affirays, 
in  tddng  securities  ibr  the  peace,  and  in  appre- 
hending and  committing  felons  and  other  inferior 
criminals.  It  also  empowers  any  two  or  more  to 
hear  and  determine  all  felonies  and  other  offences ; 
^hich  is  the  ground  of  theirjurisdiction  at  sessions. 
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It  is  impossible^  upon  our  present  plan,  to  enter 
minutely  into  the  particulars  of  the  accumulated 
authority,  thus  committed  to  the  charge  of  these 
magistrates.  I  must  therefore  refer  myself  at  pre- 
sent to  such  subsequent  part  of  the  commentaries, 
as  will  in  their  turns  comprise  almost  every  object 
of  the  justices'  jurisdiction. 

I  shall  next  consider  some  officers  of  lower  rank 
than  those  which  have  gone  before,  and  of  more 
confined  jurisdiction ;  but  still  such  as  are  univer- 
sally in  use  through  every  part  of  the  kingdom. 

IV.  Fourthly,  then^  of  the  constable.  Consta- 
bles are  of  two  sorts,  high  constables,  and  petty 
constables.  The  former  were  first  ordained  by  the 
statute  of  Winchester ;  are  appointed  at  the  court 
leets  of  the  franchise  or  hundred  over  which  they 
preside,  or,  in  default  of  that,  by  the  justices  at 
their  quarter  sessions ;  and  are  rernqvable  by  the 
same  authority  that  appoints  them.  The  petty 
constables  are  inferior  officers  in  every  town  and 
parish,  subordinate  to  the  high  constable  of  the 
hundred,  first  instituted  about  the  reign  of  Edw.III. 
They  are  all  chosen  by  the  jury  at  the  court  leet; 
or  if  no  court  leet  be  held,  are  appointed  by  two 
justices  of  the  peace. 

The  general  duty  of  all  constables,  both  high 
and  petty,  is  to  keep  the  king's  peace  in  their  se- 
veral districts  ;  and  to  that  purpose  they  are  armed 
with  veiy  large  powers,  of  arresting,  and  imprison- 
iug>  of  breaking  open  houses,  and  the  like.  One 
of  their  principal  duties,  arising  from  tlie  statute 
of  Winchester  which  appoints  them,  is  to  keep 
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watch  and  ward  in  their  respective  jurrsdietions. 
Ward,  guard,  or  custodian  is  chiefly  applied  to  the 
day-time,  in  order  to  apprehend  rioters,  and  rob- 
bers on  the  highways ;  the  hundred  being  however 
answerable  for  all  robberies  committed  therein,  by 
day-light,  for  having  kept  negligent  gnard.  Watch 
is  properly  applicable  to  the  night  only,  and  it 
begins  at  the  time  when  ward  ends,  and  ends  when 
that  begins :  for^  by  the  statute  of  Winchester,  in 
walled  towns  the  gates  shall  be  closed  from  sun- 
setting  to  sunrising,  and  watch  shall  be  kept  in 
every  borough  and  town,  especially  in  the  summer 
season,  to  apprehend  all  rogues,  vagabonds,  night- 
walkers,  and  make  them  give  an  account  of  them- 
selves. 

V.  We  are  next  to  consider  the  surveyors  of  the 
highways.  Every  parish  is  bound  of  common 
right  to  keep  the  high  roads,  that  go  through  it,  in 
good  and  sufficient  repair ;  unless  by  reason  of  the 
tenure  of  lands,  or  otherwise,  this  care  is  ^consigned 
to  some  particular  private  person. 

Their  office  and  duty  consist  in  putting  in  exe- 
cution a  variety  of  laws  for  the  repairs  of  the  public 
highways ;  that  is,  of  ways  leading  from  one  town 
to  another :  all  which  are  now  reduced  into  one 
act  by  sutute  13  Geo.  HI,  c.  78.  which  enacts, 
1.  That  they  may  remove  all  annoyances  in  the 
highways,  or  give  notice  to  the  owner  to  remove 
them;  who  is  liable  to  penalties  on  non-compli- 
ance. 2.  They  are  to  call  together  all  the  inhabi- 
tants and  occupiers  of  lands,  tenements,  and  here- 
^taments  within  the  parish,  six  days  in  every  year, 

F  2 
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tt>  labour  in  fetching  materials,  or  repairing  the 
highways ;  all  persons  keeping  draoghts  (of  three 
horses,  &c.)  or  occupying  lands,  being  obliged  to 
$end  a  team  for  every  draught,  and  for  every  JL.  50« 
a  year,  which  they  keep  or  occupy ;  persons  keep* 
ing  less  than  a  draught,  or  occupying  less  than 
L.50.  a  year,  to  contribute  in  a  less  proportion;  and 
all  other  persons  cht^rgeable,  between  the  ages  of 
eighteen  and  sixty-five,  to  work  or  find  a  labourer  : 
but  they  may  compound  with  the  surveyors,  at  cer- 
tain easy  rates  established  by  the  act.    And  every 
cartway  leading  to  any  market-town  must  be  made 
twenty  feet  wide  at  the  least,  if  the  fences  will  per- 
mit }  and  may  be  increased  by  the  authority  of  two 
justices,    at  the  expense  of  the  parish,    to  the 
breadth  of  thirty  feet.    3.  The  surveyors  may  lay 
out  their  own  money  in  purchasing  materials  for 
repairs,  in  erecting  guide-posts,  and  making  drains, 
and  shall  be  reimbursed  by  a  rate,  to  be  allowed  at 
a  special  sessions.    4.  In  case  the  personal  labour 
of  the  parish  be  not  sufficient,  the  surveyors,  with 
the  consent  of  the  quarter  sessions,  may  levy  a  rate 
on  the  parish,  in  aid  of  the  personal  duty,  not  ex- 
ceeding, in  any  one  year,  together  with  the  other 
highway  rates,  the  sum  of  9d.  in  the  pound ;  for 
the  due  application  of  which  they  are  to  account 
upon  oath.     As  for  turnpikes,    which  are  now 
pretty  generally  introduced  in  aid  of  such  rates, 
and  the  law  relating  to  them,  these  depend  prin- 
cipally on  the  particular  powers  granted  in  the  se- 
veral road  acts,  and  upon  some  general  provisions^ 
which  are  extended  to  all  turnpike  roads  in  the 
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kingdom  by  statute  13  Geo.  IIL  c.  §4.  amended  hj 
manj  subsequent  acts. 

VI.  I  proceed,  therefore,  lastly,  to  consider  the 
overseers  of  the  poor;  their  origin,  appointment, 
and  daty. 

The  poor  of  England,  till  the  time  of  Henry  VIII. 
subsisted  entirely  upon  private  benevolence,  and 
the  charity  of  well-disposed  christians.  By  statute 
43  Eliz.  c.  2.  overseers  of  the  poor  were  appointed 
to  every  parish. 

By  virtue  of  the  statute  last  mentioned,  these 
overseers  are  to  be  nominated  yearly  in  Easter- 
week,  or  within  one  month  after,  (though  a  sub- 
sequent nomination  will  be  valid)  by  two  justices 
dwelling  near  the  parish.  They  must  be  substan- 
tial householders,  and  so  expressed  to  be  in  the 
appointment  of  the  justices. 

Their  office  and  duty,  according  to'the  same 
statute,  are  principally  these :  first,  to  raise  com- 
petent sums  for  the  necessary  relief  of  the  poor, 
impotent,  old,  blind,  and  such  other,  being  poor,  as 
are  not  able  to  work  :  and  secondly,  to  provide  for 
sach  as  are  able,  and  cannot  otherwise  get  em- 
ployment. However,  for  these  joint  purposes^ 
overseers  are  impowered  to  make  and  levy  rates 
upon  the  several  inhabitants  of  the  parish,  by  the 
same  act  of  parliament,  and  enforced  by  subsequent 
statutes. 

By  the  statute  13  &  14  Car.  II.  c.  12.  a  legal 
settlement  was  declared  to  be  gained  by  birth  ;  or 
*>y  in/iabtlancjf,  apprenticeshipj  or  serhicey  for  forty 
*^ys  >  within  which  period  all  ifitruders  were  made 
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removable  from  any  parish  by  two  justices  of  the 
peace^  unless  they  settled  in  a  tenement  of  the  an- 
nual value  of  JLAO. — N.B.  Since  the  time  of  sir 
W.  Blackstone,  considerable  alterations  in  the 
law  of  settlement  have  been  introduced:  therefore 
to  enter  minutely  on  the  subject,  would  confine  the 
w<Nrk  to  a  topic  uninteresting  to  the  pupiL 


CHAPTER  X. 

OF  THB    PBOPLBy    WHKTHBR  ALIBNS,    DBNIZBKS^ 

OR    NATIVBS. 

Having,  in  the  eight  preceding  chapters,  treated 
of  persons  as  they  stand  in  the  public  relations  of 
magistrates^  1  now  proceed  to  consider  such  per* 
sons  as  fall  under  the  denomination  of  the  people. 
And  herein  all  the  inferior  and  subordinate  magis- 
trates, treated  of  in  that  chapter,  are  included. 

The  first  and  most  obvious  division  of  the  people 
is  into  aliens  and  natural-born  subjects*  Natural* 
bom  subjects  are  such  as  are  born  within  the  domi- 
nions of  the  crown  of  England ;  that  is,  within  the 
ligeance,  or  as  it  is  generally  called,  the  allegiance 
of  the  king:  and  aliens  such  as  are  born  out  of  it. 

An  alien  born  may  purchase  lands,  or  otiier 
estates  :  but.  not  for  his  own  use ;  for  the  king  is 
thereupon  entitled'  to  them.  If  an  alien  could  ac- 
quire a  permanent  property  in  lands,  he  must  owe 
an  allegiance,  equally  permanent  with  that  pro- 
perty, to  the  king  of  England;  which  would  pro- 
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htbhf  be  inconsistent  with  that  which  he  owes  to 
his  oven  natural  liege  lord :  besides  that  thereby 
the  nation  might  in  time  be  subject  to  foreign  in* 
flaence,  and  feel  many  other  inconveniences.  Yet 
an  alien  may  acquire  a  property  in  goods,  money^ 
aod  other  personal  estate,  or  may  hire  a  house  for 
his  habitation  :  for  personal  estate  is  of  a  transitory 
and  moveable  nature  ;  and  besides  this  indulgence 
to  strangers,  is  necessary  for  the  advancement  of 
trade.  Aliens  also  may  trade  as  freely  as  other 
people;  only  they  are  subject  to  certain  higher 
duties  at  the  custom-house.  Also  an  alien  may 
hring  an  action  concerning  personal  property,  and 
may  make  a  will,  and  dispose  of  his  personal 
estate.  When  I  mention  these  rights  of  an  alien, 
1  must  be  understood  of  alien-friends  only,  or  such 
whose  countries  are  in  peace  with  ours ;  for  alien- 
eoemies  have  no  rights,  no  privileges,  unless  by 
the  king's  special  favour,  during  the  time  of  war. 

When  1  say,  that  an  alien  is  one  who  is  born  out 

of  the  king's  dominions  or  allegiance,  this  also 

must  be  understood  with  some  restrictions.    Yet 

the  children  of  the  king's  embassadors  born  abroad 

were  always  held  natural  subjects :     for   as  the 

father,  though  in  a  foreign  country,  owes  not  even 

a  local  allegiance  to  the  prince  to  whom  he  is  sent ; 

so,  with  regard  to  the  son  also,  he  was  held  (by  a 

kind  of  postlimirdumj  to  be  born  under  the  king  of 

England's  allegiance,  represented  by  his  father  the 

embassador.   To  encourage  also  foreign  commerce, 

it  was  enacted  by  statute  25  Edw.  III.  st.  2.  that 

all  children  born  abroad,  provided  both  their  parents 


110      or  THB  RIGHTS  OF  PBR80NS. 

were^  at  the  time  of  the  birth,  in  allegiance  to  the 
king,  and  the  mother  had  passed  the  seas  by  her 
husband's  consent,  might  inherit  as  if  born  ifi  Eng- 
land :  and  accordingly  it  hath  been  so  adjudged  in 
behalf  of  merchants.  But  by  several  more  modem 
statutes  these  restrictions  are  still  farther  taken  off: 
so  that  all  children,  bom  out  of  the  king's  ligeance, 
vAiose  fathers  (or  grand-fathers  by  the  father's  side) 
were  natural-born  subjects,  are  now  deemed  to  be 
natural-bom  subjects  themselves,  to  all  intents  and 
purposes ;  unless  their  said  ancestors  were  attainted, 
or  banished  beyond  sea,  for  high  treason ;  or  were 
at  the  birth  of  such  children  in  the  service  of  a 
prince  at  enmity  with  Great  Britain.  Yet  the 
grand-children  of  such  ancestor  shall  not  be  privi- 
leged in  respect  of  the  alien's  duty,  except  they  be 
protestants,  and  actually  residing  within  the  realm ; 
nor  shall  they  be  enabled  to  claim  any  estate  or  in- 
terest, unless  the  claim  be  made  within  five  years 
after  the  same  shall  accrae. 

The  children  of  aliens,  born  here  in  England, 
are,  generally  speaking,  natural-born  subjects,  and 
entitled  to  all  the  privileges  of  such. 

A  denizen  is  an  alien  born,  but  who  has  obtained 
ex  donatione  regis  letters  patent  to  make  him  an 
English  subject :  a  high  and  incommunicable 
branch  of  the  royal  prerogative.  A  denizen  is  in  a 
kind  of  a  middle  state,  between  an  alien  and  natu- 
ral-born subject,  and  partakes  of  both  of  them. 
He  may  take  lands  by  purchase  or  devise,  which 
an  alien  may  not ;  bat  cannot  take  by  inheritance : 
for  his  parent,  through  whom  he  must  claim,  being 
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an  alien,  had  no  inheritaUe  blood;  and  therefore 
coald  convey  none  to  the  son.  And,  upon  a  like 
defect  of  hereditary  blood,  the  issue  of  a  denizen 
bom  brfare  denization,  cannot  inherit  to  him ;  but 
his  issue  bom  qfler,  may.  A  denizen  is  not  ex- 
cused from  paying  the  alien's  duty,  and  some  other 
mercantile  b«rthens«  And  no  denizen  can  be  of  the 
privy  council,  nor  either  house  of  parliament,  nor 
have  any  office  of  trust,  civil  or  military,  nor  be 
capable  of  any  grant  of  lands,  &c.  from  the  crown. 

Naturalization  cannot  be  performed  but  by  act 
of  parliament :  for  by  this  an  alien  is  put  in  ex- 
actly the  same  state  as  if  he  had  been  born  in  the 
king's  ligeance ;  except  only  that  he  is  incapable, 
as  well  as  a  denizen,  of  being  a  member  of  the 
privy  council,  or  parliament,  holding  offices,  grants, 
&c.  No  bill  for  naturalization  can  be  received  in 
either  house  of  parliament,  without  such  disabling 
clause  in  it:  nor  without  a  clause  disabling  the 
person  from  obtaining  any  immunity  in  trade  there- 
by, in  any  foreign  country ;  unless  he  shall  have 
resided  ia  Britain  for  seven  years  next  after  the 
commencement  of  the  session  in  which  he  is  natu» 
nilized.  Neither  can  any  person  be  naturalized  or 
restored  in  blood,  unless  he  hath  received  the  sa- 
crament of  the  Lord's  supper  within  one  month 
before  the  bringing  in  of  the  bill;  and  unless  he 
also  takes  the  oaths  of  allegiance  and  supremacy  in 
the  presence  of  parliament.  But  these  provisions 
have  been  usually  dispensed  with  by  several  acts  of 
parliament,  previous  to  bills  of  naturalization  of 
Any  foreign  princes  or  princesses. 
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Every  foreign  seaman,  who  in  time  of  war  serves 
two  years  on  board  an  English  ship  by  virtue  of  the 
king's  proclamation,  is  ipso  facto  naturalized  under 
the  like  restrictions  as  in  statute  12  W.  III.  c.  2. 
and  all  foreign  protestants,  and  Jews,  upon  their 
residing  seven  years  in  any  of  the  American  colo- 
nies, without  being  absent  above  two  months  at  a 
time,  and  all  foreign  protestants  serving  two  years 
in  a  military  capacity  there,  or  being  three  years 
employed  in  the  whale  fishery,  without  afterwards 
absenting  themselves  from  the  king's  dominions 
for  more  than  one  year,  and  none  of  them  falling 
within  the  incapacities  declared  by  statute  4  Geo,  II. 
0.  21.  shall  be  (upon  taking  the  oaths  of  allegiance 
and  abjuration,  or  in  some  cases,  an  affirmation  to 
the  same  effisct)  naturalized  to  all  intents  and  pur- 
poses, as  if  they  had  been  born  in  this  kingdom  ; 
except  as  to  sitting  in  parliament  or  in  the  privy 
council,  and  holding  offices  or  grants  of  lands,  &c. 
from  the  crown,  within  the  kingdom  of  Great  Bri* 
tain  or  Ireland, 


CHAPTER  XI. 


OF  THE   CLBRGV. 


Thb  people,  whether  aliens,  denizens,  or  natural- 
born  subjects,  are  divisible  into  two  kinds;  the 
clergy  and  laity. 

Tlie  clergy,  being  separate  and  set  apart  from 
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the  rest  of  the  people,  in  order  to  attend  more 
closelj  to  the  service  of  almighty  God,  have  there- 
upon large  privileges  allowed  them  by  our  muni- 
cipal laws.  A  clergyman  cannot  be  compelled  to 
serve  on  a  jury,  nor  to  appear  at  a  court-leet  or 
▼iew  of  frank  pledge;  which  almost  every  other 
person  is  obliged  to  do.  Neither  can  he  be  chosen 
to  any  temporal  office ;  as  bailiff,  reeve,  constable, 
or  ike  like.  During  his  attendance  on  divine  service 
he  is  privileged  from  arrests  in  civil  suits :  in  cases 
also  of  felony,  a  clerk  in  orders  shall  have  the  bene- 
fit of  his  clergy,  without  being  branded  in  the  hand  ; 
aod  may  likewise  have  it  more  than  once  :  in  both 
which  particulars  he  is  distinguished  from  a  laymbn. 
fiat  as  they  have  their  privileges,  so  also  they  have 
their  disabilities,  on  account  of  their  spiritual  avo- 
cations. Clergymen  are  incapable  of  sitting  in  the 
house  of  commons  ;  and  by  statute  21  Hen.  ViU. 
c.  13.  are  not  (in  general)  allowed  to  take  any 
lands  or  tenements  to  farm,  upon  pain  of  L.  10. 
per  month,  and  total  avoidance  of  the  lease ;  nor 
upon  like  pain  to  keep  any  tanhouse  or  brewhouse ; 
nor  shall  engage  in  any  manner  of  trade,  nor  sell 
any  merchandize,  under  forfeiture  of  treble  the 
value. 

In  the  frame  and  constitution  of  ecclesiastical 
polity  there  are  divers  ranks  and  degrees. 

I.  An  archbishop  or  bishop  is  elected  by  the 
chapter  of  his  cathedral  church,  by  virtue  of  a  li- 
cense from  the  crown.  By  statute  25  Hen.  VIII. 
c.  20.  the  antient  right  of  nomination  was,  in 
effect,  restored  to  the  crown :  it  being  enacted. 
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that  at  eveiy  future  avoidance  of  a  bishop's  see,  the 
king  may  send  the  dean  and  chapter  his  iisaal  li- 
cense to  proceed  to  election ;  which  is  always  to  be 
accompanied  by  a  letter  missive  from  the  king, 
containing  the  name  of  the  person  whom  he  would 
have  them  elect :  and,  if  the  dean  and  chapter 
delay  their  election  above  twelve  days,  the  nomi- 
nation shall  devolve  to  the  king,  who  may  by  letters 
patent  appoint  such  person  as  he  pleases.  This 
election  or  nomination,  if  it  be  of  a  bishop,  must 
be  signified  by  the  king's  letters  patent  to  the  arch- 
bishop of  the  province :  if  it  be  of  an  archbishop, 
to  the  other  archbishop  and  two  bishops,  or  to  four 
bishops ;  requiring  them  to  confirm,  invest,  and 
consecrate  the  person  so  elected :  which  they  are 
bound  to  perform  immediately.  After  which  the 
bishop  elect  shall  sue  to  the  king  for  his  temporali- 
ties, shall  make  oath  to  the  king  and  none  other, 
and  shall  takcTestitution  of  his  secular  possessions 
out  of  the  king's  hands  only« 

An  archbishop  is  the  chief  of  the^  clergy  in  a 
whole  province;  and  has  the  inspection  of  the 
bishops  of  that  province,  as  well  as  of  the  inferior 
clergy,  and  may  deprive  them  on  notorious  cause. 
The  archbishop  has  also  his  own  diocese,  wherein 
he  exercises  episcopal  jurisdiction ;  as  in  his  pro- 
vince he  exercises  archiepiscopal.  As  archbishop, 
he,  upon  receipt  of  the  king's  writ,  calls  the 
bishops  and  clergy  of  his  province  to  meet  in  con- 
vocation :  but  without  the  king's  writ  he  cannot 
assemble  them.  To  him  all  appeals  are  made  from 
inferior  jurisdictions  within  his  province;  and,  as 
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an  appeal  lies  from  the  bishops  in  person  to  him  in 
person,  so  it  also  lies  from  the  consistory  courts  of 
each  diocese  to  his  archiepiscopal  court.  During 
the  vacancy  of  any  see  in  his  province,  he  is  guar- 
dian of  the  spiritnalities  thereof,  as  the  king  is  of 
the  temporalities ;  and  he  executes  all  ecclesiastical 
jorisdiction  therein.  If  an  archiepiscopal  see  be 
vacant,  the  dean  and  chapter  are  the  spiritual  guar- 
dians, ever  since  the  office  of  prior  of  Canterbury 
was  abolished  at  the  reformation,  The  archbishop 
18  entitled  to  present  by  lapse  to  all  the  ecclesias- 
tical livings  in  the  disposal  of  his  diocesan  bishops, 
if  not  filled  within  six  months.  And  the  archbishop 
has  a  customary  prerogative,  when  a  bishop  is  con- 
Mcrated  by  him,  to  name  a  clerk  or  chaplain  of  his 
own  to  be  provided  for  by  such  suflFragan  bishop  $ 
in  lieu  of  which  it  is  now  usual  for  the  bishop  to 
make  over  by  deed  to  the  archbishop,  his  executors 
and  assigns^  the  next  presentation  of  such  dignity 
or  benefice  in  the  bishop^s  disposal  within  that  see^ 
ss  the  archbishop  himself  shall  choose ;  which  is 
therefore  called  his  option  :  which  options  are  only 
binding  on  the  bishop  himself  who  grants  them, 
and  not  on  his  successors,  it  is  likewise  the  pri- 
vilege, by  custom,  of  the  archbishop  of  Canter- 
bury, to  crown  the  kings  and  queens  of  this  king- 
dom. And  he  hath  also  by  the  statute  25  Hen.  VIII. 
c*  21.  the  power  of  granting  dispensations  in  any 
case,  not  contrary  to  the  holy  scriptures  and  the 
law  of  God,  where  the  pope  used  formerly  to  grant 
them:  which  is  the  foundation  of  his  granting 
special  licences,  to  marry  at  any  place  or  time,  to 
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hold  two  livings^  and  the  like :  and  on  this  also  is 
founded  the  right  he  exercises  of  conferring  de- 
grees,  in  prejudice  of  the  two  universities. 

The  power  and  authority  of  a  bishop,  consist 
principally  in  inspecting  the  manners  of  the  people 
and  clergy,  and  punishing  them,  in  order  to  refor- 
mation, by  ecclesiastical  censures.  To  this  pur- 
pose he  has  several  courts  under  him,  and  may  visit 
at  pleasure  every  part  of  his  diocese.  His  chan- 
cellor is  appointed  to  hold  his  courts  for  him,  and 
assist  him  in  matters  of  ecclesiastical  law;  who^  as 
well  as  all  other  ecclesiastical  officers,  if  lay  or 
married,  must  be  a  doctor  of  the  civil  law,  so  cre- 
ated in  some  university.  It  is  also  the  business  of 
a  bishop  to  institute,  and  direct  induction,  to- all 
ecclesiastical  livings  in  his  diocese. 

Archbishoprics  and  bishoprics  may  become  void 
by  death,  deprivation  for  any  very  gross  and  noto- 
rious crime,  and  also  by  resignation. 

II.  A  dean  and  chapter  are  the  council  of  the 
bishop,  to  assist  him  with  their  advice  in  afiairs  of 
religion,  and  also  in  the  temporal  concents  of  his 
see. 

All  ancient  deans  are  elected  by  the  chapter,  by 
cong^  d'  elire  from  the  king,  and  letters  missive  of 
recommendation  ;  in  the  same  manner  as  bishops : 
but  in  those  chapters,  that  were  founded  by 
Henry  VIII,  out  of  the  spoils  of  the  dissolved  mo- 
nasteries, the  deanery  is  donative,  and  the  instal- 
lation merely  by  the  king's  letters  patent.  The 
chapter,  consisting  of  canons  or  prebendaries, 
are  sometimes  appointed  by  the. king,  sometimes 
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by  the  bishop,  and  sometimes  elected  by    each 
other. 

The  dean  and  chapter  are  the  nominal  electors 
of  a  bishop.  The  bishop  is  their  ordinary  and  im- 
mediate superior ;  and  has,  generally  speaking,  the 
power  of  visiting  them,  and  correcting  their  ex- 
cesses and  enormities. 

Deaneries  and  prebends  may  become  void,  by 
death,  deprivation,  or  resignation.  If  a  dean,  pre- 
bendary, or  other  spiritual  person,  be  made  a 
bishop,  all  the  preferments  of  which  he  was  before 
possessed  are  void ;  and  the  king  may  present  to 
them  in  right  of  his  prerogative  royal.  They  are 
not  void  by  the  election,  only  by  the  consecration. 

HI.  An  archdeacon  hath  an  ecclesiastical  juris- 
diction, immediately  subordinate  to  the  bishop, 
throughout  the  whole  of  his  diocese,  or  in  some 
particular  part  of  it.  He  is  usually  appointed  by 
the  bishop  himself;  and  hath  a  kind  of  episcopal 
authority,  originally  derived  from  the  bishop,  but 
DOW  independent  and  distinct  from  his*  He  there- 
fore visits  the  clergy ;  and  has  his  separate  court 
for  punishment  of  offenders,  by  spiritual  censures, 
3nd  for  hearing  all  other  causes  of  ecclesiastical 
cognizance. 

IV.  The  rural  deans  are  very  ancient  officers  of 
the  church,  but  almost  grown  out  of  use ;  though 
their  deaneries  still  subsist  as  an  ecclesiastical  di- 
vision of  the  diocese,  or  archdeaconry. 

V.  The  next,  and  indeed  the  most  numerous, 
order  of  men  in  the  system  of  eclesiastical  polity, 
^  the  parsons  and  vicars  of  churches. 
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A  parson,  perscma  ecdegUBj  is  one  that  hath  full 
possession  of  all  the  rights  of  a  parochial  charch. 
He  is  called  parson^  persana,  because  by  his  per- 
son the  charch,  which  is  an  invisible  body,  is  re^ 
presented ;  and  he  is  in  himself  a  body  corporate^ 
in  order  to  protect  and  defend  the  rights  of  the 
church  (which  he  personates)  by  a  peipetual  sac« 
cession.  He  is  ^omettmes  called  the  rector,  or 
governor  of  the  church;  but  the  appellation  of 
parson  is  the  most  legal,  most  beneficial,  and  most 
honourable  title  that  a  parish  priest  can  enjoy; 
because  such  a  one,  (sir  Edward  Coke  observes) 
and  hfi  only,  is  said  vicem  seu  permmum  ecclesim 
gerete.  A  parson  has,  during  his  life,  the  freelK>ld 
in  himself  of  the  parsonage-house,  the  glebe,  the 
tithes,  and  other  dues.  But  these  are  sometimes 
appropriated;  that  is  to  say,  the  benefice  is  per- 
petually annexed  to  some  spiritual  corporation, 
either  sole  or  aggregate,  being  the  patron  of  the 
living ;  which  the  law  esteems  equally  capable  of 
providing  for  the  service  of  the  church,  as  any 
single  private  clergyman. 

.  The  distinction  therefore  of  a  parson  and  vicar  is 
tiiis :  the  parson  has  for  the  most  part  the  whole 
right  to  all  the  ecclesiastical  dues  in  his  parish ; 
but  a  vicar  has  generally  an  appropriator  over  him, 
entitled  to  the  best  part  of  the  profits,  to  whom  he 
is  in  efiect  perpetual  curate,  with  a  standing 
salary. 

The  method  of  becoming  a  parson  or  vicar  is 
much  the  same.  To  both  there  are  four  requisites : 
holy  orders,  presentation,  institution,  and  induction. 
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The  method  of  conferring  the  holy  orders  of  deacon 
aod  priest,  according  to  the  liturgy  and  canons^  is 
foreign  to  the  purpose  of  these  commentaries ;  any 
farther  than  as  they  are  necessary  to  make  a  com- 
plete parson  or  vicar.  By  statute  13  &  14  Car.  11. 
C.4.  no  person  is  capable  to  be  admitted  to  any 
beQefice^  unless  be  hatibi  been  first  ordained  a  priest.; 
and  then  he  is,  in  the  language  of  the  law»  a  clerk 
in  orders.  But  if  he  obtains  orders,  or  a  license  to 
preach,  by  money  or  corrupt  practices  (which  seems 
to  be  the  true,  though  not  the  common  notion  of 
simony)  the  person  giving  such  orders  forfeits 
L.40,  and  •  the  person  receiving,  L.  10,  and  is  in- 
capable of  any  ecclesiastical  preferment  for  seven 
years  afterwards  • 

Any  clerk  may  be  presented  to  a  parsonage  or 
vicarage ;  that  is,  the  patron,  to  whom  the  advow- 
son  of  the  church  belongs,  may  ofier  bis  clerk  to 
the  bishop  of  the  diocese  to  be  instituted.  But 
when  a  clerk  is  presented,  the  bishop  may  refuse 
him  upon  many*  counts.  As,  1.  If  the  patron  is 
excommunicated,  and  remains  in  contempt  forty 
days.  Or,  2.  If  the  clerk  be  unfit;  which  unfit- 
ness is  ojF  several  kinds : — ^first,  with  regard  to  his 
person ;  as  if  he  be  a  natiiral  son,  an  outlaw,  an 
excommunicate,  an  alien,  under  age,  or  the  like. 
Next,  with  regard  to  his  faith  or  morals;  as  for 
any  particular  heresy,  or  vice  that  is  malum  in  se. 
Or,  lastly,  the  clerk  may  be  unfit  to  discharge  the 
pastoral  office  for  want  of  learning.  In  any  of 
which  cases  the  bishop  may  refuse  the  clerk. 
If  the  bishop  hath  no  objections,  but  admits  the 
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patron's  presentation,  the  clerk  so  admitted  is  next 
to  be  instituted  by  him }  which  is  a  kind  of  investi- 
ture of  the  spiritual  part  of  the  benefice :  for  by 
institution  the  care  of  the  souls  of  the  parish  is 
committed  to  the  charge  of  the  clerk.  When  a 
vicar  is  instituted,  he  (besides  the  usual  forms) 
takes,  if  required  by  the  bishop,  an  oath  of  per- 
petual residence*;  for  the  maxim  of  law  is  that 
vicaritis  non  habet  ucarium.  When  the  ordinary  is 
also  the  patron,  and  confers  the  living,  the  pre- 
sentation and  institution  are  one  and  the  same  act, 
and  are  called  a  collation  to  a  benefice. 

Induction  is  performed  by  a  mandate  from  the 
bishop  to  the  arch-deacon,  who  usually  issues  out 
a  precept  to  other  clergyman  to  perform  it  for  him. 
It  is  done  by  giving  the  clerk  corporeal  possession 
of  the  church,  as  by  holding  the  ring  of  the  door, 
tolling  a  bell,  or  the  like ;  and  is  a  form  required 
by  law,  with  intent  to  give  all  the  parishioners  due 
notice,  and  sufficient  certainty  of  tjieir  new  minister, 
to  whom  their  tithes  are  to  be  paid.  This  there- 
fore is  the  investiture  of  the  temporal  part  of  the 
benefice,  as  institution  is  of  the  spiritual.  And 
when  a  clerk  is  thus  presented,  instituted,  and  in- 
ducted into  a  rectory,  he  is  then,  and  not  before, 
in  full  and  complete  possession,  and  is  called  in 
law  persona  impersonataf  or  parson  imparsonee. 

The  rights  of  a  parson  or  vicar,  in  his  tithes  and 
ecclesiastical  dues,  fall  more  properly  under  the 
second  book  of  these  commentaries  :  and  as  to  his 

*  This  oath  is  no  longer  taken,  43  Geo.  Ilf .  c.  84. 


/ 
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duties,  they  are  principady  of  ecclesinstical  cogni- 
zance; those  only  excepted  which  are  laid  upon 
biffl  by  statute.  And  those  are  indeed  so  nu- 
merous^ that  it  is  impracticable  to  recite  them 
here  with  any  tolerable  conciseness  or  accuracy. 

There  are  many  ways  by  which  one  may  cease  to 
be  a  parson  or  vicar.    1.  By  death.    2.  By  cession, 
in  taking  another  benefice.     For,  by  statute  21 
Hen.  VIII.  c.  13.  if  any  one  having  a  benefice  of 
8i.  per  annunif  or  upwards  (according  to  the  present 
valuation  in  the  king's  books)  accepts  any  other, 
the  first  shall  be  adjudged  void,  unless  he  obtains 
a  dispensation ;  which  no  one  is  entitled  to  have, 
but  the  chaplains  of  the  king  and  others  therein 
mentioned,  the  brethren  and  sons  of  lords  and 
knights,  and  doctors  and  bachelors  of  divinity  and 
law,  admitted   hy  the  universities  of  this  realm. 
3.  By  consecration :  for,  when  a  clerk  is  promoted 
to  a  bishopric,  all  his  other  preferments  are  void 
the  Instant  that  he  is  consecrated.     But  there  is  a 
method,  by  the  favour  of  the  crown,  of  holding  such 
livings  in  commendam,    Commenda,  or  ecclesia  com" 
ynendata,  is  a  living  commended  by  the  crown  to 
the  care  of  a  clerk,  to  hold  till  a  proper  pastor  is 
provided  for  it.     This  may  be  temporary  for  one, 
two,  or  three  years,  or  perpetual ;  being  a  kind  of 
dispensation  to  avoid  the  vacancy  of  the  living,  and 
is  called  a  commenda  retinere.     There  is  also  a 
<^ommenda  rectpere,  which  is  to  take  a  benefice  de 
wwo,  in  the  bishop's  own  gift,  or  the  gift  of  some 
other  patron  consenting  to  the  same ;  and  this  is 
tbe  saoae  to  him  as  institution  and  induction  are  to 
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another  clerk.  4.  By  resignation.  Bat  this  is  of 
no  avails  till  accepted  by  the  ordinary,  into  whose 
hands  the  resignation  must  be  made.  5.  By  de- 
privation ;  either,  first,  by  sentence  declaratory  in 
the  ecclesiastical  courts,  for  fit  and  sufficient  causes 
allowed  by  the  common  law ;  such  as  attainder  of 
treason  or  felony,  or  conviction  of  other  infamous 
crime  in  the  king's  courts  5  for  heresy,  infidelity, 
gross  immorality,  and  the  like  :  or,  secondly,  in  pur- 
suance of  divers  penal  statutes,  which  declare  the 
benefice  void,  for  some  nonfeasance  or  neglect,  or 
else  some  malefeasance  or  crime.  As,  for  simony; 
for  maintaining  any  doctrine  in  derogation  of  the 
king's  supremacy,  or  of  the  thirty-nine  articles,  or 
of  the  book  of  common  prayer ;  for  neglecting  after 
institution  to  read  the  liturgy  and  articles  in  the 
church,  or  make  the  declarations  against  popery, 
or  take  the  abjuration  oath;  for  using  any  other 
form  of  prayer  than  the  liturgy  of  the  church  of 
England ;  or  for  absenting  himself  sixty  days  in  one 
year  from  a  benefice  belonging  to  a  popish  patron, 
to  which  the  clerk  was  presented  by  either  of  the 
universities;  in  all  which  and  similar  cases  the 
benefice  is  ipso  facto  void,  without  any  formal  sen- 
tence of  deprivation. 

VI.  A  curate  is  the  lowest  degree  in  the  church; 
being  in  the  same  state  that  a  vicar  was  formerly, 
an  officiating  temporary  minister,  instead  of  the 
proper  incumbent.  Though  there  are  what  are 
called  perpetual  curacies,  where  all  the  tithes  are 
appropriated,  and  no  vicarage  endowed,  (being  for 
some  particular  reasons  exempted  from  the  statute 
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'  X  Hen.  IV.)  but^  instead  thereof,  such  perpetual 
curate  is  appointed  by  the  appropriator. 

Thus  much  of  the  clei^gy,  properly  so  called. 
There  are  also  certain  inferior  ecclesiastical  officers 
of  whom  the  common  law  takes  notice  ^  and  that^ 
prioeipally,  to  assist  the  ecclesiastical  jurisdiction^ 
where  it  is  deficient  in  powers. 

VII.  Churchwardens  are  the  guardians  or  keepers 
of  the  church,  and  representatives  of  the  body  of  the 
parish.  They  are  sometimes  appointed  by  the  minis* 
ter^  sometimes  by  the  parish,  sometimes  by  both  to- 
gether, as  custom  directs.  They  are  taken,  in  favour 
of  the  church,  to  be  for  some  purposes  a  kind  of 
corporation  at  the  common  law ;  that  is,  they  are 
enabled  by  that  name  to  have  a  property  in  goods 
and  chattels,  and  to  bring  actions  for  them,  for 
the  use  and  profit  of  the  parish.  As  to  lands,  or 
other  real  property,  as  the  church,  churchyard,  &c. 
they  have  no  sort  of  interest  therein;  but  if  any 
damage  is  done  thereto,  the  parson  only  or  vicar 
shall  have  the  action.  Their  office  also  is  to  repair 
the  church,  and  make  rates  and  levies  for  that  pur* 
pose :  but  these  are  recoverable  only  in  the  eccle* 
siastical  court.  They  are  also  joined  with  the  over- 
seers in  the  care  and  maintenance  of  the  poor. 
They  are  to  levy  a  shilling  forfeiture  on  all  such  as 
do  not  repair  to  church  on  Sundays  and  holidays, 
and  are  empowered  to  keep  all  persons  orderly 
while  there ;  to  which  end  it  hath  been  held  that 
a  churchwarden  may  justify  the  pulling  ofi^a  man's 
luit,  without  being  guilty  either  of  an  assault  or 
trespass.    There  are  also  a  multitude  of  other  petty 
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parochial  powers  committed  to  their  charge  by 
divers  acts  of  parliament. 

VIII.  Parish  clerks  and  sextons  are  also  regarded 
by  the  common  law,  as  persons  who  have  freeholds 
in  their  offices ;  and  therefore  though  they  may  be 
punished,  yet  they  cannot  be  deprived  by  ecclesias- 
tical censures.  He  is  generally  appointed  by  the 
incumbent,  but  by  custom  may  be  chosen  by  the 
inhabitants :  and  if  such  custom  appears,  the  court 
of  King's  Bench  will  grant  a  mandamus  to  the  arch^ 
deacon  to  swear  him,  in ;  for  the  establishment  of 
the  custom  turns  it  into  a  temporal  or  civil  right, 


CHAPTER  XII. 


OF  THB   CIVIL  STATB. 


Thb  lay  part  of  his  majesty's  subjects,  or  such  of 
the  people  as  are  not  comprehended  under  the  de- 
nomination of  clergy,  may  be  divided  into  three 
distinct  states,  the  civil,  the  military,  and  the 
maritime. 

The  civil  state  consists  of  the  nobility  and  the 
commonalty.  All  degrees  of  nobility  or  honour  are 
derived  from  the  king  as  their  fountain;  and  he 
may  institute  what  new  titles  he  pleases.  Hence 
it  is  that  ail  degrees  of  nobility  are  not  of  equal 
antiquity.  Those  now  in  use  are  dukes,  mar- 
quisses,  earls,  viscounts,  and  barons. 

1.  A  dukcy  though  he  be  with  us,  in  respect  of 
bis  title  of  nobility,  inferior  in  point  of  antiquity 
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to  many  Others,  yet  is  superior  to  all  of  them  in 

Tank;  his  being  the  first  title  of  dignity  after  the 

royal  family.     After  the  Norman  conquest,  which 

chaaged  the  military  polity  of  the  nation,  the  kings 

themselves  continuing  for  many  generations  dukes 

of  Normandy,  they  would  not  honour  any  subjects 

with  the  title  of  duke,  till  the  time  of  Edward  III. 

who,  claiming  to  be  king  of  France,  and  thereby 

losing  the  ducal  in  the  royal  dignity,  in  the  eleventh 

year  of  his  reign  created  his  son,  Edward  the  black 

prince,  duke  of  Cornwall :  and  many  of  the  royal 

family  especially,  were  afterwards  raised  to  the 

like  honour. 

2.  A  marquisSf  marchio,  is  the  next  degree  of 
nobility.  His  office  formerly  was,  (for  dignity  and 
duty  were  never  separated  by  our  ancestors)  to  guard 
the  frontiers  and  limits  of  the  kingdom. 

3.  An  earl  is  a  title  of  nobility  so  ancient,  that  its 
origin  cannot  clearly  be  traced  out.  In  writs,  and 
commissions,  and  other  formal  instruments,  the 
king,  when  he  mentions  any  peer  of  the  degree 
of  an  earl,  usually  stiles  him  "  trusty  and  wel^ 
beloved  cousin." 

4.  The  name  of  vice-comes  or  viscount  was  after- 
wards made  use  of  as  an  arbitrary  title  of  honour, 
without  any  shadow  of  office  pertaining  to  it.  by 
Henry  VL 

5.  A  baron's  is  the  most  general  and  universal 
title  of  nobility;  for  originally  every  one  of  the 
peers  of  superior  rank  had  also  a  barony  annexed  to 
liis  other  titles.  Richard  II.  afterwards  made  a 
baron  a  mere  title  of  honour^  by  conferring  it  on 
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divers  persons  by  his  letters  patent*  Peers  are 
now  created  either  by  writ,  or  by  patent :  for  those 
who  claim  by  prescription  must  suppose  either  a 
writ  or  patent  made  to  their  ancestors ;  though  by 
length  of  time  it  is  lost.  The  creation  by  writ,  or 
the  king'3  letter,  is  a  summons  to  attend  the  house 
of  peers,  by  the  stile  and  title  of  that  barony  which 
the  king  is  pleased  to  confer :  that  by  patent  is  a 
royal  grant  to  a  subject  of  any  dignity  or  degree  of 
peerage. 

The  principal  incidents  attending  the  nobility^ 
exclusive  of  their  capacity  as  members  of  parlia* 
'  ment,  and  as  hereditary  counsellors  of  the  crown, 
are,  that  in  criminal  cases  a  nobleman  shall  be 
tried  by  his  peers.  It  is  said,  that  this  does  not 
extend  to  bishops ;  who,  though  they  are  lords  of 
parliament,  and  sit  there  by  virti^  of  their  baro- 
nies which  they  hold  jure  ecclesiae,  yet  they  are 
not  ennobled  in  blood,  and  consequently  not  peers 
with  the  nobility.  Peeresses,  either  in  their  own 
right  or  by  marriage,  shall  be  tried  before  the 
same  judicature  as  peers  of  the  realm«  If  a 
woman,  noble  in  her  own  right,  marries  a  com- 
moner, she  still  remains  noble,  and  shall  be  tried 
by  her  peers :  but  if  she  be  only  noble  by  marriage, 
then  by  a  second  marriage  with  a  commoner,  she 
loses  her  dignity ;  for  as  by  marriage  it  is  gained, 
by  marriage  it  is  also  lost.  Yet  if  a  duchess  dow* 
ager  marries  a  baron,  she  continues  a  duchess  still ; 
for  all  the  nobility  are  pareSy  and  therefore  it  is  no 
degradation.  A  peer,  or  peeress  (either  in  her  own 
right  or  by  marriage)  cannot  be  arrested  in  civil 
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^ases  I  and  they  have  also  many  pecaliar  pririleges 
annexed  to  their  peerage  in  the  course  of  judicial 
proceedings;  A  peer,  sitting  in  judgment,  gives 
not  his  verdict  upon  oath,  like  an  ordinary  juryman, 
bot  upon  his  honour:  he  answers  also  to  bills  in 
chancery  upon  his  honour,  and  not  upon  his  oath ; 
bat,  when  he  is  examined  ds  a  witness  either  in 
civil  or  criminal  cases,  he  must  be  sworn :  for  the 
respect  which  the  law  shews  to  the  honour  of  a 
peer,  does  not  extend  so  far  as  to  overturn  a 
settled  maxim,  that  in  judicio  non  creditur  nisi 
juratis.  The  honour  of  peers  is  however  so  highly 
tendered  by  the  law,  that  it  is  much  more  penal  to 
spread  false  reports  of  them,  and  certain  other 
great  officers  of  the  realm,  than  of  other  ment 
scandal  against  them  being  called  by  the  peculiar 
name  of  scandalum  magnatunif  and  subjected  to 
peculiar  ponishment  by  divers  ancient  statute!;. 

The  commonalty,  like  the  nobility,  are  divided 
ioto  several  degrees. 

The  first  name  of  dignity  after  the  nobility,  is 
a  knight  of  the  order  of  St.  George,  or  of  the 
garter;  first  instituted  by  Edward  III.  J.D.  1344. 
Next  (bat  not  till  after  certain  official  dignities,  ast 
privy  counsellors,  the  chancellors  of  the  exche- 
quer and  dut<ihy  of  Lancaster,  the  chief  justice  of 
the  king's  bench,  the  master  of  the  rolls,  and  the 
other  English  judges)  follows  a  knight  banneret  j 
who,  in  order  to  intitle  himself  to  this  rank,  he 
must  have  been  created  [by  the  king  in  person,  in 
the  field,  tinder  the  royal  banners,  in  time  of  open 
war»    Else  he  ranks  after  baronets ;  who  are  the 
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next  order :  which  title  is  a  dignity  of  inheritanee, 
created  by  letters  patent,  and  usually  descendible 
to  the  issue  male.  It  was  first  instituted  by  king 
James  the  First,  J.D.  1611,  in  order  to  raise  a 
competent  sum  for  the  reduction  of  the  province 
of  Ulster  in  Ireland ;  for  which  reason  all  baronets 
have  the  arms  of  Ulater  superadded  to  their  family 
coat.  Next  follow  knights  of  the  bath;  an  order 
instituted  by  king  Henry  IV.  and  revived  by  king 
George  the  First.  They  are  so  called  from  the 
ceremony  of  bathing,  the  night  before  their 
creation^ 

These  are  all  the  names  of  dignity  in  this  king- 
dom, esquires  and  gentlemen  being  only  names  of 
worship.  But  before  these  last  the  heralds  rank 
all  colonels,  Serjeants  at  law,  and  doctors  in  the 
three  learned  professions. 

Esquires  and  gentlemen  are  confounded  toge* 
ther  by  sir  Edward  Coke,  who  observes,  that  every 
esquire  is  a  gentleman,  and  a  gentleman  is  defined 
to  be  one  qui  arma  gent,  who  bears  coat  armour^ 
the  grant  of  which  adds  gentility  to  a  man's  family;^ 
It  is  indeed  a  matter  somewhat  unsettled,  what 
constitutes  the  distinction,  or  what  is  a  real  esquire: 
for  it  is  not  an  estate,  however  large,  that  confers 
this  rank  upon  its  owner.  Camden,  who  was  him- 
self a  herald,  distinguishes  them  the  more  accu- 
rately; and  he  reckons  up  four  sorts  of  them:  1. 
The  eldest  sons  of  knights,  and  their  eldest  sons, 
in  perpetual  succession.  2.  The  eldest  sons  of 
youngest  sons  of  peers,  and  their  eldest  sons,  in 
like  perpetual  succession:  both  which  species  of 
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esquires  sir  Henry  Spelman  entitles  armigeri  tia- 

taUHL    3.  Esquires  created  by  the  king's  letters 

pateDty  or  other  investiture ;  and  their  eldest  sods. 

4.  Esquires  by  virtue  of  their  offices ;  as  justices 

of  the  peace,  and  others  who  bear  any  office,  of 

trust  under  the  crown.     To  these  may  be  added 

the  esquires  of  knights  of  the  bath,  each  of  whom 

constitutes  three  at  his  installation :  and  all  foreign. 

Day,  Irish  peers ;  for  not  only  these,  but  the  eldest 

SODS  of  peers  of  Great  Britain,  though  frequently 

titular  lords,  are  only  esquires   in  the  law,  and 

must  so  be  named  in  all  legal  proceedings.     A 

yeoman  is  he  that  hath  free  land  of  forty  shillings 

by  the  year ;  who  is  thereby  qualified  to  serye  on 

juries,  vote  for  knights  of  the  shire,  and  do  any 

other  act,  where  the  law  requires  one  that  is  probus 

et  regalis  homo. 

The  rest  of  the  commonalty  are  tradesmenf  arti^ 
JicerSy  and  labourers;  who  (as  well  as  all  others) 
must  be  stiled  by  the  name  and  addition  of  their 
estate,  degree,  or  mystery,  in  all  actions  and  other 
legal  proceedings. 


CHAPTER  XIII. 

OF  THB   MILITARY  AND   MARITEMB  STATES. 

The  military  state  includes  the  whole  of  the  sol- 
diery }  or,  such  persons  as  are  peculiarly  appointed 
among  the  rest  of  the  people,  for  the  safeguard 
aad  defence  of  the  realm. 

«2 
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In  a  land  of  liberty  it  is  extremely  daagerous  to 
make  a  distinct  order  of  the  profession  of  anns«  In 
absolute  monarchies  this  is  necessary  for  the  safety 
of  the  prince,  and  arises  from  the  main  principle 
of  their  constitution,  which  is  that  of  governing  by 
fear :  but  in  free  states  the  profession  of  a  soldier, 
taken  singly  and  merely  as  a  profession,  is  justly 
an  object  of  jealousy.  In  these  no  roan  should 
take  up  arms,  but  with  a  view  to  defend  his  coun- 
try and  its  laws :  he  puts  not  off  the  citizen  when 
he  enters  the  camp ;  but  it  is  because  he  is  a  citi- 
zen, and  would  wish  to  continue  so,  that  he  makes 
himself  for  a  while  a  soldier.  The  laws  therefore 
and  constitution  of  these  kingdoms  know  no  such 
state  as  that  of  a  perpetual  standing  soldier,  bred 
up  to  no  other  profession  than  that  of  war :  and  it 
was  not  till  the  reign  of  Henry  VII.  that  the  kings 
of  England  had  so  much  as  a  guard  about  their 
persons. 

It  seems  universally  agreed  by  all  historians, 
that  king  Alfred  first  settled  a  national  militia  in 
this  kingdom,  and  by  his  prudent  discipline  made 
all  the  subjects  of  his  dominion  soldiers :  but  we 
are  unfortunately  left  in  the  dark  as  to  the  particu- 
lars of  this  his  so  celebrated  regulation. 

Upon  the  Norman  conquest  the  feudal  law  was 
introduced  here  in  all  its  rigour,  the  whole  of  which 
is  built  on  a  military  plan:  all  the  lands  in  the 
kingdom  were  divided  into  what  were  called 
knight's  fees,  in  number  above  sixty  thousand; 
And  for  every  knight's  fee  a  knight  or  soldier^  nuks, 
was  bound  to  attend  the  king  in  his  wars,  for  forty 
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^ys  in  a  year ;  in  which  space  of  time,  before  war 
was  reduced  to  a  science,  the  campaign  was  gene-> 
niiy  fioished^  and  a  kingdom  either  Conquered  or 
victorious.  This  personal  service  in  process  of 
time  degenerated  into  pecuniary  commutations  or 
aids,  and  at  last  the  military  part  of  the  feudal 
system  was  abolished  at  the  restoration,  by  statute 
12Car.  11.  c.  24. 

Every  man  was  obliged,  according  to  his  estate 
and  degree,  to  provide  a  determinate  quantity  of 
sueh  arms  as  were  then  in  use,  in  order  to  keep  the 
peace.  About  the  reign  of  king  Henry  the  Eighth^ 
and  his  children,  lord  lieutenants  began  to  be  in- 
troduced, as  standing  representatives  of  the  crown, 
to  keep  the  counties  in  military  order. 

Soon  after  the  restoration  of  king  Charles  the 
Second,  when  the  military  tenures  were  abolished^ 
it  was  thought  proper  to  ascertain  the  power  of  the 
militia,  to  recognize  the  sole  right  of  the  crown  to 
govern  and  command  them,  and  to  put  the  whole 
into  a  more  regular  method  of  military  subordina'^ 
tion:  and  the  order,  in  which  the  militia  now 
stands  by  law,  is  principally  built  upon  the  statutes 
which  were  then  enacted ;  the  general  scheme  of 
which  is  to  discipline  a  certain  number  of  the  inha-* 
bitants  of  every  county,  chosen  by  lot  for  three 
years,  and  officered  by  the  lord  lieutenant,  the  de-> 
puty  lieutenants,  and  other  principal  landholders, 
under  a  commission  from  the  crown.  They  are 
not  compellable  to  march  out  .of  their  countiesi 
unless  in  case  of  invasion  or  actual  rel^ellion^  nor 
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in  any  case  compellable  to  march  out  of  the  king- 
dom. 

When  the  nation  was  engaged  in  war,  more 
veteran  troops  and  more  regular  discipline  were 
esteemed  to  be  necessaiy,  than  could  be  expected 
from  a  mere  militia. 

It  has  also  for  many  years  past  been  annually 
judged  necessary  by  our  legislature,  for  the  safety 
of  the  kingdom,  the  defence  of  the  possessions  of 
the  crown  of  Great  Britain,  and  the  preservation 
of  the  balance  of  power  in  Europe,  to  maintain 
even  in  time  of  peace  a  standing  body  of  troops, 
under  the  command  of  the  crown  ;  who  are  how- 
ever ipso  facto  disbanded  at  the  expiration  of  every 
year,  unless  continued  by  parliament. 

To  keep  this  body  of  troops  in  order,  an  annual 
act  of  parliament  likewise  passes^  /'  to  punish  mu- 
tiny and  desertion,  and  for  the  better  payment  of 
the  army  and  their  quarters."    This  regulates  the 
manner  in  which  they  are  to  be  dispersed  among 
the  several  innkeepers  and  victuallers  throughout 
the  kingdom;  and  establishes  a  law  martial  for 
their  government.     By  this,  among  other  things, 
it  is  enacted,  that  if  any  officer  or  soldier  shall  ex- 
cite, or  join  any  mutiny,  or,  knowing  of  it,  shall 
not  give  notice  to  the  commanding  officer :  or  shall 
desert,  or  list  in  any  other  regiment,  or  sleep  upon 
his  post,  or  leave  it  before  he  is  relieved,  or  hold 
correspondence  with  a  rebel  or  enemy,  or  strike  or 
use  violence  to  his  superior  officer,  or  shall  disobtey 
his  lawful  commands  3  such  offender  shall  su£kr 
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«ich  ponishineot  as  a  court  martial  shall  iDflict, 
though  it  extend  to  death  itself. 

This  discretionary  power  of  the  court-martial  is 
indeed  to  be  guided  by  the  directions  of  the  crown ; 
which,  with  regard  to  military  offences,  has  almost 
ao  absolute  legislative  power.  ^^  His  majesty,  (says 
the  act,)  may  form  articles  of  war,  and  constitute 
courts  martial,  with  power  to  try  any  crime  by 
sach  articles,  and  inflict  such  penalties  as  the  arti- 
cles direct."  A  vast  and  most  important  trust! 
an  unlimited  power  to  create  crimes,  and  annex  to 
them  any  punishments,  not  extending  to  life  or 
limb !  These  are  indeed  forbidden  to  be  inflicted, 
except  for  crimes  declared  to  be  so  punishable  by 
this  act ;  which  crimes  we  have  just  enumerated, 
and,  among  which,  we  may  observe  that  any  dis- 
obedience to  lawful  commands  is  one.  Perhaps  in 
some  future  revision  of  this  act,  which  is  in  many 
respects  hastily  penned,  it  may  be  thought  worthy 
the  wisdom  of  parliament  to  ascertain  the  limits  of 
military  subjection,  and  to  enact  express  articles 
of  war  for  the  government  of  the  army,  as  is  done 
for  the  government  of  the  navy :  especially  as,  by 
our  present  constitution,  the  nobility  and  gentry  of 
the  kingdom,  who  serve  their  country,  as  militia 
officers,  are  annually  subjected  to  the  same  arbi- 
trary rule,  during  their  time  of  exercise. 

But  as  soldiers,  by  this  annual  act,  are  thus  put 
iQ  a  worse  condition  than  any  other  subjects,  so, 
by  the  humanity  of  our  standing  laws,  they  are  in 
some  cases  put  in  a  much  better.  By  statute 
43  Eliz.  c.  3.  a  weekly  allowance  is  to  be  raised  in 
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fsYery  county  for  the  relief  of  soldiers  that  are  sick, 
hurt,  and  maimed ;  not  forgetting  the  royal  hos- 
pital at  Chelsea  for  such  as  are  worn  out  in  their 
duty.  Officers  and  soldiers,  that  have  heen  in  the 
king's  service,  are  by  several  statutes,  enacted  at 
the  close  of  several  wars,  at  liberty  to  use  any 
trade  or  occupation  they  are  fit  for,  in  any  town  in 
the  kingdom  (except  the  two  universities)  notwith- 
standing any  statute,  custom,  or  charter  to  the 
contrary. 

The  maritime  state  is  nearly  related  to  the  for- 
mer; though  much  more  agreeable  to  the  prin- 
ciples of  our  free  constitution.     The  royal  navy  of 
England  hath  ever  been  its  greatest  defence  and 
ornament ;  it  is  its  ancient  aod  natural  strength ; 
the  floating  bulwark  of  the  island ;  an  army,  from 
which,  however  strong  and  powerful,  no  danger 
can  ever  be  apprehended  to  liberty :  and  accord- 
ingly it  has  been  assiduously  cultivated,  even  from 
the  earliest  ages.    To  so  much  perfection  was  our 
naval  reputation  arrived  in  the  twelfth  century, 
that  the  code  of  maritime  laws,  which  are  called 
the  laws  of  Oleron,  and  are  received  by  all  nations 
in  Europe  as  the  ground  and  substruction  of  all 
their  marine  constitutions,  was  confessedly  com- 
piled by  our  king  Richard  the  First,  at  the  isle  of 
Oleron  on  the  coast  of  France,  then  part  of  the 
possessions  of  the  crown  of  England. 

Many  laws  have  been  made  for  the  supply  of  the 
Toyal  navy  with  seamen  ;  for  their  regulKtion  when 
on  board ;  and  to  confer  privileges  and  rewards  on 
them  during  and  after  their  service. 
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I.  First,  for  their  supply.  The  power  of  im^r 
pressing  seafaring  men  for  the  sea  service  by  the 
Uog^s  commission,  has  been  a  matter  of  some  di8«* 
pute,  and  submitted  to  with  great  reluctance. 

But,  besides  this  method  of  impressing,  there 
are  other  ways  that  tend  to  the  increase  of  seamen, 
and  manning  the  royal  navy.  Parishes  may  bind 
oat  poor  boys  apprentices  to  masters  of  merchant- 
men, who  shall  be  protected  from  impressing  for 
the  first  three  years;  and  if  they  are  impressed 
afterwards,  the  masters  shall  be  allowed  their 
wages:  great  advantages  in  point  of  wages  are 
given  to  volunteer  seamen,  in  order  to  induce  them 
to  enter  into  his  majesty's  service  :  and  every  fo- 
reign seaman,  who  during  a  war  shall  serve  two 
years  in  any  man  of  war,  merchantman,  or  priva- 
teer, is  naturalized  ipso  facto. 

2.  Tlie  method  of  ordering  seamen  in  the  royal 
fleet,  and  keeping  up  a  regular  discipline  there,  is 
directed  by  certain  express  rules,  articles,  and 
orders,  enacted  by  the  authority  of  parliament  soon 
after  the  restoration.  In  these  articles  of  the  navy 
almost  every  possible  offence  is  set  down,  and  the 
punishment  thereof  annexed  :  in  which  respect  the 
seamen  have  much  the  advantage  over  their  bre- 
thren in  the  land  service ;  whose  articles  of  war  are 
not  enacted  by  parliament,  but  framed  from  time 
to  time  at  the  pleasure  of  the  crown. 

3.  With  regard  to  the  privileges  conferred  on 
sailors,  they  are  pretty  much  the  same  with  those 
conferred  on  soldiers  :  with  regard  to  relief,  when 
maimed,  or  wounded,  or  superannuated,  either  by 
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county  rates,  or  the  royal  hospital  at  Greenwich  ; 
with  regard  also  to  the  exercise  of  trades,  and  the 
power  of  making  nuncupative  testaments ;  and, 
farther,  no  seaman  aboard  his  majesty's  ships  can 
be  arrested  for  any  debt,  unless  the  same  be  sworn 
to  amount  to  at  least  twenty  pounds ;  though,  by 
the  annual  mutiny  acts,  a  soldier  may  be  arrested 
for  a  debt  which  extends  to  half  that  value,  but 
not  to  a  less  amount. 


CHAPTER  XIV. 

OP   MASTER    AND    SERVANT. 

Having  thus  commented  on  the  rights  and  duties 
of  persons,  as  standing  in  tlie  public  relations  of 
magistrates  and  people,  the  method  I  have  marked 
out  now  leads  me  to  consider  their  rights  and  duties 
in  private  oeconomical  relations. 

The  three  great  relations  in  private  life  are, 
1.  That  of  master  ojid  servant.  2.  That  of  hus- 
band afid  wife.  3.  That  oi parent  and  childy  main- 
tained, and  educated.  4.  That  of  gimrdian  and 
ward,  which  is  a  kind  of  artificial  parentage,  in 
order  to  supply  the  deficiency,  whenever  it  hap- 
pens, of  the  natural.  Of  all  these  relations  in 
their  order. 

In  discussing  the  relation  of  master  and  servant, 
I  shall  first  consider  the  several  sorts  of  servants, 
and  how  tins  relation  is  created  and  destroyed : 
secondly,  the  effect  of  this  relation  with  regard  to 
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the  parties  themselves :  and,  lastly^  its  effect  with 

regard  to  other  persons.. 
i.  The  first  sort  of  servants,  therefore,  acknow* 

iedged  by  the  laws  of  England,  are  menial  servcmts; 

so  called  from  being  intra  nuBniaf  or  domestics. 

The  contract  between  them  and  their  masters 
arises  upon  the  hiring.  If  the  hiring  be  general 
without  any  particular  time  limited,  the  law  con- 
strues it  to  be  a  hiring  for  a  year ;  upon  a  principle 
of  natural  equity,  that  the  servant  shall  serve,  and 
the  master  maintain  him,  throughout  all  the  revo- 
lutioos  of  the  respective  seasons;  as  well  when 
there  is  work  to  be  done,  and  when  there  is  not : 
but  the  contract  may  be  made  for  any  larger  or 
smaller  term. 

2.  Another  species  of  servants  are  called  appren^ 
tices  (from  apprendre,  to  learn)  and  are  usually 
bound  for  a  term  of  years,  by  deed  indented,  or 
indentures  to  serve  their  masters,  and  be  main- 
tained and  instructed  by  them.  This  is  usually 
done  to  persons  of  trade,  in  order  to  learn  their 
Aft  and  mystery ;  but  it  may  be  done  to  husband- 
men, nay  to  gentlemen,  and  others.  And  children 
of  poor  persons  may  be  apprenticed  out  by  the 
overseers,  with  consent  of  two  justices,  till  twenty- 
one  years  of  age,  to  such  persons  as  are  thought 
fitting ;  who  are  also  compellable  to  take  them. 
Apprentices  to  trades  may  be  discharged  on  rea- 
sonable cause,  either  at  the  request  of  themselves 
or  masters,  at  the  quarter  sessions,  or  by  one 
justice  with  appeal  to  the  sessions  ;  who  may,  by 
the  equity  of  the  statute,  if  they  think  it  reasonable, 
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direct  restitution  of  a  rateable  share  of  the  money 
given  with  the  apprentice :  and  parish-apprentices 
may  be  discharged  in  the  same  manner^  by  two 
justices. 

3.  A  third  species  of  servants  are  labourers^  who 
are  only  hired  by  the  day  or  the  week,  and  do  not 
live  intra  fMBma,  as  part  of  the  family ;  concerning 
whom  the  statutes  before  cited  have  made  veiy 
good  regulations;  I.  Directing  that  all  persons 
who  have  no  visible  effects  may  be  compelled  to 
'work.  2.  Defining  how  long  they  must  continue 
at  work  in  summer  and  in  winter.  S.  Punishing 
such  as  leave  or  desert  their  work.  4.  Empower- 
ing the  justices  at  sessions,  or  the  sheriff  of  the 
county,  to  settle  their  wages  :  and  5.  Inflicting 
penalties  on  such  as  either  give,  or  exacts  more 
wages  than  are  so  settled. 

'  4.  There  is  yet  a  fourth  species  of  servants,  if 
they  may  be  so  called,  being  rather  in  a  superior, 
a  ministerial,  capacity ;  such  as  stewards,  factors, 
and  bailiffs ;  whom  the  law  considers  as  servants 

pro  tempore.  

II.  The  manner  in  which  this  relation,  of  service, 
affects  either  the  master  or  servant.  And,  first,  by 
hiring  and  service  for  a  year,  or  apprenticeship 
under  indentures,  a  person  gains  a  settlement  in 
that  parish  wherein  he  has  served  forty  days.  In 
the  next  place,  persons  serving  seven  years  as 
apprentices  to  any  trade,  have  an  exclusive  right 
to  exercise  that  trade  in  any  part  of  Englahd. 

A  master  may,  by  law,  correct  his  apprentice  for 
negligence  or  other  misbehaviour,  so  it  be  dene 
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with  moderation :  though  if  the  master  or  master's 
wife  beats  any  other  servant  of  foil  age^  it  is  good 
cause  of  departure.  But  if  any  servant^  workman^ 
or  labourer  assaults  his  master  or  dame^  he  shall 
suffer  one  year's  imprisonmcntf  and  other  open 
cwporal  punishment,  not  extending  to  life  or 
limb. 

By  service  all  servants  and  labourers,  except 
apprentices^  become  entitled  to  wages :  according 
to  their  agreement,  if  menial  servants ;  or  accord- 
ing to  the  appointment  of  the  sheriff  or  sessions,  if 
labourers  or  servants  in  husbandry. 

III.  Let  us,  lastly,  see  how  strangers  may  be 
affected  by  this  relation  of  master  and  servant ;  or 
how  a  master  may  behave  towards  others  on  behalf 
of  his  servant ;  and  what  a  servant  may  do  on  behalf 
of  his  master. 

And,  first,  the  master  may  maintain,  that  is, 
abet  and  assist  his  servant  in  any  action  at  law 
against  a  stranger :  whereas,  in  general,  it  is  an 
ofience  against  public  justice  to  encourage  suits 
and  animosities,  by  helping  to  bear  the  expence  of 
them,  and  is  called  in  law  maintenance.  A  master 
also  may  bring  an  action  against  any  man  for  beat- 
ing or  maiming  his  servant ;  but  in  such  case  he 
must  assign,  as  a  special  reason  for  so  doing,  his 
own  damage  by  the  loss  of  his  service ;  and  this 
loss  must  be  proved  upon  the  trial.  A  master  like- 
wise may  justify  an  assault  in  defence  of  his  ser- 
vant, and  a  servant  in  defence  of  bis  master ;  the 
master,  because  he  has  an  interest  in  his.  servant. 
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because  it  is  part  of  his  duty,  for  which  he  receivey 
his  wages,  to  stand  hj  and  defend  his  master. 

As  for  those  things  which  a  servant  may  do  on 
behalf  of  his  master,  they  seem  all  to  proceed  upon 
this  principle,  that  the  master  is  answerable  for 
the  act  of  his  servant,  if  done  by  his  command, 
either  expressly  given  or  implied ;  nam  qui  facit 
per  dHumyfcuit  per  se.    Therefore,  if  the  servant 
commit  any  trespass  by  the  command  or  encourage- 
ment of  his  master,  the  master  shall  be  guilty  of 
it :  though  the  servant  is  not  thereby  excused,  for 
he  is  only  to  obey  his  master  in  matters  that  are 
honest  and  lawful.     If  an  innkeeper's  servant  rob 
his  guests,  the  master  is  bound  to  restitution :  as 
there  is  a  confidence  reposed  in  him,  that  he  will 
take  care  to  provide  honest  servants,  his  negligence 
is  a  kind  of  implied  consent  to  the  robbery ;  namy 
qui  non  prohibet,  cum  prohibere  possity  jubet.     So 
likewise  if  the  drawer  at  a  tavern  sells  a  man  bad 
wine,  whereby  his  health  is  injured,  he  may  bring 
an  action  against   the  master:  for  although  the 
master  did  not  expressly  order  the  servant  to  sell  it 
to  that  person  in  particular,  yet  his  permitting  him 
to  draw  and  sell  it  at  all,  is,  impliedly,  a  general 
command. 

In  the  same  manner,  whatever  a  servant  is  per* 
mitted  to  do  in  the  usual  course  of  his  business,  is 
equivalent  to  a  general  command.  If  I  pay  money 
to  a  banker's  servant,  the  banker  is  answerable  for 
it :  but  if  I  pay  it  to  a  clergyman's  or  physician's 
servant,  whose  usual  business  it  is  not  to  receive 
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money  for  his  master,  and  he  embezzles  it,  I  must 
pay  it   over  again.       If  a  steward    lets  a  lease 
of  a  farm,  without  the  owner's  knowledge,  the 
owner  must  stand  to  the  bargain :  for  this  is  the 
steward's  business.     A  wife,  a  friend,  a  relation^ 
that  transacts  business  for  a  man,  are  quoad  hoc 
his  servants ;  and  the  principal  must  answer  for 
their  conduct :  for  the  law  implies,  that  they  act 
under  a  general  command;  and  without  such  a 
doctrine  as   this   no  mutual  intercourse   between 
man  and  man  could  subsist  with  any  tolerable  con- 
venience.    If  I  usually  deal  with  a  tradesman  by 
myself,  or  constantly  pay  him  ready  money,  I  am 
not  answerable  for  what   my  servant  takes  upon 
trust ;  for  here  is  no  implied  order  to  the  trades- 
man to  trust  my  servant :  but  if  I  usually  send  him 
upon  trust,  or  sometimes  on  trust  and  sometimes 
with  ready  money,  I  am  answerable  for  all  that  he 
takes  up ;  for  the  tradesman  cannot  possibly  distin- 
guish when  he  comes  by  my  orders,  and  when 
upon  his  own  authority. 

If  a  servant,  lastly,  by  his  negligence,  does  any 
damage  to  a  stranger^  the  master  shall  answer  for 
his  neglect :  if  a  smith's  servant  lame  a  horse  while 
he  is  shoeing  him,  an  action  lies  against  the  mas- 
ter, and  not  against  the  servant.  But  in  these 
cases  the  damage  must  be  done  while  he  is  actu-^ 
ally  employed  in  the  master's  service;  otherwise 
the  servant  shsill  answer  for  his  own  misbehaviour. 
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CHAPTER  XV. 

OF   HUSBAND   AND   WIFE. 

The  second  private  relation  of  persons  is  tliat  of 
marriage,  which  includes  the  reciprocal  rights  ai^d 
duties  of  husband  and  wife ;  or  as  most  of  oar 
elder  law  books  call  them,  of  baron  nnd  feme  ;  in  the 
consideration  of  which  I  shall  in  the  first  place  in- 
quire^ how  marriages  may  be  contracted  or  made; 
shall  next  point  out  the  manner  in  which  they  may 
be  dissolved;  and  shall^  lastly,  take  a  view  of  the 
legal  effects  and  consequence  of  marriage. 

I.  Our  law  considers  marriage  in  no  other  light 
than  as  a  civil  contract.  And  taking  it  in  this  civil 
light,  the  law  treats  it  as  it  does  all  other  contracts: 
allowing  it  to  be  good  and  valid  in  all  cases,  where 
the  parties  at  the  time  of  making  it  were,  in  the 
first  place,  loilUng  to  contract ;  secondly,  able  to 
contract ;  and,  lastly,  actually  did  contract,  in  the 
proper  forms  and  solemnities  required  by  law. 

In  general,  all.  persons  are  able  to  contract 
themselves  in  marriage,  unless  they  labour  under 
some  particular  disabilities,  and  incapacities. 
What  those  are,  it  will  be  here  our  business  to 
inquire. 

Now  these  disabilities  are  of  two  sorts :  first, 
such  as  are  canonical,  and  therefore  sufficient  by  the 
ecclesiastical  laws  to  avoid  the  marriage  in  the 
spiritual  court  3  but  these  in  our  law  only  make  the 
marriage  voidable,  and  not  ipsa  facto  void,  until 
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sentence  of  nullity  be  obtained.    Of  this  nature 
are  pre-contract  j    consanguinity,   or  relation  by 
biood;  and  affinity^  or  relation  by  marriage;  and 
some  particular  corporal  infirmities.      But  such 
towages  not   being  void  ab  imiiOf  but  voidable 
only  by  sentence  of  separation,  they  are  esteemed 
valid  to  all  civil  purposes,  unless  such  separation 
is  actually  made  during  the  life  of  the  parties. 
For,  after  the  death  of  either  of  them,  the  courts 
of  common  law  will  not  suffer  the  spiritual  courts 
to  declare  su^h  marriages  to  have  been  void ;  be- 
cause such  declaration  cannot  now  tend  to  the  re- 
formation of  the  parties. 

The  other  sort  of  disabilities  are  those  which  ase 
created,  or  at  least  enforced  by  the  municipal 
laws.  The  civil  disabilities  make  the  contract  void 
oh  mHo,  and  not  merely  voidable. 

1.  The  first  of  these  legal  disabilities  is  a  prior 
marriage,  or  having  another  husband  or  wife  living : 
in  which  case,  besides  the  penalties  consequent 
upon  it  as  a  felony,  the  second  marriage  is  to  all 
intents  and  purposes  void. 

2.  The  next  legal  disability  is  want  of  age. 
This  is  sufficient  to  avoid  all  other  contracts,  on 
account  of  the  imbecility  of  judgment  in  the  parties 
contracting ;  a  fortiori  therefore  it  ought  to  avoid 
this,  the  most  important  contract  of  any. 

3.  Another  incapacity  arises  from  want  of  consent 
of  parents  or  guardians.  By  several  statutes,  pe- 
nalties of  i.  100.  are  laid  on  every  clergyman  who 
marries  a  couple  either  without  publication  of  banns 
(which  may  give  notice  to  parents  or  guardians)  or 
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without  a  licence,  to  obtain  which  the  consent  of 
parents  or  guardians  must  be  sworn  to.  And  by 
statute  26  Geo.  II.  c.  33.  it  is  enacted^  that  all 
marriages  celebrated  by  licence  (for  banns  suppose 
notice)  where  either  of  the  parties  is  under  twenty- 
one,  (not  being  a  widow  or  widower,  who  are  sup- 
posed emancipated)  without  the  consent  of  the 
iather,  or,  if  he  be  not  living,  of  the  mother  or 
guardian,  shall  be  absolutely  void. 

A  fourth  incapacity  is  want  of  reason :  without  a 
competent  share  of  which,  as  no  other,  so  neither 
can  the  matrimonial  contract,  be  valid.  And  the 
statute  15  Geo.  II.  c.  30.  has  provided,  that  the 
marriage  of  lunatics  and  persons  under  phrenzies 
(if  found  lunatics  under  a  commission,  or  com- 
mitted to  the  care  of  trustees  by  any  act  of  parlia- 
ment) before  they  are  declared  of  sound  mind  by 
the  lord  chancellor  or  the  majority  of  such  trustees, 
shall  be  totally  void. 

Lastly,  the  parties  must  not  only  be  willing  and 
able  to  contract,  but  actually  must  contract  them- 
selves in  due  form  of  law,  to  make  it  a  good  civil 
marriage.  Neither  is  any  marriage  at  present 
valid,  that  is  not  celebrated  in  some  parish  church 
or  public  chapel,  unless  by  dispensation  from  the 
archbishop  of  Canterbury.  It  must  also  be  pre- 
ceded by  publication  of  banns,  or  by  licence  from 
the  spiritual  judge.  It  is  held  to  be  also  essential 
to  a  marriage,  that  it  be  performed  by  a  person  in 
orders. 

As  the  law  now  stands,  therefore,  we  may  upon 
the  whole  collect,  that  no  marriage  by  the  temporal 
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law  is  ipso  facto  void,  that  is  celebrated  by  a  person 

in  orders, — in  a  parish  church  or  public  chapel^  or 

ebewliere,  by  special  dispensation, — in  pursuance 

ofbanns  or  a  licence, — between  single  persons,— 

consenting, — of  sound  mind,— and  of  the  age  of 

twenty-one  years.     And  no  marriage  is  voidable  hy 

tie  ecclesiastical  law,  after  the  death  of  either  of 

the  parties ;  nor  during  their  lives,  unless  for  the 

canonical  impediments  of  pre-contract,  (if  that  in- 

^d  still  exists) ;  of  consanguinity ;  and  of  affinity, 

or  corporeal  imbecility,  subsisting  previous  to  the 

marriage. 

U.  I  am  next  to  consider  the  manner  in  which 
marriages  may  be  dissolved ;  and  this  is  either  by 
<leath,  or  divorce.  There  are  two  kinds  of  divorce, 
the  one  total,  the  other  partial;  the  one  a  vinculo 
f^rimmii,  the  other  merely  a  mensa  et  ihoro. 
^e  total  divorce,  a  vinculo  ma^morAiy  must  be 
for  some  of  the  canonical  causes  of  impediment 
before-mentioned;  the  marriage  is  declared  null^ 
^  having  been  absolutely  unlawful  ah  initio. 

Divorce  a  mensa  et  thoro  is  when  the  marriage  is 
JQst  and  lawful  db  initio^  and  therefore  the  law  is 
tender  of  dissolving  it ;  but,  for  some  supervenient 
cause,  it  becomes  improper  or  impossible  for  the 
parties  to  live  together:  as  in  the  case  of  into- 
lerable ill  temper,  &c-  in  either  of  the  parties. 

In  case  of  divorce,  a  mensa  et  thoro^  the  law 
allows  alimony  to  the  wife :  which  is  that  allow- 
ance, which  is  made  to  a  woman  for  her  support 
out  of  the  hnsband's  estate  y  being  settled  at  the 
discretion  of  the  ecclesiastical  judge,  on  consider 
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ration,  of  all  the  cirounastances  in  the  case.  It  is 
generally  proportioned  to  the  rank  and  qaaltty  of 
the  parties.  But  in  case  of  elopement,  the  law 
allows  her  no  alimony. 

III.  Having  thus  shewn  how  marriages  may  be 
made,  or  dissolved,  I  come  now,  lastly,  to  speak 
of  the  legal  consequences  of  such  making,  or 
idlissolution. 

By  marriage,  the'hushand  and  wife  are  one  per- 
son in  law ;  that  is,  the  very  being  or  legal  exist- 
ence of  the  woman  is  suspended  during  the  mar- 
riage, or  at  least  is  incorporated  and  consolidated 
into  that  of  the  husband.    For  this  reasdn, .  a  man 
cannot  grant  any  thing  to  his  wife,  or  eater  into 
covenant  with  her:  for  the  grant  would  be  to  sup- 
pose her  separate  existence;  and  to  covenant  with 
her,  would  be  only  to  covenant  with  himself;  and 
therefore  it  is  also  generally  true,  that  all  compacts 
made  between  husband  and  wife,  when  single,  are 
voided   by  the  intermarriage.    A  woman  indeed 
may  be  attorney  for  her  husband  ;  for  that  implies 
no  separation  from,  but  is  rather  a  representation 
of,  her  lord.     And  a  husband  may  also  bequeath 
my  thing  to  his*  wife  by  will ;  for  that  cannot  take 
effect  till  the  coverture  is  determined  by  his  death. 
The  husband  is  bound  to  provide  his  wife  with 
necessaries  by   law,  as  much  as  himself;  and  if 
she  contracts*  debts  for  them,  he  is  obliged  to  pay 
them  ;  hut,  for  any  thing  besides  necessaries,  he  is 
not  chargeable.     Also  if  a  wife  elopes,  the  husband 
is  notchargeable  even  for  necessaries ;  at  least  if 
the    person  who    furnishes  them,    is  sufficiently 
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apprized  of  her  elopement.  If  the  wife  be  indebted 
b^e  marriage,  the  husband-  is  bound  afterwards 
to  pay  the  debt ;  for  he  has  adopted  her  and  her 
Cffcamstances  together.     If  the  wife  be  injured  in 
ber  person  or  her  property,  she  can  bring  no  action 
for  redress    without  her  husband's  concurrence, 
aod  iQ  his  name,  as  well  as  her  own:  neither  can 
she  be  sued^  without  making  the  husband  a  de* 
fendant.    There  is  indeed  one  case  where  the  wife 
shall  sue  and  be  sued  as  a  feme  sole,  viz,  where 
the  husband  has  abjured  the  realm,  or  is  banished : 
for  then  he  is  dead  in  law  ;  and,  the  husband  being 
tfaas  disabled  to  sue  for  or  defend  the  wife,  it 
would  be  most  unreasonable  if  she  had  no  remedy^ 
or  could  make  no  defence  at  all.    In  criminal  pro^ 
secutions,  it  is  true,  the  wife  may  be  indicted  and 
ponisbed  separately ;  for  the  union  is  ohlj  a  civil 
union.    But,  in  trials  of  any  sort,  they  are  not 
allowed  to  be  evidence  for,  or  against  each  other : 
partly    because    it  is  impossible  their  testimony 
should  be  indifferent;  but  principally  because  of 
the  union  of  person.    But,  where  the  oflRknce  is 
directly  against  the  person  of  the  wife^  (this  rule 
has  been  usually  dispensed  with :  and  therefore,  by 
statute  3  Hen.  VIL  c.  2.  in  case  a  woman  i  be  for- 
cibly  taken  away,  and  married,  she  may  be  a  wit- 
Q^s  against  such  her  husband,  in  order  to  conviet 
Urn  of  felony :  for  in  this  case  she  can  with  no 
propriety  be  reckoned  his  wife;  because  a  main 
ingredient,  her  consent,  was  wanting  to  the  con^^ 
tract:  and  also  there  is  i^nother  maxim  of  law,  that 
00  man  shall  take  advantage  of  his  own  wrong ; 


148  OF  THK   RIGHTS  OF  PERSONS. 

which  he  would  do,  if  by  forcibly  marrying  a  wo* 
man,  he  could  prevent  her  from  being  a  witness, 
who  is  perhaps  the  only  witness,  to  that  very  feet. 

In  the.ctmj  law  the  husband  and  the  wife  are 
considered  as  two  distinct  persons ;  and  may  have 
separate  estates,  contracts,  debts,  and  injuries  : 
and  therefore,  in  our  ecclesiastical  courts,  a  woman 
may  sue  and  be  sued  without  her  husband. 

But,  though  our  law  in  general  considers  man 
and  wife  as  one  person,  yet  there  are  some  instances 
in  which  she  is  separately  considered ;  as  inferior 
to  him,  and  acting  by  his  compulsion.  And  there* 
fore  all  deeds  executed,  and  acts  done,  by  her, 
during  her  coverture,  are  void ;  except  it  be  a  fine, 
or  the  like  matter  of  record,  in  which  case  she 
mast  be  solely  and  secretly  examined,  to  learn  if 
her  act  be  voluntary.  She  cannot  by  will  devise 
lands  to  her  husband^  unless  under  special  circum- 
stances ;  for  at  the  time  of  making  it  she  is  sup* 
posed  to  be  und^r  his  coercion.  And  in  some 
felonies,  and  other  inferior  crimes,  committed  by 
her,  through  constraint  of  her  husband,  the  law 
excuses  her;  but  this  extends  not  to  treason  or 
murder. 

These  are  the  chief  legal  effects  of  marriage 
during  the  coverture ;  upon  which  we  may  observe, 
that  even  the  disabilities,  which  the  wife  lies  under, 
are,  for  the  most  part,  intended  for  her  protection 
s^nd  benefit.  So  great  a  favourite  is  the  female  sex 
of  the  laws  of  England. 
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CHAPTER  XVI. 

OV    PARENT  AND    CHILD. 

Tab  next^  and  the  most  aniversal  relation  in  na^ 
ture,  IS  immediately  derived  from  the  preceding, 
being  that  between  parent  and  child. 

Children  are  of  two  sorts;  legitimate,  or  ille* 
fitimate. 

I.  A  legitimate  child  is  lie  that  is  bom  in  lawfal 
wedlock,  or  within  a  competent  time  afterwards. 
Let  us  inquire  into,  1  •  The  legal  duties  of  parents 
to  their  legitimate  children.  2.  Their  power  over 
them.  3.  The  duties  6(  such'  children  to  their 
parents. 

1.  And,  first,  the  duties  of  parents,  to  legiti* 
mate  children :  which  principally  consist  in  three 
particulars;  their  maintenance,  their  protection, 
and  their  education. 

The  duty  of  parents  to  provide  for  the  mdinte^ 
nance  of  their  children,  is  a  principle  of  natural 
law. 

Let  us  next  see  what  provision  our  own  laws 
bave  made  for  this  natural  duty.  It  is  a  principle 
of  law,  that  there  is  an  obligation  on  every  man  to 
provide  for  those  descended  from  his  loins;  and 
the  manner,  in  which  this  obligation  shall  be  per- 
formed, is  thus  pointed  out,  by  various  statutes* 
The  father^  arid  mother,  grandfather,  and  grands- 
mother  of  poor  impotent  persons,  shall  maintain 
them  at  tbeirowDcharges,  tif  of  sutiiciefnt  ability, 
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•ccordiDg  as  the  quarter  sessioa  shall  direct :  and 
if  a  parent  runs  away,  and  leaves  his  children^  the 
churchwardens  and  overseers  of  the  parish  shall 
seize  his  rents,  goods,  and  chattels,  and  dispose 
of  them  toward  their  relief.    By  the  interpretations 
which  the  courts  of  law  have  made  upon  th^e 
statutes,  if  a  mother  or  grandmother  marries-again, 
and  was  before  such  second  marriage  of  sufficiisnt 
ability  to  keep  the  child,  the  husband  shall  be 
charged  to  maintain  it :  for  this  being  a  debt  of 
hers,  when  single,  shall,  like  others,  extend  to 
charge  the  husband*    But  at  her  death,  the  rela- 
tion being  dissolved,  the  husband  is  under  no  far- 
ther obligation.  ^ 

No  person  is,  however,  bound  to  provide  a 
fnaintenance  for  his  issue,  unless  where  the  chil- 
dren are  impotent  and  uAable  to  work,  either 
through  infancy,  disease,  or  accident;  and  then 
is  only  obliged  to  find  them  with  necessaries,  the 
.  penalty  on  refusal  being  no  more  than  20t»«  a 
month. 

*  Our  law  has  made  no  provision  to  prevent  the 
disinheriting  of  children  by  will:  leaving  every 
man^s  property  in  his  own  disposal,  upon  a  prin- 
ciple of  liberty  in  this,  as  well  as  every  other, 
action.  Heirs,  however,  and  children,  are  fiivou- 
ritea  of  our  courts  of  justice,  and  cannot  be  dis- 
inherited by  any  dubious  or  ambiguous  words  i 
there  being  required  the  utmost  certainty  of  the 
testator's  intentions  to  take  away  the  right  of  an 
heir*       . 

From  the  duty  of  maintenance  we  may  easily 
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pass  to  that  of  pr&tectwn';  which  is  also  a  natuftl 
duty,  but  rather  permitted  than  enjoyed  by  any 
mDoicipal  laws^:  nature,  in  this  respeet,  working 
so  strongty  as  to  need  rather  a  check  than  a  spur* 
A  parent '  may,  by  our  Iftits,  maintain  and  uphold 
bis  children  in  their  lawsaite,  without  being  guilty 
of  the  legal  crime  of  maintaining  quarrels.  A  pa- 
rent may  also  justify  an  assault  and  battery  io  de- 
feacie  of  the  persons  of  his  children. 

Tke  lusr  duty  of  parents  to  their  children  is  that 
of  givitig  ttrem  an  edmscction  swtMe  to  their  station 
in  life  i  a  dtvey  pointed  out  by  reason,  and  of  hi 
the  greatest  importance  of  any* 

2.  The  p&wer  of  parents  over  their  chiUrea  is 

derived  from  the  Ibrmer  consideration,  their  doty: 

this  authority  being  given  thetn*,  partly  to  enable 

the  parent  more  effectually  to  perfonw  his  duty, 

and  partly  as  a  recompence  for  his  care  and  troubfe 

in  the  faithful  discharge  of  it.     He  may  lawfuUy 

correct  his  child,  being  under  age,  in  areasonablt 

manner ;  for  this  is  for  the  benefit  of  his  educaitioD, 

The  eonsent  cnr  coclcurrence  of  the  parent  to  the 

marriage  of  hi«  child  under  age,  was  also  directed 

by  oQt  ancient  law  to  be  obtained :  but  now  it  \% 

absolmely  laecesgarg  jr  for  without  it  the  contract  is 

▼Old.    A  father  has  no  more  power  over  a  son's 

^^<kte,  than  as  his  trustee  or  guardian  \  for,  thovi^ 

he  may  receive  the  profits  during  the  child'a  mi- 

wwity,  yet  he  must  account  for  them  when  be 

^nies  of  age.     He  may  indeed  have  the  benefit  of 

liis  children's  labour  while  ihey  live  with  him,  and 
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are  maintained  by  him :  but  this  is  no  more  than 
he  is  entitled  to  from  bis  apprentices  or  servants. 
The  legal  power  of  a  father  (for  a  mother,  as  saeh, 
is  entitled  to  no  power,  but  only  to  reverence  and 
respect)  the  power  of  a  finther,  I  say,  over  the  per- 
sons of  his  children  ceases  at  the  age  of  twenty-one; 
for  they  are  then  enfranchised  by  arriving  at  years 
of  discretion,  or  that  point  which  the  law  has  esta- 
blished (as  some  must  necessarily  be  established) 
when  the  empire  of  the  father,  or  other  guardian, 
gives  place  to  the  empire  of  reason.  Yet,  till  that 
age  arrives,  this  empire  of  the  father  continues 
even  after  his  death;  for  he  may,  by  his  will,  ap* 
point  a  guardian  to  his  children.  He  may  also 
delegate  part  of  his  parental  authority,  during  bis 
life,,  to  the  tutor  or  schoolmaster,  of  his  child  y  who 
is  then  in  loco  parentis,  and  has  such  a  portion  of 
the  power  of  the  parent  committed  to  his  charge, 
viz.  that  of  restraint  and  correction,  as  may  be 
necessary  to  answer  the  purposes  for  which  he  is 
employed* 

3.  The  duties  of  children  to  their  parents,  arise 
from  a  principle  of  natural  justice  and  retribution. 
For  to  those  who  gave  us  existence,  we  naturally 
owe  subjection  and  obedience  during  our  minority, 
and  honour  and  reverence  ever  after;  they,  who 
protected  the  weakness  of  our  infancy,  are  entitled 
to  our  protection  in  the  infirmity  of  their  age ;  they 
who,  by  sustenance  and  education,  have  enabled 
their  offspring  to  prosper,  ought  in  return  to  be 
supported  by  that  oflfspring,  in  case  they  stand  in 
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need  of  assistance.  Upon  this  principle  proceed 
all  the  duties  of  children  to  their  parents,  which 
ve  enjoined  hy  positive  laws. 

n.  We  are  next  to  consider  the  case  of  illegiti-^ 
mate  children }  with  regard  to  whom  let  us  inquire, 
1*  Who  are  iilegitimate.  2.  The  legal  duties  of 
tfae  parents  towards  a  natural  child,  d.  The  rights 
and  incapacities  attending  such  children. 

].  An  illegitimate  child,  hy  our  English  laws, 
is  one  that  is  not  only  begotten,  but  born,  out  of 
lawful  matrimony.  The  civil  and  canon  laws  do 
not  allow  a  child  to  remain  illegitimate,  if  the  pa- 
rents afterwards  intermarry.  All  children,  there- 
fore^ born  before  matrimony,  are  illegitimate  by  our 


2.  The  duty  of  parents  to  their  natural  children, 
by  our  law,  is  principally  that  of  maintenance. 

3.  I  proceed:  next  to  the  rights  and  incapacities 
which  appertain  to  an  illegitimate,  child^  The 
rights  are  very  fewj  being  only  such  as  he  can  ac- 
ftttre;  for  he  can  inherit  nothing>  being  looked 
upon  as  the  son  of  nobody,  and  sometimes  called 
film  mdliuSi  sometimes  ^{ui«  popuU.  Yet  he  may 
^ia  a  sirname  by  reputation,  though  he  has  none 
by  inheritance.  All  other  children  have  their  pri- 
"^ary.  settlement  in  their  father's  parish  j  but  a 
natural  child  in  the  parish  where  born,  for  he  hath 
no  father.  Natural  children,  born  in  any  licensed 
hospital  for  pregnant  women,  a^ef  settled  in  the 
parishes  to  wbieh  the  mothers  belong.  The: inca- 
pacity of  aa  illegitimate  child  consists  priiicrpally 
w^this,  that  he  cannot  be  heirlo  any  ono,  neither 

H  2 
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ean  he  have  heirs,  bat  of  his  own  body ;  for,  being 
nuJUusfiUttSf  he  is  therefore  of  kin  to  D<AK>dy,  and 
has  no  ancestor  from  whom  any  inheritable  blood 
can  be  derived.  An  illegitimate  child  may  be 
made  legitimate,  and  capable  of  inheriting,  by  the 
transcendent  power  of  an  act  of  parliament ;  and 
not  otherwise  3  as  wai^  done  in  the  plaee  of  John 
of  Gaunt's  natural  children,  by  a  statute  of 
Richard  11. 


CHAPTER  XVII. 

OF   GUARDIAN   AND   WARD. 

Thb  only^  general  private  relation,  now  remain- 
ing to  be  disctissed^  is  that  of  guardian  and 
ward;  which  bears  a  very  near  resemblance  to 
the  last^  and  is  plainly  derived  out  of  it ;  the  guar- 
dian beiDg  only  a  temporary  parent;  that  is,  for 
so  long  a  time  as  the  ward  is  an  Infant,  or  under 
^ge.  In  examining  this  species  of  relationship;  I 
shall  first  consider  the  different  kinds  of  guardians, 
bow  they  are  a][>pointed,  and  their  power  and  duty; 
next,  the  different  ages  of  persons,  as  defined  by 
the  law ;  and,  lastly,  the  privileges  and  disabilities 
of  an  infant,  or  one  under  age  and  subjiect  to  guar- 
dianship. 

Of  the  several  species  of  guardians,  the  first  ai^« 
ffidLTAlans  by  nature ;  viz.  the  father  and  (in  soffit 
cases)  the  mother  of  the  child.  For  if  an  estate  be  left 
to  an  infant,  the  father  is,  by  common  law,  the  guar- 


OF  THE    RfCHTS  Olf  PKRSONS.  155 

diaii,  and  must  account  to  his  child  fi>r  tlie  profits. 
Aild,  with  regard  to  daughters,  it  seems,  by  con- 
struction of  the  statute^  4  &  5  Ph.  and  Mar.  c.  6. 
that  the  father  might,  by  deed  or  will,  assign  a 
guardian  to  any  woman-child  under  the  age  of  six- 
teen :  and,  if  none  he  so  assigned,  the  mother  shall 
in  this  case  be  guardian.    There  are  also  guardians 
for  nurture  f  which  are,  of  course,  the  father  or 
mother,  till  the  infant  attains  the  age  of  fourteen 
years :  and  in  default  of  father  or  mother,  the  or- 
dinary usually  assigns  some  discreet  person  to  take 
care  of  the  infant's  personal  estate,  and  provide  for 
his  maintenance  and  education.    Next  are  gunr* 
dians  in  socage^  who  are  also  called  guardians  by 
the  common  law.    These  ^take  place  only  when  the 
minor    is    entitled   to  some  estate  in  lands,  and 
then,  by  the  common  law,  the  guardianship  de- 
volves on  his  next  of  kin,  to  whom  the  inheritance 
cannot  possibly  descend  i  as,  where  the  estate  de- 
scended from  his  father,  in  this  case  his  uncle,  by 
the  mother's    side,    cannot  possibly  inherit    this 
estate,  and   therefore  shall  be  the  guardian.     For 
the  law  judges  it  improper  to  trust  the  person  of  an 
iofant  in  his  hands,  who  may,  by  possibility,  be- 
come heir  to  him ;  that  there  may  be  no  tempta- 
tion, nor  even   suspicion  of  the  kind  for  him  to 
abase  his  trust.    These  guardians  in  socage,  like 
those  for  nurture,  continue  only  till  the  minor  is 
fourteen  years  of  age ;  for  then,  in  both  cases^  he 
is  presumed  to  have  discretion,  so  far  as  to  chuse 
his  own  guardian.    This  he  may  do,  unless  one  be 
appointed  by  his  father,  till  he  has  attained  the  a^e 
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of  twenty-one.  These  are  called  gaardians  by 
statute,  or  testamentary  guardians«  There  are  also 
special  guardians  by  custom  of  London,  and  other 
places ;  bat  they  are  particular  exceptions^  and  do 
not  fall  under  the  general  law. 

.The  power  and  reciprocal  duty  of  a  guardian 
and  ward  are  the  same,  pro  temporey  as  that  of  a 
father  and  child  ;  and  therefore  I  shall  not  repeat 
tbem  :  but  shall  only  add,  that  the  guardian,  when 
the  ward  comes  of  age,  is  bound  to  give  him  an 
account  of  all  that  he  has  transacted  on  his  behalf, 
and  must  answer  for  all  losses  by  his  wilful  default 
or  negligence.  In  order,  therefore,  to  prevent 
disagreeable  contests  with  young  gentlemen,  it  has 
become  a  practice  for  many  guardians,  of  large 
testates  especially,  to  indemnify  themselves  by  ap« 
plying  to  the  court  of  chancery,  acting  under  its 
direction,  and  accounting  annually  before  the  offi- 
cers of  that  court.  For  the  lord  clikncellor  is,  by 
right  derived  from  the  crown,  the  general  and  su- 
preme guardian  of  all  infants,  as  well  as  idiots  and 
.lunatics;  that  is,  of  all  such  persons  as  have  not 
discretion  enough  to  manage  their  own  concerns. 
In  case  therefore  any  guardian  abuses  his  trust,  the 
court  will  check  and  punish  him  ;  nay,  sometimes 
will  proceed  to  the  removal  of  him,  and  appoint 
ax^otber  in  his  stead. 

2.  Jjet  us  next  consider  the  ward  or  person  with- 
in age,  for  whose  assistance  and  support  these 
guardians  are  constituted  by  law ;  or  who  it  is  that 
is  said  to  be  within  age.  The  ages  of  male  and 
female  are  different  for  different  purposes.  A  male  at 
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ttoebe  years  old  may  take  the  oath  of  allegiance ;  at 
fmteeii  is  at  years  of  discretion,  and  therefore  may 

consent  or  disagree  to  marriage,  may  choose  his 
guardian,  and,  if  his  discretion  he  actually  proved, 
may  make  his  testament  of  his  personal  estate ;  at 
seventeen  may  he  an  executor ;  and  at  twenty-one 
is  at  his  own  disposal,  and  may  aliene  his  lands, 
goods,  and  chattels.  A  female  also  at  seven  years 
of  age  may  he  given  in  marriage ;  at  nine  is  enti-^ 
tied  to  dower ;  at  twelve  is  at  years  of  maturity^ 
and  therefore  may  consent  or  disagree  to  marriage, 
and,  if  proved  to  have  sufficient  discretion,  may 
bequeath  her  personal  estate ;  tkt  fourteen  is  at  years 
of  legal  discretion,  and  may  choose  a  guardian ;  at 
seventeen  may  be  executrix;  and  at  twenty 'one 
may  dispose  of  herself  and  her  lands.  So  that  full 
age  in  male  or  female  is  twenty-one  years,  which 
age  is  completed  on  the  day  preceding  the  anni^^ 
versary  of  a  person's  birth ;  who  till  that  time  is  an 
infant,  and  so  stiled  in  law. 

3.  Infants  have  different  privileges,  and  various 
disabilities  :  biit  their  very  disabilities  are  privi-' 
leges ;  in  order  to  secure  them  from  hurting  them- 
selves by  their  own  improvident  acts.  An  infant 
cannot  be  sued  but  under  the  protection,  and  join- 
ing the  name,  of  his  guardian  ;  for  he  is  to  defend 
him  against  all  attacks  as  well  by  law  as  otherwise; 
but  he  may  sue  either  by  his  guardian,  or  prockein 
amy  J  his  next  friend  who  is  not  his  guardian.  This 
prochein  amy  may  be  any  person  who  will  undertake 
the  infant's  cause ;  and  it  frequently  happens,  that 
an  infant,  by  his.prochein  amy^  institutes  a  suit  in 
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equity  against  his  fraudulent  guardian.  In  cri- 
minal casesi  an  infant  of  the  age  o{  fourteen  years 
may  be  capitally  punished  for  any  capital  offence : 
but  under  the  age  of  seven  he  cannot.  The  period 
between  seven  and  fourteen  is  subject  to  much  un- 
certainty:  for  the  infant  shall,  generally  speaking, 
be  judged  prima  facie  innocent ;  yet  if  he  was  doli 
eapascy  and  could  discern  between  good  and  evil  at 
the  time  of  the  offence  committed,  he  may  be 
convicted,  and  undergo  a  judgment  and  execution 
of  death,  though  he  hath  not  attained  to  years  of 
puberty  or  discretion.  And  sir  Matthew  Hale 
gives  us  two  instances,  one  of  a  girl  of  thirteen^ 
who  was  burned  for  killing  her  mistress ;  another 
of  a  boy  still  younger,  that  killed  his  companion, 
and  hid  himself,  who  was  hanged ;  for  it  appeared 
by  his  hiding  that  he  knew  he  had  done  wrong, 
and  eould  discern  between  good  and  evil :  and  ia 
such  cases  the  maxim  of  the  law  is,  that  malitia 
supplet  (Btatem.  So  also,  in  much  more  modern 
times,  a  boy  who  was  ten  years  old,  who  was 
guilty  of  a  heinous  murder,  was  held  a  proper  sub- 
ject for  capital  punishment,  by  the  opinion  of  all 
the  judges.    > 

With  regard  to  estates  and  civil  property,  an 
infant  hath  many  privileges,  which  will  be  better 
understood  when  we  come  to  treat  more  particu- 
larly of  those  matters :  but  this  may  be  said  in 
general,  that  an  infant  shall  lose  nothing  by  non- 
claim,  or  neglect  of  demanding  his  right;  nor 
shall  any  other  laches  or  negligence  be  imputed  to 
an  infant,  except  in  some  very  particular  cases. 
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It  is  generally  true,  that  an  infant  can  neither 
aUeoe  his  lands,  nor  do^  any  legal  act,  nor  make  a 
deed,  nor  indeed  any  manner  of  contract,  that  i^ill 
bind  him.     As  legal  trustees,  or  mortgagees,  they 
are  enabled  to  convey,  under  the  direction  of  the 
court  of  chancery  or  exchequer,  or  other  court  of 
equity,  the  estate  they  hold  in  trust  or  mortgage, 
to  such  person  as  the  court  shall  appoint.     Also  it 
is  generally  true,  that  an  infant  can  do  no  legal 
act;  yet,  an  infant  who  has  an  advowson,  may  pre* 
sent  to  the  benefice  when  it  becomes  void.    For 
the  law,  in  this  case,  dispenses  with  one  rule,  in 
order  to  maintain  others  of  far  greater  consequence: 
it  permits  an  infant  also  to  purchase  lands,  but  his 
purchase  is  incomplete :  fbr,  when  he  comes  to 
age,  he  may  either  agree  or  disagree  to  It,  as  he 
thinks  prudent  or  proper,   without  alleging  any 
reason ;  and  so  may  his  heirs  after  him,  if  he  dies 
without  having  completed  his  agreement.      He 
may,  in  some  cases,  bind  himself  apprentice,'  by 
deed  indented  or  indentures,  for  seven  years;  and 
he  may,  by  deed  or  will,  appoint  a  guardian  to  his 
children,  if  he  has  any.    Lastly,  it  is  generally 
true,  that  an  infant  can  make  no  other  contract 
that  will  hind  him:  yet  he  may  bind  himself  to 
pay  for  necessary  meat,    drink,   apparel,  physic, 
and  such  other  necessaries ;  and  likewise  for  his 
jSood  teaching  and  instruction,  whereby  he  may 
profit  himself  afterwards. 
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CHAPTER  XVIII. 

OF   CORPORATIONS. 

Wb  have  hitherto  considered  persons  in  their  na- 
tural capacities,  and  have  treated  of  their  rigbt9 
and  duties.  But,  as  all  personal  rights  die  with 
the  person ;  and  as  the  necessary  forms  of  investing 
a  series  of  individuals,  one  after  another,  with  the 
same  identical  rights,  would  be  very  inconvenient^ 
if  not  impracticable ;  it  has  been  found  necessary, 
when  it  is  for  the  advantage  of  the  public  to  have 
any  particular  rights  kept  on  foot  and  continued, 
to  constitute  artificial  persons,  who  may  maintain 
a  perpetual  succession,  and  enjoy  a  kind  of  legal 
immortality.  These  artificial  persons  are  called 
bodies  politic,  bodies  corporate,  (corpora  anyo- 
rata)  or  corporations. 

The  first  division  of  corporation  is  into  aggregate 
and  ^ofe.  Corporations  aggregate  consist  of  many 
persons  united  together  into  one  society^  and  are 
kept  up  by  a  perpetual  succession  of  members,  so 
as  to  continue  for  ever;  of  which  kind  are  the 
mayor  and  commonalty  of  a  city,  the  head  and 
fellows  of  a  college,  the  dean  and  chapter  of  a 
cathedral  church.  ■.  Corporations  sole  consist  of  one 
persoaonly  and  his  successors,  in  some  particular 
station,  who  are  incorporated  bylaw,  in  order  to 
give  them  some  legal  capacities  and  advantages, 
particularly  that  of  perpetuity,  which  in  their  na- 
tural persons  they  could  not  have  had.     In  this 
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sense  the  king  is  a  sole  corporation  :  so  is  a  bishop : 
so  are  some  deans^  and  prebendaries^  distinct  from 
their  several  chapters :  and  so  is  every  parson  and 

Wear. 

Another  division  of  corporations,  either  sole  or 
(^gregate,  is  into  ecclesiastical  and  lay.  Eccle- 
siastical corporations  are  where  the  members  that 
compose  it  are  entirely  spiritual  persons ;  such  as 
bishops  j  certain  deans  and  prebendaries  ;  all  arch- 
deacons, parsons,  and  vicars  ;  which  are  sole  cor- 
porations :  deans  and  chapters,  and  the  like  bodies 
(Aggregate.  Lay  corporations  are  of  two  sorts^ 
cwU  and  eleemosynary.  The  civil  are  such  as  are 
erected  for  a  variety  of  temporal  purposes.  The 
Uog,  for  instance,  is  made  a  corporation,  to  prevent 
io  general  the  possibility  of  an  interregnum  or  va- 
cancy of  the  throne,  and  to  preserve  the  possession 
of  the  crown  entire ;  for,  immediately  upon  the 
demise  of  one  king,  his  successor  is  in  full  posses- 
sion of  the  legal  rights  and  dignity ;  other  lay 
corporations  are  erected  for  the  good  government 
of  a  town  or  particular  district,  as  a  mayor  and 
cominonalty,  bailiff  and  burgesses,  or  the  like. 
The  eleemosynary  sort  are  such  as  are  constituted  for 
the  perpetual  distribution  of  the  free  alms,  or  bounty 
of  the  founder  of  them,  to  such  persons  as  he  has 
directed.  Of  this  kind  are  all  hospitals  for  the  main- 
tenance of  the  poor,  sick,  and  impotent ;  and  all 
colleges,  both  an  our  universities,  and  out  of  them. 
And  all  these  eleemosynary  corporations  are,  strictly 
speaking,  lay  and  not  ecclesiastical,  even  though 
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compofted  of  eccksiafitical  persons,  and  although 
they^  ivk'Smne  things,  partake  of  the  nature,  pri- 
Tileges,  and  restrictions  of  ecclesiastical  bodies. 

Having  thus  marshalled  the  several  species  of 
corporations,  let  us  next  proceed  to  consider,  1. 
How  corporations,  in  general,  may  be  created. 
2.  What  are  their  powers,  capacities,  and  incapa- 
cities. 3v  How  corporations  are  visited.  And  4. 
How  they  may  be  dissolved. 

I.  The  king's  consent  is  absolutely  necessary  to 
the  erection  of  any  corporation,  either  impliedly  or 
expressly  given.  The  king's  implied  consent  is 
to  be  fbnnd  in  corporations  which  exist  by  force  of 
the-  common  law,  to  which  oar  former  kings  are 
supposed  to  hslVe  given  their  concurrence.  Ano- 
ther method  of  implication,  whereby  the  king's 
consent  i^  presumed,  is  as  to  all  corporations  by 
pretfcription,  such  as  the  city  of  London,  and  many 
others,  which  have  existed  as  corporations,  time 
whereof  the  memory  o^f  man  runneth  not  to  the 
contrary ;  and  therefore  are  looked  upon  in  law  to 
be  well  created.  The  methods,  by  whieh  the 
'  king's  consent  is  expressly  given,  are  either  by 
act  of  parliiiment  or  cbarten  By  act  of  parKament, 
^  of  which  the  royal  assent  is  a  necessary  ingredtent^ 
corporations  may  undoubtedly  be  created.  All  the 
other  methods.  Whereby  corporations  exist,  by 
common  law,  by  prescription,  and  by  act  of  par- 
liament, are  for  the  most  part  reducible  to  this 
of  the  king's  letters  patent,  or  charter  of  incor- 
poration. 
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When  n  corporation  is  erected^  a  name  must  be 
given  to  it ;  and  by  that  name  alone  it  must  soe, 
aod  be  saed^  and  do  all  legal  acts. 

II.  After  a  corporation  is  so  formed  and  named, 
it  acquires  many  powers,  rights,  capacities,  and 
incapackies,  which  we  are  next  to  consider.  Some 
of  these  ate  necessarily  and  inseparably  incident  to 
eveiy  corporation ;  which  incidents,  as  soon  as  a 
corporation  is  duly  elected,  are  tacitly  annexed  of 
oonrse.  As,  1.  To  have  perpetaal  saccession. 
Tl»  is'tfae  very  end  of  its  incorporation :  for  there 
cannot  be  a  saccession  for  ever  without  an  incor- 
poration, and  therefore  all  aggregate  corporations 
invea  power  necessarily  implied  of  electing  mem- 
bers in  the  room  of  such  as  go  off.  2.  To  sue  or 
be  sued,  implead  or  be  impleaded,  grant  or  receive, 
by  its  corporate  name,  and  do  all  other  acts  as 
Qatntal  persons  may.  3.  To  parchase  lands,  abd 
hrid  them,  for  the  benefit  of  themselves  and  their 
successors :  which  two  are  consequential  to  the 
former.  4.  To  have  a  common  seal.  For  a  cor- 
poration, being  an  innsible  body,  cannot  manifest 
its  intentions  by  any  personal  act  or  orafi  discotirse: 
it  therefore  acts  and  speaks  only  by  its  common  sed. 
5.  To  make  by-laws  or  private  statutes  for  the 
better  government  of  the  corporation; -which  are 
bindifig  up<yn  themselves,  unless  contrary  t6  the 
laws  of  the  land,  and  then  they  are  void.  This  is 
'Iso  included  by  law  in  the  very  act  of  incorpo- 
ration ;  for^  as  natural  reason  is  given  to  the  na^ 
tiual  body  for  the  governing  of  it,  so  by-laws  ^r 
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Statutes  are  a  sort  of  political  reason  to  govern'  the 
body  politic. 

There  are  also  certain  privileges  and  disabilities 
that  attend  an  aggregate  corporation,  and  are  not 
applicable  to  such  as  are  sole ;  the  reason  of  them 
ceasing,  and  of  course  the  law.  It  must  always 
appear  by  attorney ;  for  it  cannot  appear  in  person, 
being,  as  sir  Edward  Coke  says,  invisible,  and  ex- 
isting only  in  intendment  and  consideration  of  law. 
It  cannot  be  executor  nor  administrator,  or  perforin 
any  personal  duties;  for  it  cannot  take  an  oath  for 
the  due  execution  of  the  office.  It  cannot  be 
seized  of  lands  to  the  use  of  another;  for  such 
kind  of  confidence  is  foreign  to  the  end  of  its  in- 
stitution :  and  it  cannot  be  outlawed  ;  for  outlawry 
always  supposes  a  precedent  right  of  arresting, 
which  has  been  defeated  by  the  parties  absconding: 
for  which  reasons  the  proceedings  to  compel  a  cor- 
poration to  appear  to  any  suit  by  attorney  are  al- 
ways by  distress  on  their  lands  and  goods. 

There  are  also  other  incidents  and  powers,  which 
belong  to  some  sort  of  corporations,  and  not  to 
others.  An  aggregate  corporation  may  take  goois 
and  chattels  for  the  benefit  of  themselves  and  their 
successors,  but  a  sole  corporation  cannot :  for  sucn 
mpveable  property  is  liable  to  be  lost  or  embezzkoj 
and  would  raise  a  multitude  of  disputes  between 
the  successor  and  executor  5  which  the  law  is  care- 
ful to  avoid.  In  ecclesiastical  and  eleemosynary 
foundations^  the  king  or  the  founder  may  give  them 
rules,  taws,  statutes,  and  ordinances,  which  th^X 
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are  boand  to  observe :  but  ccN'porations  merely  lay, 
coDstitQted  for  civil  purposes,  are  subject  to  no 
puticolar  statutes :  but  to  the  common  law,  and 
to  their  own  by-laws,  not  contrary  to  the  laws  of 
the  realm.  Aggregate  corporations  also,  that  have 
by  their  constitution  a  head,  as  a  dean,  warden, 
master,  or  the  like,  cannot  do  any  acts  during  the 
vacancy  of  the  headship,  except  only  appointing 
another :  neither  are  they  then  capable  of  receiving 
a  grant ;  for  such  corporation  is  incomplete  with- 
out a  head.  But  there  may  be  a  corporation  ag- 
gregate constituted  without  a  head  :  as  the  colle- 
giate church  of  Southwell,  in  Nottinghamshire, 
and  the  governors  of  the  Charter-house,  London, 
who  have  no  president  nor  superior,  but  are  all  of 
equal  authority.  In  aggregate  corporations  also, 
the  act  of  the  major  part  is  esteemed  the  act  of 
the  whole. 

We  have  before  observed,  that  it  was  incident 
to  every  corporation,  to  have  a  capacity  to  purchase 
lands  for  themselves  and  successors :  and  this  i^ 
regularly  true  at  the  common  law.  And  also,  by  a 
great  variety  of  statutes,  their  privilege  even  of 
purchasing  .  from  any  living  grantor  is  much 
abridged :  so  that  now  a  corporation,  either  eccle- 
siastical or  lay,  must  have  a  licence  from  the  king 
to  parchascy  before  they  can  exert  that  capacity 
which  is  vested  in  them  by  the  common  law :  nor 
is  even  this  in  all  cases  sufficient. 

The  general  duties  of  all  bodies  politic,  consi^ 
dered  in  their  corporate  capacity,  may,  like  those 
of  natural  persons,  be  reduced  to  this  single  one; 
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that  of  aoting  up  to  the  end  or  design,  wliatever  it 
be,  ftnr  which  they  were  created'by  their  foonden 

III.  I  pr<»ceed,  therefore,  next  to  inqaire,  how 
those  cori]k)ratioDs  may  hevisked.  With  regard  to 
all  ecclesiastical  coiporations,  the  prdinary  is  their 
visiter,  so  coi&stituted  by  the  canon  law,  and  thence 
derived  to  us.  The  kii^,  as  supreme  ordinary,  is 
the  visiter  of  the  archbishop  or  oietropolitan  ;  the 
metropolitan  has  the  charge  and  coercion  of  all  his 
suffiagan  bishops ;  and  die  bishops  in  their  several 
dioceses  are,  in  ecclesiastical  matters,  the  visiters 
of  all  deans  and  chapters,  of  all  parsons  and  vicars, 
and  of  all  other  spiritual  corporations.  With  re- 
spect'to  lay  corporations,  the  founder,  his  heirs,  or 
aasigns,  are  the  visiters,  whether  the  foundation 
be  civil  or  eleemosynary;  for  in  a  lay  incorporation 
the  ordinary  neither  can  or  ought  to  visit.  And 
the  king  being  the  sole  founder  of  all  civil  corpCH 
rations,,  and  the  endower  the  perficient  founder  of 
all  eleenposynary  ones,  the  right  of  visitation  of 
the. farmer  results,  according  to  the  ruie'laid  down, 
to  the  king;  and  of  the  latter  to  the  patron  or 
endower. 

The  king  being  constituted  by  law  visiter  of  all 
civil  corporations,  the  law  has  aliso  appointed  the 
place,  wherein  he  shall  exercise  this  jurisdiction : 
which  is  the  court  of  king's  bench ;  where,  and 
where  only,  all  misbeiiaviours  of  thisjcind  of  cor- 
porations are  inquired  into  and  redressed,  and  all 
their  controversies  decided. 

As  to  eleemosynary  corporations,  by  the  dotation 
the.founder  and  his  heirs  are  of  common  right  the 
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legal  visiters,  to  see  that  sach  property  is  rightly 
employed,  as  might  otherwise  have  descended  to 
the  visiter  himself:  but,  if  the  foaoder  has  ap- 
pointed any  assigned  and  other  person  to  be  visiter, 
then  his  assignee,  so  appointed,  is  invested  with 
all  the  founder's  power,  in  exdusbn  of  his  heir. 
Eleemosynary  corporations  are  chiefly  hospitals, 
and  colleges  in  the  universities.    And,  with  regard 
to  hospitals,  if   the    hospitals    be    spiritual,  the 
bishq)  shall  visit;  hut  if  lay,  the  patron.    But,  if 
^he  founder  appoints   nobody,  the  bishop  of  the 
diocese  must  visit. 

IV.  We  come  now,  in  the  last  place,  to  con^ 
sider  how  corporations  may  be  dissolved.  Any 
particular  member  may  be  disfranchised,  or  lose 
his  place  in  the  corporation,  by  acting  contrary  to 
the  laws  of  the  society,  or  the  laws  of  the  land :  or 
he  may  resign  it  by  his  own  voluntary  act.  But 
the  body  politic  may  also  itself  be  dissolved  in 
several  ways  :  which  dissolution  is  the  civil  death 
of  the  corporation :  and  in  this  case  their  lands  and 
tenements,  shall  revert  to  the  person,  or  his  heirs, 
who  granted  them  to  the  corporation.  The  debts 
of  a  corporation,  either  to  or  from  it,  are  totally 
extinguished  by  its  dissolution,  so  that  the  mem- 
bers thereof  cannot  recover  or  be  charged  with 
them,  in  their  natural  capacities:  agreeably  to 
that  maxim  of  the  civil  law,  ^^  si  quid  unwersUati 
debehiTy  singulis  non  debefur ;  nee,  qiiad  debet 
unxoersitdSf  singuli  debent.*' 

A  corporation  may  be  dissolved,  1.  By  act  of 
parliament,  which  is  boundless  in  its  operations. 
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2.  By  the  natural  death  of  all  its  members^  in  case 
of  an  aggregate  corporation.  3.  By  surrender  of 
its  franchises  into  the  hands  of  the  king,  which  is 
a  kind  of  suicide.  4.  By  forfeiture  of  its  charter, 
through  negligence  or  abuse  of  its  franchises  ;  in 
which  case  the  law  judges  that  the  body  politic  has 
broken  the  condition  upon  which  it  was  incorpo- 
rated, and  thereupon  the  incorporation  is  void. 
And  the  regular  course  is  to  bring  an  information 
in  nature  of  a  writ  of  quo  warranto^  to  inquire  by 
what  warrant  the  members  now  exercise  their  cor- 
porate power,  having  forfeited  it  by  such  and  such 
proceedings. 


(     1^9     ) 


BOOK  II. 


OF  THE  RIGHTS  OF  THINGS. 


CHAPTER  I. 

PROPERTV^    IN   OBNERAL. 

The  former  book  of  this  epitome  having  treated 
at  large  of  the  jura  persmdrurhf  or  such  rights 
and  duties  as  are  annexed  to  the  persons  of 
men,  the  objects  of  our  inquiry  in  this  second 
book  will  be  the  jura  rerum^  or,  those  rights  which 
a  man  may  acquire  in  and  to  such  external  things 
as  are  unconnected  with  his  person. 

In  the  beginning  of  the  world,  we  are  informed 
by  holy  writ,  the  all-bountiful  Creator  gave  to 
man  **  dominion  over  all  the  earth ;  and  over 
the  fish  of  the  sea,  and  over  the  fowl  of  the 
air,  and  over  every  living  thing  that  moveth 
upon  the  earth."  This  is  the  only  true  and  solid 
foundation  of  man's  dominion  over  external  things, 
whatever  airy  metaphysical  notions  may  have  been 
started  by  fanciful  writers  upon  this  subject.  The 
earth  ttierefore,  and  all  things  therein,  are  the 
general  property  of  all  mankind,  exclusive  of  other 
beings,  from  the  immediate  gift  of  the  Creator. 
And,  while  the  earth  continued  bare  of  inhabitants, 
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it  is  reasonable  to  suppose,  that  all  was  in  common 
among  them,  and  that  every  one  took  from  the 
public  stock  to  his  own  use  such  things  as  his  im- 
mediate necessities  required. 

But  when  mankind  increased  in  number,  craft, 
and  ambition,  it  became  necessary  to  entertain 
conceptions  of  more  permanent  dominion  ;  and  to 
appropriate  to  individuals  not  the  immediate  use 
only,  but  the  very  substance  of  the  thing  to  be 
used;  otherwise  innumerable  tumults  must  have 
arisen,  and  the  good  order  of  the  world  been 
continually  broken  and  disturbed,  while  a  variety 
of  persons  was  striving  who  should  get  the  first 
occupation  of  the  same  thing,  or  disputing  which 
of  them  had  actually  gained  it.  As  human  life 
also  grew  more  and  more  refined,  abundance  of 
conveniences  were  devised  to  render  it  more  easy, 
commodious,  and  agreeable;  as,  habitations  for 
shelter  and  safety,  and  raiment  for  warmth  and 
decency.  But  no  man  would  be  at  the  trouble  to 
jfrovide  either,  so  long  as  he  had  only  an  usufruc- 
tuary property  in  them,  which  was  to  cease  the 
instant  that  he  quitted  possession ; — if,  as  soon  as 
he  walked  out  of  his  tent,  or  pulled  oiFhis  garment, 
the  next  stranger  who  came  by  would  have  a  right 
to  inhabit  the  one,  and  to  wear  the  other.  In  the 
case  of  habitations  in  particular,  it  was  natural  to 
observe,  that  even  the  brute  creation,  to  whom 
every  thing  else  was  in  common,  maintained  a  kind 
of  permanent  property  in  their  dwellings,  especially 
for  the  protection  of  their  young ;  that  the  birds  of 
the  air  had  nests,  and  the  beasts  of  the  field  had 
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caverns,  the  invasion  of  which  they  esteemed  a 
very  flagrant  injustice,  and  would  sacrifice  their 
liVes  to  preserve  them.  Hence  a  property  was 
soon  established  in  every  man's  house  and  home- 
stall;  which  seem  to  have  been  originally  mere 
temporary  huts  or  moveable  cabins^  suited  to  the 
design  of  providence  for  more  speedily  peopling 
the  earth,  and  suited  to  the  wandering  life  of  their 
owners,  before  any  extensive  property  in  the  soil 
or  ground  was  established.  And  there  can  be  no 
donbt,  but  that  moveables  of  every  kind  became 
sooner  appropriated  than  the  permanent  substantial 
soil :  partly  because  they  were  more  susceptible  of  , 
a  long  occupancy,  which  might  be  continued  for 
months  together  without  any  sensible  interruption, 
and  at  length  by  usage  ripen  into  an  established 
right;  but  principally  because  few  of  them  could 
be  fit  for  use,  till  improved  and  meliorated  by  the 
bodily  labonr  of  the  occupant :  which  bodily  labour, 
bestowed  upon  any  subject  which  before  lay  in 
common  to  all  men,  is  universally  allowed  to  give* 
the  fairest  and  most  reasonable  title  to  an  exclusive 
property  therein. 

As  the  world  by  degrees  grew  more  populous,  it 
daily  became  more  difficult  to  find  out  new  spots 
to  inhabit,  without  encroaching  upon  former  occu* 
pants ;  and,  by  constantly  occupying  the  same  in- 
dividual spot,  the  fruits  of  the  earth  were  consumed, 
and  its  spontaneous  produce  destroyed,  without 
any  provision  for  a  future  supply  or  succession. 
It  therefore  became  necessary  to  pursue  some  re* 
gofanr  method  of  providing  a  constant  subsistence ; 
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and  this  necessity  prodaced,  or  at  least  promotet 
ami  encouraged,  the  art  of  agricuhuce.  And  tb^ 
art  of  agricalture,  by  a  regular  connexion  and  con> 
sequence,  introduced  and  established  the  idea  o 
a  more  permanent  property  in  the  soil,  than  ha( 
hitherto  been  received  and  adopted.  Necessity 
begat  property :  and  in  order  to  insure  that  pro- 
perty, recourse  was  had  to  civil  society,  whicl 
brought  along  with  it  a  long  train  of  inseparable 
concomitants;  states,  government,  laws,  punish- 
ments, and  tlie  public  exercise  of  religious  duties 
Thus  connected  together,  it  was  found  that  a  pan 
only  of  society  was  sufficient  to  provide,  by  theii 
manual  labour,  for  the  necessary  subsistence  oi 
all ;  and  leisure  was  given  to  others  to  cultivate  the 
human  mind,  to  invent  useful  arts,  and  to  lay  the 
foundations  of  science. 

The  only  question  remaining  is,  how  this  pro- 
perty became  actually  vested;  or  what  it  is  that 
gave  a  man  an  exclusive  right  to  retain  in  a  perma- 
nent manner  that  specific  land>  which  before  be- 
longed generally  to  every  body,  but  particularly  to 
nobody.  And,  as  we  before  observed,  that  occu- 
pancy gave  the  right  to  the  temporary  use  of  the 
soil,  so  it  is  agreed  upon  all  hands  that  occupancy 
gave  also  the  original  right  to  the  permanent  pro- 
perty in  the  substance  of  the  earth  itself;  ;which 
excludes  every  one  else  but  the  owner  from  the 
USB  of  it. 

Property,  both  in  lands  and  moveables,  being 
thus  originally  acquired  by  the  first  taker,  .which 
taking  amounts  to  a  declaration  that  he  intends  to 
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appropriate  the  thing  to  his  own  use,  it  remains  in 
him,  by  the  principles  of  universal  law,  till  such 
tiiDe  as  he  does  some  other  act  which  shews  an  in* 
teDtioD  to  abandon  it :  for  then  it  becomes,  natu- 
nilly  speaking,  publici  juris  once  more,  and  is 
liable  to  be  again  appropriated  by  the  next  occu* 
pant.  So  if  one  is  possessed  of  a  jewel,  and  casts 
it  into  the  sea  or  a  public  highway,  this  is  such  an 
express  dereliction,  that  a  property  will  be  vested 
in  the  first  fortunate  finder  that  will  seize  it  to  his 
own  use.  But  if  he  hides  it  privately  in  the  earth, 
or  other  secret  place,  and  it  is  discovered,  the 
finder  acquires  no  property  therein ;  foi'  the  owner 
hath  not  by  this  act  declared  any  intention  to  aban*^ 
don  it,  but  rather  the  contrary;  and  if  he  loses. olr 
drops  it  by  accident,  it  cannot  be  collected  thence j 
that  he  designed  to  quit  the  possession ;  and  there- 
fore in  such  case  the  property  still  remains  in  the 
loser,  who  may  claim  it  again  of  the  finder.  And 
this,  we  naay  renaember,  is  the  doctrine  of  the  law 
of  England,  with  relation  to  treasure- trove. 

But  this  method,  of  one  man's  abandoning  his 
property,  and  another  seizing  the  vacant  posses- 
sion, however  well  founded  in  theory,  could  not 
long  subsist  in  fact.  It  was  calculated  merely  for 
the  rudiments  of  civil  society,  and  necessarily 
ceased  among  the  complicated  interests  and  arti- 
ficial refinements  of  polite  and  established  govern- 
ments. In  these  it  was  found,  that  What  became 
inconvenient  or  useless  to  one  man,  was  highly 
convenient  and  useful  to  another ;  who  was  ready 
to  give  in  exchange  for  it  some  equivalent,  that 
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was  equally  desirable  to  the  former  proprietor 
Thus  mutual  convenience  introduced  commercia 
traffic^  and|  the  reciprocal  transfer  of  property  b] 
sale,  grants  or  conveyance. 

For,  naturally  speaking,  the  instant  a  man  cease; 
to  be,  he  ceases  to  have  any  dominion :  else,  i 
he  had  a  right  to  dispose  of  his  acquisitions  on< 
moment  beyond  his  life,  he  would  also  have  i 
right  to  direct  their  disposal  for  a  miilion  of  age^ 
after  him ;  which  would  be  highly  absurd  and  in- 
convenient.  All  property  must  therefore  ceas< 
upon  death,  considering  men  as  absolute  indivi- 
duals, and  unconnected  with  civil  society:  foi 
then,  by  the  principles  before  established,  the  next 
immediate  occupant  would  acquire  a  right  ia  ^W 
that  the  deceased  possessed.  But  as,  under  civi* 
lized  governments  which  are  calculated  for  thi 
peace  of  mankind,  such  a  constitution  would  be 
productive  of  endless  disturbances,  the  universal 
law  of  almost  every  nation  (which  is  a  kind  of  se* 
condary  law  of  nature)  has  either  given  the  dying 
person  a  power  continuing  his  property,  by  dis- 
posing of  his  possessions  by  will ;  or,  in  case  be 
neglects  to  dispose  of  it,  or  is  not  permitted  to 
make  any  disposition  at  all,  the  municipal  law  of 
the  country  then  steps  in,  and  declares  who  shall 
be  the  successor,  representative,  or  heir  of  tbe 
deceased ;  that  is,  who  alone  shall  have  a  right  to 
enter  upon  this  vacant  possession,  in  order  to  avoifl 
that  confusion,  which  its  becoming  again  comtoot^ 
would  occasion.  And  farther,  in  case  no  testament 
be  permitted  by  the  law,  or  none  be  madej  and 
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no  heir  can  be  -found  so  qualified  as  the  law  re- 
quires^ still,  to  prevent  the  robust  title  of  occupancjr 
trm  again  taking  place,  the  doctrine  of  escheats  is 
adopted  in  almost  every  country ;  whereby  the  so* 
vereign  of  the  state,  and  those  who  claim  under 
his  authority,  are  the  ultimate  heirs,  and  succeed 
to  those  inheritances,  to  which  no  other  title  can 
be  formed. 

The  right  of  inheritance,  or  descent  to  the 
children  and  relations  of  the  deceased,  seems  to 
have  been  allowed  *much  earlier  than  the  right  ol 
devising  by  testament.  We  are  apt  to  conceive  at 
first  view  that  it  has  nature  on  its  side ;  yet  we 
often  mistake  for  nature  what  we  find  established 
by  long  and  inveterate  custom.  It  is  certainly  a 
wise  and  effectual,  but  clearly  a  political,  establish* 
ment;  isinee  the  permanent  right  of  property,  vested 
in  the  ancestor  himself,  was  no  natural,  but  merely 
a  doU,  right.  It  is  true,  that  the  transmission  of 
one's  possessions  to  posterity,  has  an  evident  ten- 
dency to  make  a  man  a  good  citizen  and  a  useful 
member  of  society  t  it  sets  the  passions  on  the  side 
of  duty,  and  prompts  a  man  to  deserve  well  of  the 
public,  when  he  is  sure  that  the  reward  of  his  ser- 
vices will  not  die  with  himself,  but  be  transmitted 
to  tbosfe  with  whom  he  is  connected  by  the  dearest 
and  most  tender  affections. 

Wills  therefore  and  testaments,  rights  of  in- 
heritance and  successions,  are  all  of  them  creatures 
of  the  civil  or  municipal  laws,  and  accordingly  are 
in  all  respects  regulated  by  them;  every  distinct 
country  having  different  ceremonies  and  requisites 
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to  make  a  testament  completely  valid :  neither  does 
any  thing  vary  more  than  the  right  of  inheritance 
under  different  national  establishments.  In  Eng- 
land particularly,  this  diversity  is  carried  to  such 
a  lengthy  as  if  it  had.been  meant  to  point  out  the 
power  of  the  laws  in  regulating  the  succession  io 
property,  and  how  futile  every  claim  must  be,  that 
has  not  its  foundation  in  the  positive  rules  of  the 
state.  In  personal  estates  the  father  may  succeed 
to  his  children ;  in  landed  property  he  never  can 
be  their  immediate  heir,  by  any  the  remotest  pos' 
sibility:  in  general  only  the  eldest  son^  in  some 
places  only  the  youngest,  in  others  all  the  sons 
together,  have  a  right  to  (succeed  to  the  inheri- 
tance :  in  real  estates  males  are  preferred  to  fe- 
males, and  the  eldest  male  will  usually  exclude 
the  rest ;  in  the  division  of  personal  estates,  the 
females  of  equal  degree  are  admitted  together 
with  the  males,  and  np  right  of  primogeniture  is 
allowed. 

Again :  there  are  other  things,  in  which  a  per- 
manent property  may  subsist,  not  only  as  to  the 
temporary  use,  but  also  the  solid  substance ;  and 
which  yet  would  be  frequently  found  without  a 
proprietor,  had  not  the  wisdom  of  the  law  provided 
a  remedy  to  obviate  this  incqnvenience.  Such  are 
forests  and  other  waste  grounds,  which  were 
omitted  to  be  appropriated  in  the  general  distribu- 
tion of  lands  :  such  also  are  wrecks,  estrays,  ^^ 
that  species  of  wild  animals,  which  the  arbitrary 
constitutions  of  positive  law  have  distinguished 
from  the  rest .  by  the  wellrknown  appellation  ot 
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^me.    With  regard  to  these  and  some  others^  as 
distarbances   and  quarrels   would  frequently  arise 
amoDg  individuals,  contending  about  the  acqui- 
sitioD  of  this  species  of  property  by  first  occupancy, 
the  law  has  therefore  wisely  cut  up  the  root  of 
dissension,  by  vesting  the  things  themselves  in  the 
sovereign  of  the  state ;  or  else  in  his  representa- 
tives   appointed  and    authorised   by  him,    being 
usoally  the  lords  of  manors.     And  thus  the  legis* 
iature  of  England  has   universally   promoted  the 
grand  ends  of  civil  society,  the  peace  and  security 
of  individuals,  by  steadily  pursuing  that  wise  and 
orderly  maxim,  of  assigning  to  every  thing  capable 
of  ownership  a  legal  and  determinate  owner* 


CHAPTER  IL 

OF    RBAI<    PROPERTY  ;     AND,    FIRST,  OF   COR- 
POREAL   HJSREDITABISNTS. 

The  objects  of  dominion  or  property  are  thingSj  as 
contradistinguished  from  persons :  and  things  are 
by  the  law  of  England  distributed  into  two  kinds  ; 
ihiogs  reai,  and  things  personal.  Things  real  are 
such  as  are  permanent,  fixed,  and  immoveable,  which 
cannot  be  carried  out  of  their  place  ;  as  lands  and 
tenements :  things  personal  are  goods,  money, 
and  all  other  moveables,  which  may  attend  the 
<nvner's  person  wherever  he  thinks  proper  to  go. 

In  treating  of  things  real,  let  us  consider,  firsts 
their  several  sorts  or  kinds ;  secondly,  the  tenures 
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by  which  they  may  be  holden :  thirdly,  the  estates 
which  may  be  had  in  them;  and,  fourthly,  the 
title  to  them,  and  the  manner  of  acquiring  and 
losing  it. 

First,  with  regard  to  their  several  sorts  or  kinds, 
things  real  are  usually  said  to  consist  in  lands,  te- 
nements, or  hereditaments.    Land  comprehends 
all  things  of  a  permanent,  substantial  nature ;  being 
a  word  of  a  very  extensive  signification,  as  will 
presently  appear  more  at  large.     Tetiement  is  a 
word  of  still  greater  extent;  and  though  in  its 
iiilgar  acceptation  is  only  applied  to  houses  and 
other  buildings,  yet  in  its  original,  proper,  and  legal 
sense,  it  signifies  every  thing  that  may  be  holden, 
provided  it  be  of  a  permanent  nature ;  whether  it 
be  of  a  substantial  and  sensible,  or  of  an  unsub- 
stantial ideal  kind.      Thus  Uberum  tenementum, 
franktenement,  or  freehold,  is  applicable  not  only 
to  lands  and  other  solid  objects,  but  also  to  offices, 
rents,  commons,  and  the  like:  and,  as  lands  and 
houses  are  tenements,  so  is  an  advowson  a  tene- 
ment ;  and  a  franchise,  an  office,  a  right  of  com- 
mon, a  peerage,  or  other  property  of  the  like  un- 
substantial kind,  are,  all  of  them,  legally  speaking, 
tenements.    But  a  hereditament,  says  sir  Edward 
Coke,  is  by  much  the  largest  and  most  compre- 
hensive expression ;  for  it  includes  not  only  lands 
and  tenements,  but  whatsoever  may  be  inherited, 
be  it  corporeal,  or  incorporeal,  real,  personal,  or 
mixed.    Thus  an  heir  loom,  or  implement  of  fur- 
niture which  by  custom  descends  to  the  heir  toge- 
ther with  a  house,  is  neither  land,  nor  tenement, 
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bat  a  mere  moveable;  yet^  being  iaheritable,  is 
comprized  under  the  general  word,  hereditament : 
aod  so  a  condition,  the  benefit  of  which  may 
descend  to  a  man  from  his  ancestor,  is  also  a  he- 
reditament. 

Hereditaments  then,  to  use  the  largest  expres- 
sion^ are  of  two  kinds,  corporeal,  and  incorporeal* 
Corporeal  consist  of  such  as  affect  the  senses ;  such 
as  may  be  seen  and  handled  by  the  body :  incor- 
poreal are  not  the  object  of  sensation,  can  selther 
be  seen  nor  handled,  are  creatures  of  the  mind,  and 
exist  only  in  contemplation. 

Corporeal  hereditaments  consist  wholly  of  sub- 
stantial and  permanent  objects ;  all  which  may  be 
comprehended  under  the  general  denomination  of 
land  only.     For  land,  says  sir  Edward  Coke,  com- 
prehendeth  in  its  legal  signification  any  ground, 
soil,  or  earth  whatsoever;    as  arable,  meadows, 
pastures,  woods,  moors,  waters,  marshes,  furzes, 
and  heath.     It  legally  includeth  also  all  castles, 
houses,  and  other  buildings  :  for  they  consist,  saith 
he,  of  two  things ;  landy  which  is  the  foundation, 
and  structure  thereupon  :  so  that,  if  I  convey  the 
land  or  ground,  the  structure  or  building  passeth 
therewith.     It  is  observable  that  water  is  here  men- 
tioned as  a  species  of  land,  which  may  seem  a  kind 
of  solecism  ;  but  such  is  the  language  of  the  law : 
and  therefore  I  cannot  bring  an  action  to  recover 
possession  of  a  pool  or  other  piece  of  water,  by  the 
name  of  water  only ;  either  by  calculating  its  capa- 
<^ity,  as,  for  so  many  cubical  yards ;  or,  by  super- 
ficial measnre,  for  twenty  acres  of  water  j  or  by 
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general  description,  as  for  a  pond,  a  watercourse^ 
or  a  rivulet:  but  I  must  bring  my  action  for  the 
land  that  lies  at  the  bottom,  and  must  call  it 
twenty  acres  of  land  covered  with  toater. 

Land  hath  also,  in  its  legal  signification,  an  in^ 
definite  extent,  upwards  as  well  as  downwards. 
Cujus  est  solum,  ejus  est  usque  ad  coelum,  is  the 
maxim  of  the  law,  upwards;  therefore  no  man 
may  erect  any  building,  or  the  like,  to  overhang 
another's  land :  and,  downwards,  whatever  is  in  a 
direct  line  between  the  surface  of  any  land,  and 
the  center  of  the  earth,  belongs  to  the  owner  of 
the  surface ;  as  is  every  day's  experience  in  the 
mining  countries.  So  that  the  word  '^  land"  in- 
cludes not  only  the  face  of  the  earth,  but  every 
thing  under  it,  or  over  it.  And  therefore  if  a 
man  grants  all  his  lands,  he  grants  thereby  all  his 
mines  of  metal  and  other  fossils,  his  woods,  his 
waters,  and  his  houses,  as  well  as  his  fields  and 
meadows. 


CHAPTER  IIT. 

Of   INCORPORKAL   HBREDITAMENTS. 

An  incorporeal  hereditament  is  a  right  issuing  out 
of  a  thing  corporate  (whether  real  or  personal)  or 
concerning,  or  annexed  to,  or  exercisihle  within, 
the  same.  It  is  not  the  thing  corporate  itself, 
which  may  consist  in  lands,  houses,  jewels,  or  the 
like ;  but  something  collateral  ther.eto^  as .  a  rent 
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issuiog  out  of  those  lands  or  hoases^  or  an  office 
relating  to  those  jewels.  In  short,  as  the  logicians 
speak,  corporeal  hereditaments  are  the  substance, 
which  may  be  alwa)is  seen,  always  handled  :  incor-* 
poreal  hereditaments  are  but  a  sort  of  accidents, 
which  inhere  in  and  are  supported  by  that  sub- 
stance ;  and  may  belong  or  not  belong  to  it,  with- 
out any  visible  alteration  therein.  Their  existence 
is  merely  in  idea  and  abstracted  contemplation; 
though  their  effects  and  profits  may  be  frequently 
objects  of  our  bodily  senses.  And  indeed,  if  we 
would  fix  a  clear  notion  of  an  incorporeal  heredita- 
ment, we  must  be  careful  not  to  confound  together 
the  profits  produced,  and  the  thing,  or  heredita*- 
roent^ "which  produces  them.  An  annuity,  for  in- 
stance, is  an  incorporeal  hereditament :  for  though 
the  money,  which  is  the  fruit  or  product  of  this 
annuity,  is  doubtless  of  a  corporeal  nature,  yet  the 
annuity  itself,  which  produces  that  money,  is  a 
thing  invisible,  has  only  a  mental  existence,  and 
cannot  be  delivered  over  from  hand  to  hand. 

Incorporeal  hereditaments  are  principally  of  ten 
sorts ;  advowsons,  tithes,  commons,  ways,  offices, 
dignities,  franchises,  corodies  or  pensions,  annui- 
ties, and  rents. 

1.  Advowson  is  the  right  of  presentation  to  a 
church,  or  ecclesiastical  benefice.  Advowsons  are 
either  advowsons  appendanty  or  advowsons  in  gross. 
Lords  of  manors  being  originally  the  only  founders, 
Hnd  of  course  the  only  patrons,  of  churches,  the 
right  of  patronage  or  presentation,  so  long  as  it 
continues  annexed  to  the  possession  of  the  panor. 
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as  some  have  done  from  the  foundation  of  the 
church  to  this  day,  is  called  an  advowson  append- 
lint;  and  it  will  pass,  or  be  conveyed,  together 
with  the  manor,  as  incident  and  appendaat  there- 
to, by  a  grant  of  the  manor  only,  without  adding 
any  other  words.  But  where  the  property  of  the 
advowson  has  been  once  separated  from  the  pro- 
perty of  the  manor,  by  legal  conveyance,  it  is 
called  an  advowson  in  gross,  or  at  large,  and  never 
can  be  appendant  any  more ;  but  is,  for  the  future, 
annexed  to  the  person  of  its  owner,  and  not  to  his 
manor  or  lands. 

.  Advowsons  are  also  either  presentatioe,  coUatioef 
or  donative.  An  advowson  presentative  is  where  the 
patron  hath  a  right  of  presentation  to  the  bishop  or 
ordinary,  and  moreover  to  demand  of  him  to  iosti- 
tute  his  clerk,  if  he  finds  him  canonically  quali- 
fied: and  this  is  the  most  usual  advowson.  Ad 
advowson  collative  is  where  th^  bishop  and  patron 
are  one  and  the  same  person :  in  which  case  the 
bishop  cannot  present  to  himself;  but  he  does,  hy 
the  one  act  of  collation,  or  conferring  the  benefice, 
the  whole  that  is  done  in  common  cases  by  both 
presentation  and  institution.  An  advowson  dona- 
tive is  when  the  king,  or  any  subject  by  his  licence, 
doth  found  a  church  or  chapel,  and  ordains  that  it 
shall  be  merely  in  the  gift  or  disposal  of  the  patron; 
subject  to  his  visitation  only,  and  not  to  that  of 
the  ordinary ;  and  vested  absolutely  in  the  clerk  hy 
the  patron's  deed  of  donation,  without  presentation, 
institution,  or  induction. 

If,  AS  the  law  now  stands,  the  true  patron  once 
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waives  this  privilege  of  dooatioD,  and  presents  to 
tbe  bishop,  and  his  clerk  is  admitted  and  instituted, 
the  advowson  is  become  for  ever  presentative,  and 
shall  never  be  donative  any  more. 

II.  A  second  species  of  incorporeal  heredita- 
ments is  that  of  tithes ;  which  are  defined  to  be 
the  tenth  part  of  the  increase,  yearly  arising  and 
renewing  from  the  profits  of  lands,  the  stock  upon 
lands,  and  the  personal  industry  of  the  inhabitants : 
the  first  species  being  usnally  called  predial,  as  of 
com,  grass,  hops,  and  wood  ;  the  second  mixed,  as 
of  wool,  milk,  pigs,  ifc.  consisting  of  natural  pro- 
dacts,  but  nurtured  and  preserved  in  part  by  the 
care  of  man ;  and  of  these  the  tenth  must  be  paid 
in  gross ;  the  third  personaly  as  of  manual  occupa- 
tions, trades,  fisheries,  and  the  like ;  and  of  these 
only  the  tenth  part  of  the  clear  gains  and  profits  is 
dae. 

It  is  not  to  be  expected  from  the  nature  of  these 
general  commentaries,  that  I  should  particularly 
specify,  what  things  are  titheable,  and  what  not. 
I  shall  only  observe,  that,  in  general,  tithes  are  to 
be  paid  for  every  thing  that  yields  an  annual  in- 
crease, as  com,  hay,  fruit,  cattle,  poultry,  and  the 
like ;  but  not  for  any  thing  that  is  of  the  substance 
of  the  earth,  or  is  not  of  annual  increase,  as  stone, 
lime,  chalk,  and  the  like ;  nor  for  creatures  that 
dre  of  a  wild  nature,  or  fene  fiatum,  as  deer, 
hawks,,  ^c.  whose  increase,  so  as  to  profit  the 
owner,  is  not  annual,  but  casual. 

Upon  the   first  introduction  of  tithes,  though 
every  man  was  obliged  to  pay  tithes  in  general,  yet 
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he  might  give  tbem  to  what  priests  he  pleased; 
which  were  called  arbitrary  consecrations  of  tithes: 
or  he  might  pay  them  into  the  hands  of  the  bishop, 
who  distributed  among  his  diocesan  clergy  the  re- 
venues of  the  church,  which  were  then  in  common. 
But,  when  dioceses  were  divided  into  parishes,  the 
tithes  of  each  parish  were  allotted  to  its  own  par- 
ticular minister ;  first,  by  common  consent,  or  the 
appointments  of  lords  of  manors,  and  afterwards 
by  the  written  law  of  the  land.  And  it  is  now 
universally  held,  that  tithes  are  due,  of  common 
right,  to  the  parson  of  the  parish,  unless  there  be 
a  special  exemption.  This  parson  of  the  parish 
may  be  either  the  actual  incumbent,  or  else  the 
appropriator  of  the  benefice  ;  appropriations  being 
a  method  of  endowing  monasteries,  which  seems 
to  have  been  devised  by  the  regular  clergy,  by 
way  of  substitution  to  arbitrary  consecrations  of 
tithes. 

We  have  observed,  that  tithes  are  due  to  the 
parson,  of  common  right,  unless  by  special  exemp- 
tion 5  let  us  therefore  sec,  who  may  be  exempted 
from  the  payment  of  tithes,  and  how  lands,  and 
their  occupiers,  may  be  exempted  or  discharged 
from  the  payment  of  tithes,  either  in  part  or  totally, 
first,  by  a  real  composition  ;  or,  secondly,  by  cus- 
tarn  or  prescnption. 

1.  A  real  composition  is  when  an  agreement  is 
made  between  the  owner  of  the  lands,  and  the 
parson  or  vicar,  with  the  consent  of  the.  ordinary 
and  the  patron,  that  such  lands  shall,  for  the 
future,  be  discharged  from  payment  of  tithes,  by 
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reason  of  some  land  or  other  real  recompense  given 
to  the  parson  in  lieu  and  satisfaction  thereof :  and 
bence  have  arisen  all  such  compositions  as  exist  at 
this  day  by  force  of  the  common  law.  But^  the 
possessions  of  the  church  being,  by  this  and  other 
means,  every  day  diminished,  the  disabling  statute 
13  Eliz.  c.  10.  was  made:  which  prevents,  among 
other  spiritual  persons,  all  parsons  and  vicars  from 
making  any  conveyances  of  the  estates  of  their 
churches,  other  than  for  three  lives  or  twenty-one 
years.  So  that  now,  by  virtue  of  this  statute,  no 
real  composition  made  since  the  13  Eliz.  is  good 
for  any  longer  term  than  three  lives,  or  twenty-one 
years,  though  made  by  consent  of  the  patron  and 
ordinary :  which  has  indeed  effectually  demolished 
this  kind  of  traffic. 

2.  A  discharge  by  custom  or  prescription,  is 
where  time  out  of  mind  such  persons  or  such  lands 
have  been,  either  partially  or  totally,  discharged 
from  the  payment  of  tithes.  And  this  immemorial 
usage  is  binding  upon  all  parties ;  as  it  is  in  its 
nature  an  evidence  of  universal  consent  and  ac- 
qalescence,  and  with  reason  supposes  a  real  com- 
position to  have  been  formerly  made.  This  custom 
or  prescription  is  either  de  modo  decimandif  or  de 
i^  dedmando, 

A  modus  decimcmdi  commonly  called  by  the 
simple  name  of  modus  only,  is  where  there  is,  by 
custom,  a  particular  manner  of  tithing  allowed, 
different  from  the  general  law  of  taking  tithes  in 
l^ind,  which  are  the  actual  tenth  part  of  the  annual 
increase.    This  is  sometimes  a  pecuniary  compen* 
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satioD^  as  twopence  an  acre  for  the  tithe  land: 
sometimes  it  is  a  compensation  in  work  and  labour, 
&c. 

To  make  a  good  and  sufficient  modus,  the  fol- 
lowing rules  must  he  observed.  1.  It  must  be 
certaia  and  inoariable,  2.  The  thing  given^  in 
lieu  of  tithes,  must  be  beneficial  to  the  parson,  and 
not  for  the  emolument  of  third  persons  only :  thus 
a  modus  to  repair  the  church  in  lieu  of  tithes,  is 
not  good,  because  tliat  is  an  advantage  to  the 
parish  only;  but  to  repair  the  chancel  is  a  good 
modus,  for  that  is  an  advantage  to  the  parson. 
3.  It  must  be  something  different  from  the  thing 
compounded  for.  4.  One  cannot  be  discharged 
6om  payment  of  one  species  of  tithe,  by  paying  a 
modus  for  another.  5.  The  recompense  must  be 
in  its  nature  as  durable  as  the  tithes  discharged  by 
it ;  that  is,  an  inheritance  certain :  and  therefore 
a  modus  that  every  inhabitant  of  a  house  shall  pay 
4d.  a  year,  in  lieu  of  the  owner's  tithes,  is  no  good 
modus ;  for  possibly  the  house  may  not  be  inha- 
bited, and  then  the  recompense  will  be  lost.  6. 
The  modti^  must  not  be  too  large,  which  is  called 
a  rank  modus.  Now  time  of  memory  hath  been 
long  ago  ascertained  by  the  law  to  commence  from 
the  beginning  of  the  reign  of  Richard  I. ;  and  any 
custom  may  be  destroyed  by  evidence  of  its  non- 
existence in  any  part  of  the  long  period  from  that 
time  to  the  present ;  wherefore  as  this  real  compo- 
sition is  supposed  to  have  been  an  equitable  con- 
tract, or  the  full  value  of  the  tithes,  at  the  time  of 
making  it,  if  the  modus  set  up  is  so  rank  and  large, 
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as  that  it^  beyond  dispute,  exceeds  the  value  of  the 
tithes  in  the  time  of  Richard  I.  this  modui  is  (in 
poiot  of  evidence)  feh  de  se,  and  destroys  itself. 

A  prescription  de  nan  decimando  is  a  claim  to  be 
entirely  discharged  of  tithes,  and  to  pay  no  com* 
pensation  in  lieu  of  them.  Thas  the  king  by  his 
prerogative  is  discharged  from  all  tithes.  So  a 
vicar  shall  pay  no  tithes  to  the  rector,  nor  the  rec- 
tor to  the  vicar,  for  eccleda  decinuu  ncn  sohit  eccle^ 
M.  But  these  personal  privileges  (not  arising 
from  or  being  annexed  to  the  land)  are  personally 
confined  to  both  the  king  and  the  clergy ;  for  their 
tenant  or  lessee  shall  pay  tithes,  though  in  their 
own  occupation  their  lands  are  not  generally  tithe- 
able.  And,  generally  speaking,  it  is  an  established 
rule,  that,  in  lay  hands,  modus  de  non  dedwando 
wm  oalet.  But  spiritual  persons  or  corporations, 
as  monasteries,  abbots,  bishops,  and  the  like,  were 
always  capable  of  having  their  lands  totally  dis- 
charged of  tithes,  by  various  ways,  as,  1  •  By  real 
composition.  2.  By  the  pope's  bull  of  exemption. 
3.  By  unity  of  possession :  as  when  the  rectory  of 
a  parish,  and  lands  in  the  same  parish,  both  be- 
longed to  a  religious  house,  those  lands  were  dis- 
charged of  tithes  by  this  unity  of  possession.  4. 
By  prescription ;  having  never  been  liable  to  tithes, 
heiog  always  in  spiritual  hands.  5.  By  virtue  of 
their  order;  as  the  knights  templars,  cistercians, 
and  others,  whose  lands  were  privileged  by  the 
pope  with  a  discbarge  of  tithes.  Though  upon  the 
dissolution  of  abbeys  by  Henry  VIII.  most  of  these 
exemptbns  from  tithes  would  have  fallen  with 
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them,;  and  the  lands  become  titheable  again;  had 
they  not  been  supported  and  upheld  by  the  statute 
31  Hen.  VIIL  c.  13.  which  enacts^  that  all  persons 
who  should  come  to  the  possession  of  the  lands  of 
any  abbey  then  dissolved^  should  hold  them  free 
arid  discharged  of  tithes^  in  as  large  and  ample  a 
manner  as  the  abbey  themselves  formerly  held 
them.  And  from  this  original  have  sprung  all  the 
lands,  which,  being  in  lay  hands,  do  at  present 
claim  to  be  tithe-free :  for,  if  a  man  can  shew  his 
lands  to  have  been  such  abbey-lands,  and  also  itn- 
memorially  discharged  of  tithes  by  any  of  the  means 
before-mentioned,  this  is  now  a  good  prescription 
de  non  decimando. 

III.  Common^  or  right  of  common,  appears 
from  its  very  definition  to  be  an  incorporeal  heredi- 
tameot ;  being  a  profit  which  a  man  hath  in  the 
land  of  another ;  as  to  feed  his  beasts,  to  catch  fish, 
to  dig  turf,  to  cut  wood,  or  the  like.  And  hence 
common  is  chiefly  of  four  sorts ;  common  of  pas- 
ture, of  piscary,  of  turbary,  and  of  estovers. 

1 .  Common  of  pasture  is  a  right  of  feeding  one's 
beasts  on  another's  land :  for  in  those  waste  grounds 
which  are  usually  called  commons,  the  property  of 
the  soil  is  generally  in  the  lord  of  the  manor ;  as 
in  common  fields  it  is  in  the  particular  tenants. 
This  kind  of  common  is  either  appendant^ .  appur- 
tenant, because  of  vicinage,  or  in  gross. 

Common  appendant  is  a  right,  belonging  to  tbe 
owners  or  occupiers  of  arable  land,  to  put  common- 
able beasts  upon  the  lord's  waste,  and  upon  the 
lands  of  other  persons  within  the  same  manor: 
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commonable  beasts  are  either  beasts  of  the  plough, 
or  such  as  manure  the  ground.  Common  appur- 
ienant  ariseth  from  no  connexion  of  tenure,  but 
maybe  annexed  to  lands  in  other  lordships,  or  ex* 
tend  to  other  beasts,  beside  such  as  are  generally 
commonable;  as  hogs,  goats,  or  the  like,  which 
neither  plough  nor  manure  the  ground.  Common 
hecause  of  vicinage^  or  neighbourhood,  is  where 
the  inhabitants  of  two  townships,  which  lie  con- 
tiguous to  each  other,  have  usually  intercommoned 
with  one  another ;  the  beasts  of  the  one  straying 
mutually  into  the  other's  fields,  without  any  moles- 
tation from  either.  This  is  indeed  only  a  permis- 
sive right,  intended  to  excuse  what  in  strictness  is 
a  trespass  in  both,  and  to  prevent  a  multiplicity  of 
suits :  and  therefore  either  township  may  enclose 
and  bar  out  the  other,  though  tliey  have  intercom- 
moned time  out  of  mind.  Common  in  gross,  or 
at  large,  is  such  as  is  neither  appendant  nor  appur- 
tenant to  land,  but  is  annexed  to  a  man's  person ; 
being  granted  to  him  and  his  heirs  by  deed  :  or  it 
may  be  claimed  by  prescriptive  right,  as  by  a  par- 
son of  a  church,  or  the  like  corporation  sole.  This 
is  a  separate  inheritance,  entirely  distinct  from  any 
landed  property,  and  may  be  vested  in  one  who  has 
JJot  a  foot  of  ground  in  the  manor. 

2,  3.  Common  of  piscary  is  a  liberty  of  fishing  in 
another  man's  water  j  as  common  of  turbary  is  a 
liberty  of  digging  turf  upon  another's  ground. 
There  is  also  a  common  of  digging  for  coals,  mi- 
nerals, stones,  and  the  like. 
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4.  Common  of  etovera  or  estoumers,  that  is,  ne- 
cessariea  (from  estoffer,  to  furnish)  i»  a  liberty  of 
taking  necessary  woodj  for  the  use  or  furniture  of 
a  bouse  or  farm,  from  off  another's  estate.  The 
Saxon  word,  botCy  is  used  by  us  as  synon3^mous  to 
the  French  estovers  ;  and  therefore  house-bote  is  a 
sufficient  allowance  of  wood,  to  repair,  or  to  burn, 
in  the  house;  which  latter  is  sometimes  called 
fire*bote :  plough-bote  and  cart-bote  are  wood  to 
be  employed  in  making  and  repairing  all  instru- 
ments of  husbandry :  and  hay-bote  or  hedge-bote 
is  wood  for  the  repairing  of  hays,  hedges,  or  fences. 
These  botes  or  estovers  must  be  reasonable  ones ; 
and  such  any  tenant  or  lessee  may  take  off  the 
land  let  or  demised  to  him,  without  waiting  for  any 
leave,  assignment,  or  appointment  of  the  lessor, 
unless  he  be  restrained  by  special  covenant  to  the 
contrary. 

IV.  A  fourth  species  of  incorporeal  heredita- 
ments is  that  of  ways;  or  the  right  of  going  over 
another  man's  ground.  This  may  be  grounded  on 
a  special  permission.  A  way  may  be  also  by  pre- 
scription ;  as  if  all  the  inhabitants  of  such  a  ham* 
let,  or  all  the  owners  and  occupiers  of  such  a  farm, 
have  im  memorial  ly  used  to  cross  such  a  ground, 
for  such  a  particular  purpose  :  for  this  immemorial 
usage  supposes  an  original  grant,  whereby  a  right 
of  way  thus  appurtenant  to  land  or  bouses  may 
clearly  be  created.  A  right  of  way  may  also  arise 
by  act  and  operation  of  law  :  for,  if  a  man  grants 
me  a  piece  of  ground  in  the  middle  of  his  field,  be 
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at  the  same  time  tacitly  and  impliedly  gives  me  a 
way  to  come  at  it ;  and  I  may  cross  his  land  for 
that  purpose  without  trespass. 

V.  Offices,  which  have  a  right  to  exercise  a 
pablic  or  private  employment,  and  take  the  fees 
and  emoluments  thereunto  belonging,  are  also  in- 
corporeal hereditaments. 

VI.  Dignities  bear  a  near  relation  to  offices,  and 
are  a  species  of  incorporeal  hereditaments,  wherein 
a  man  may  have  a  property  or  estate. 

VII.  Franchises  are  a  seventh  species.  Fran- 
chise and  liberty  are  used  as  synonymous  terms  t 
and  their  definition  is,  a  royal  privilege,  or  branch 
of  the  king's  prerogative,  subsisting  in  the  hands  of 
a  subject. 

VIII.  Corodies  are  a  right  of  sustenance,  or  to 
receive  certain  allotments  of  victual  and  provision 
for  one's  maintenance.  In  lieu  of  which  (espe-^ 
cially  when  due  from  ecclesiastical  persons)  a 
pension  or  sum  of  money  is  sometimes  sub- 
stituted. 

IX.  Annuities,  which  are  much  of  the  same 
nature ;  only  that  these  arise  from  temporal,  as  the 
former  from  spiritual,  persons.  An  annuity  is  a 
thing  very  distinct  from  a  rent-charge,  with  which 
it  is  frequently  confounded :  a  rent-charge  being  a 
burthen  imposed  upon  and  issuing  out  of  landr, 
whereas  an  annuity  is  a  yearly  sum  chargeable  only 
ttpon  the  person  of  the  grantor. 

X.  Rents  are  the  last  species  of  incorporeal  he- 
reditaments. The  word  rent  or  render,  redUtis, 
signifies  a  compensation  or  return,  it  being  in  the 
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nature  of  an  acknowledgment  given  for  the  posses- 
sion of  some  corporeal  inheritance.  It  is  defined 
to  be  a  certain  profit  issuing  yearly  out  of  lands  and 
tenements  corporeal.  It  must  also  issue  i/eaWi/ ; 
though  there  is  no  occasion  for  it  to  issue  every 
successive  year ;  but  it  may  be  reserved  every  se- 
cond, third,  or  fourth  year;  yet,  as  it  is  to  be  pro- 
duced out  of  the  profits  of  lands  and  tenements,  as 
a  recompense  for  being  permitted  to  hold  or  enjoy 
them,  it  ought  to  be  reserved  yearly,  because  those 
profits  do  annually  arise  and  are  annually  renewed. 
It  must  issue  out  of  the  thing  granted,  and  not  be 
part  of  the  land  or  thing  itself;  wherein  it  differs 
from  an  exception  in  the  grant,  which  is  always  of 
part  of  the  thing  granted.  It  must,  lastly,  issue 
out  of  laiids  and  tenements  corporeal;  that  is,  from 
some  inheritance  whereunto  the  owner  or  grantee 
of  the  rent  may  have  recourse  to  distrain.  There- 
fore a  rent  cannot  be  reserved  out  of  an  advowson, 
a  common,  an  ofBce,  a  franchise,  or  the  like. 

Rents  of  assise  are  the  certain  established  rents 
of  the  freeholders  and  ancient  copyholders  of  a 
manor,  which  cannot  be  departed  from  or  varied. 
Those  of  the  freeholders  are  frequently  called  chiej 
rents,  reditus  capitales ;  and  both  sorts  are  indifier- 
ently  denominated  quit  rents,  quieti  redittis;  be- 
cause thereby  the  tenant  goes  quit  and  free  of  all 
other  services.  A  fee  farm  rent  ^  is  a  rent  charge, 
issuing  out  of  an  estate  in  fee;  of  at  least  one 
fourth  of  the  value  of  the  lands,  at  the  time  of  its 
reservation ;  for  a  grant  of  lands,  reserving  so  con- 
siderable a  rent,  is  indeed  only  letting  lands  to  farm 
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in  fee  simple  instead  of  thq  usual  methods  for  life 
or  years. 

Rent  is  regularly  due  and  payable  upon  the  land 
from  whence  it  issues,  if  no  particular  place  b 
mentioned  in  the  reservation  :  but,  in  case  of  the 
king,  the  payment  must  be  either  to  his  officers  at 
the  exchequer,  or  to  his  receiver  in  the  country. 
And,  strictly,  the  rent  is  demandable  and  payable 
before  the  time  of  sun-set  of  the  day  whereon  it 
is  reserved  •  though  perhaps  not  absolutely  due  till 
midnight. 


CHAPTER  IV. 

OF  THB   FEUDAL   SYSTBM. 

It  is  impossible  to  understand,  with  any  degree  of 
accuracy,  either  the  civil  constitution  of  this  king* 
dom,  or  the  laws  which  regulate  its  landed  pro- 
perty, without  some  general  acquaintance  with  the 
nature  and  doctrine  of  feuds,  or  the  feudal  law : 
A  system  so  universally  received  throughout  Europe, 
upwards  of  twelve  centuries  ago,  that  sir  Henry 
Spelman  does  not  scruple  to  call  it  the  law  of  na- 
tions in  our  western  world. 

But  this  feudal  polity,  which  was  thus  by  degrees 
established  over  all  the  continent  of  Europe,  seems 
not  to  have  been  received  in  this  part  of  our  island, 
at  least  not  universally  and  as  a  part  of  the  national 
constitution,  till  the  reign  of  William  the  Norman, 
^ot  bat  that  it  is  reasonable  to  believe,  from  abun* 
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dant  traces  in  oar  history  and  laws,  that  even  in 
the  times  of  the  Saxons,  who  were  a  swarm  from 
what  sir  William  Temple  calls  the  same  northern 
hive,  something  similar  to  this  was  in  use :  yet  nol 
so  extensively,  nor  attended  with  all  the  rigour 
that  was  afterwards  imported  by  the  Normans. 
For  the  Saxons  were  firmly  settled  in  this  island, 
at  least  as  early  as  the  year  600 :  and  it  was  not 
till  two  centuries  after,  that  fends  arrived  to  their 
full  vigour  and  maturity,  even  on  the  continent  of 
Europe. 

This  introduction,  however,  of  the  feudal  tenures 
into  England,  by  king  William,  does  not  seem  to 
have  been  effected  immediately  after  the  conquest, 
nor  by  the  mere  arbitrary  will  and  power  of  the 
conqueror ;  but  to  have  been  gradually  established 
1)y  the  Norman  barons,  and  others,  in  such  forfeited 
lands  as  they  received  from  the  gift  of  the  con- 
queror, and  afterwards  universally  <;onsented  to  by 
the  great  council  of  the  nation  long  after  his  title 
was  established. 

And,  though  the  time  of  this  great  revolution  in 
our  landed  property  cannot  be  ascertained  with 
exactness,  yet  there  are  some  circumstances  that 
may  lead  us  to  a  probable  conjecture  concerning  it* 
For  we  learn  from  the  Saxon  chronicle,  that  in  the 
nineteenth  year  of  king  William's  reign  an  invasion 
was  apprehended  from  Denmark ;  and  the  military 
constitution  of  the  Saxons  being  then  laid  aside, 
and  no  other  introduced  in  its  stead,  the  kingdom 
was  wholly  defenceless :  which  occasioned  the 
king  to  bring  over  a  large  army  of  Normans  and 
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Britofls,  who  were  quartered  upon  every  landholder, 
and  greatly  oppressed  the  people.  This  apparent 
weakness,  together  with  the  grievances  occasioned 
by  a  foreign  force,  might  co-operate  with  the  king's 
remonstrances,  and  the  better  incline  the  nobility 
to  listen  to  his  proposals  for  putting  them  in  a  pos- 
ture of  defence.  For>  as  soon  as  the  danger  was 
over,  the  king  held  a  great  council  to  inquire  into 
the  state  of  the  nation ;  the  immediate  consequence 
of  which  was  the  compiling  of  the  great  survey 
called  domesday-book,  which  was  finished  in  the 
next  year:  and  in  the  latter  end  of  that  very  year 
the  king  was  attended  by  all  his  nobility  at  Sarum ; 
where  all  the  principal  landholders  submitted  their 
lands  to  the  yoke  of  military  tenure,  became  the 
king's  vassals,  and  did  homage  and  fealty  to  his 
person. 

This  new  polity,  therefore,  seems  not  to  have 
been  imposed  by  the  conqueror,  but  nationally  and 
freely  adopted  by  the  general  assembly  of  the 
whole  realm,  in  the  same  manner  as  other  nations 
of  Europe  had  before  adopted  it,  upon  the  same 
principle  of  self-security. 

In  consequence  of  this  change,  it  became  a 
fundamental  maxim  and  necessaiy  principle  (though 
in  reality  a  mere  fiction)  of  our  English  tenures, 
"  that  the  king  is  the  universal  lord  and  original 
proprietor  of  all  the  lands  in  his  kingdom ;  and 
that  no  man  doth  or  can  possess  any  part  of  it,  but 
what  has  mediately  or  immediately  been  derived  as 
^  gift  from  him,  to  be  held  upon  feudal  services." 
For,  this  being  the  real  case  in  pure,  original,  pro- 
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per  feudS|  other  nations  who  adopted  this  system 
were  obliged  to  act  upon  the  same  supposition,  as 
a  substruction  and  foundation  of  their  new  polity, 
though  the  fact  was  indeed  far  otherwise.  And 
indeed  by  thus  consenting  to  the  introduction  of 
feudal  tenures,  our  English  ancestors  probably 
meant  no  more  than  to  put  the  kingdom  in  a  state 
of  defence  by  establishing  a  military  system ;  and 
to  oblige  themselves  (in  respect  of  their  lands)  to 
maintain  the  king's  title  and  territories,  with  equal 
vigour  and  fealty,  as  if  they  had  received  their 
lands  from  his  bounty  upon  these  express  condi- 
tions, as  pure,  proper,  beneficiary  feudatories. 
But,  whatever  their  meaning  was,  the  Norman 
interpreters,  skilled  in  all  the  niceties  of  the  feudal 
constitutions,  and  well  understanding  the  import 
and  extent  of  the  feudal  terms,  gave  a  very  dif- 
ferent construction  to  this  proceeding ;  and  there- 
upon took  a  handle  to  introduce  not  only  the  rigo- 
rous doctrines  which  prevailed  in  the  duchy  of 
Normandy,  but  also  such  fruits  and  dependencies, 
such  hardships  and  services,  as  were  never  known 
to  other  nations ;  as  if  the  English  had  in  fact  as 
well  as  theory,  owed  every  thing  they  had  to  the 
bounty  of  their  sovereign  lord. 

Our  ancestors,  therefore,  who  were  by  no  means 
beneficiaries,  but  had  barely  consented  to  this 
fiction  of  tenure  from  the  crown,  as  the  basis  of  a 
military  discipline,  with  reason  looked  upon  these 
deductions  as  grievous  impositions,  and  arbitrary 
conclusions  from  principles  that,  as  to  them,  had 
no  foundation  in  truth. 
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Having  givea  this  short  history  of  their  rise  and 
progress,  we  will  next  consider  tlie  nature,  doctriuei 
and  principal  laws  of  feuds;  wherein  we  shall 
evidently  trace  the  groundwork  of  many  parts  of 
oar  public  polity,  and  also  the  original  of  such  of 
our  own  tenures,  as  were  either  abolished  in  the 
iast  century,  or  still  remain  in  force. 

The  grand  and  fundamental  maxim  of  all  feudal 
teDure  is  this ;  that  all  lands  were  originally  granted 
out  by  the  sovereign,  and  are  therefore  holden, 
either  mediately  or  immediately,  of  the  crown. 
The  grantor  was  called  the  proprietor,  or  lord; 
being  he  who  retained  the  dominion  or  ultimate 
property  of  the  feud  or  fee  :  and  the  grantee,  who 
had  only  the  use  and  possession,  according  to  the 
terms  of  the  grant,  was  stiled  the  feudatory  or 
tmscdj  which  was  only  another  name  for  the  tenant 
or  holder  of  the  lands  ;  though,  on  account  of  the 
prejudices  we  have  justly  conceived  against  the  doc- 
trines that  were  afterwards  grafted  on  this  system, 
tve  now  use  the  word  vassal  opprobrious ly,  as  syno- 
nymous to  slave  or  bondman.  The  manner  of  the 
grant  was  by  words  of  gratuitous  and  pure  donation, 
dedi  et  concessi;  which  are  still  the  operative 
words  in  our  modern  infeodations  or  deeds  of  feofF- 
naent.  This  was  perfected  by  the  ceremony  of 
corporal  investiture,  or  open  and  notorious  delivery 
of  possession  in  the  presence  of  the  other  vassals, 
which  perpetuated  among  them  the  era  of  the  new 
acquisition,  at  a  time  when  the  art  of  writing  was 
very  little  known :  and  therefore  the  evidence  of 
property  was  reposed  in  the  memory  of  the  neigh* 
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l^ourhood ;  who^  in  case  of  a  disputed  title^  were 
afterwards  called  apon  to  decide  the  difference^  not 
only  according  to  external  proofs,  adduced  by  the 
parties  litigant^  but  also  by  the  internal  testimony 
of  their  own  private  knowledge. 

Besides  an  oath  of  fealty ^  or  profession  of  faith 
to  the  lord,  which  was  the  parent  of  our  oath  of 
allegiance,  the  vassal  or  tenant  upon  investiture  did 
usually  homage  to  his  lord;  openly  and  humbly 
kneeling,  being  ungirt,  uncovered,  and  holding  up 
his  hands  both  together  between  those  of  the  lord, 
who  sat  before  him ;  and  there  professing  that  ^'  he 
did  become  his  man,  from  that  day  forth,  of  life 
and  limb  and  earthly  honour :''  and  then  he  re- 
ceived a  kiss  from  his  lord. 

The  lord  was,  in  early  times,  the  legblator  an4 
judge  over  all  his  feudatories:  and  therefore  the 
vassals  of  the  inferior  lords  were  bound  by  their 
fealty  to  attend  their  domestic  courts  baron  (which 
were  instituted  in  every  manor  or  barony,  for  doiog 
speedy  and  effectual  justice  to  all  the  tenants)  io 
order  as  well  to  answer  such  complaints  as  might 
be  alleged  against  themselves,  as  to  form  a  juiy 
or  homage  for  the  trial  of  their  fellow-tenants ;  and 
upon  this  account,  in  all  the  feudal  institutions 
both  here  and  on  the  continent,  they  are  distin- 
guished by  the  appellation  of  the  peers  of  the 
court ;  pares  curtis,  or  pares  curiae. 

These  were  the  principal,  and  very  simple,  qua- 
lities of  the  genuine  or  original  feuds;  being  then 
all  of  a  military  nature,  and  in  the  bands  of  mili' 
tary  persons  :  though  the  feudatories,  being  under 
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frequent  incapacities  of  caltivating  and  manuring 
their  own  lands,  soon  found  it  necessary  to  commit 
part  of  them  to  inferior  tenants ;  obliging  them  to 
such  returns  in  service,  corn,  cattle,  or  money,  as 
might  enable  the  chief  feudatories  to  attend  their 
military  duties  without  distraction  :  which  returns, 
or  reditus,  were  the  original  of  rents.  And  by  this 
means  the  feudal  polity  was  greatly  extended; 
these  inferior  feudatories  (who  held  what  are  called 
in  the  Scots  law  "rere-fiefs")  being  under  similar 
obligations  of  fealty,  to  do  suit  of  court,  to  answer 
the  stipulated  renders  or  rent  service,  and  to  pro- 
mote the  welfare  of  their  immediate  superiors  or 
lords.  But  this  at  the  same  time  demolished  the 
ancient  simplicity  of  feuds ;  and  an  inroad  being 
once  made  upon  their  constitution,  it  subjected 
them,  in  a  course  of  time,  to  great  varieties  and 
innovations.  Feuds  came  to  be  bought  and  sold, 
and  deviations  were  made  from  the  old  fundamental 
roles  of  tenure  and  succession  ;  which  were  held 
no  longer  sacred,  when  the  feuds  themselves  no 
longer  continued  to  be  purely  military. 

But  as  soon  as  the  feudal  system  came  to  be 
considered  in  the  light  of  a  civil  establishment, 
rather  than  as  a  military  plan,  the  ingenuity  of  the 
same  ages,  which  perplexed  all  theology  with  the 
subtilty  of  scholastic  disquisitions,  and  bewildered 
philosophy  in  the  mazes  of  metaphysical  jargon, 
began  abo  to  exert  its  influence  on  this  copious 
and  fruitful  subject :  in  pursuance  of  which,  the 
most  refined  and  oppressive  consequences  were 
drawn  from  what  originally  was  a  plan  of  simplicity 
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and  liberty,  equally  beneficial  to  both  lord  and 
tenant^  and  prudently  calculated  for  their  mutual 
protection  and  defence.  From  this  one  foundation, 
in  different  countries  of  Europe,  very  different  su- 
perstructures have  been  raised :  what  effect  it  has 
produced  on  the  landed  property  of  England  will 
appear  in  the  following  chapters. 


CHAPTER  V. 

OF  tHK  ANCIENT    ENGLISH   TENURES. 

In  this  chapter  we  shall  take  a  short  view  of  the 
ancient  tenures  of  our  English  estates,  or  the 
manner  in  which  lands,  tenements,  and  heredita- 
ments might  have  been  holden ;  as  the  same  stood 
in  force,  till  the  middle  of  the  last  century.  In 
which  we  shall  easily  perceive,  that  all  the  particu- 
larities, all  the  seeming  and  real  hardships,  that 
attended  those  tenures,  were  to  be  accounted  for 
upon  feudal  principles  and  no  other  ;  being  fruits 
of,  and  deduced  from,  the  feudal  policy. 

All  tenures  being  thus  derived^  or  supposed  to 
be  derived  from  the  king,  those  that  held  immedi- 
ately under  him,  in  right  of  his  crown  and  dignity, 
were  called  his  tenants  in  capite^  or  in  chief; 
which  was  the  most  honourable  species  of  tenure, 
but  at  the  same  time  subjected  the  tenants  to 
greater  and  more  burthensome  services^  than  infe- 
jior  tenures  did. 

There  seem  to  have  subsisted  amOng  our  ances- 
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tors  four  principal  species  of  lay  tenures,  to  which 
all  others  may  be  reduced :  the  grand  criteria  of 
which  were  the  natures  of  the  several  services  or 
renders,  that  were  due  to  the  lords  from  their 
tenants.  The  services,  in  respect  of  their  quality, 
were  either ^ree  or  bcLse  services;  in  respect  of  their 
quantity  and  the  time  of  exacting  them,  were  either 
certain  or  uncertain.  Free  services  were  such  as 
were  not  unbecoming  the  character  of  a  soldier,  or 
a  freeman,  to  perform;  as  to  serve  under  his  lord 
in  the  wars,  to  pay  a  sum  of  money,  and  the  like. 
Base  services  were  such  as  were  fit  only  for  pea«< 
sants,  or  persons  of  a  servile  rank ;  as  to  plough 
the  lord's  land,  to  make  his  hedges,  to  carry  out 
his  dung,  or  other  mean  employments.  The  cevr 
tain  services,  whether  free  or  base,  were  such  as 
were  stinted  in  quantity,  and  could  not  be  exceeded 
on  any  pretence ;  as,  to  pay  a  stated  annual  rent, 
or  to  plough  such  a  field  for  three  days.  The  un-^ 
C€rtam  depended  upon  unknown  contingencies: 
as,  to  do  military  service  in  person,  or  pay  an 
assessment  in  lieu  of  it,  when  called  upon ;  or  to 
wind  a  horn  whenever  the  Scots  invaded  the  realm ; 
which  are  free  services;  or  to  do  whatever  the 
lord  should  command ;  which  is  a  base  or  villein 
service. 

From  the  various  combinations  of  these  services 
have  arisen  the  four  kinds  of  lay  tenure  which  sub- 
sisted in  England,  till  the  middle  of  the  last  cen- 
tury; und  three  of  which  subsist  to  this  day. 
First,  where  the  service  was  free^  hut  uncertain  as 
H^ilitary  service    with  homage,    that  tenure  was 
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called  the  tenure  in  chivalry,  per  servUium  mHitaref 
or  by  knight  service.  Secondlyi  where  the  service 
was  not  oh\y  fre€y  but  also  certaiuj  as  by  fealty 
onlyi  by  rent  and  fealty,  ^c.  that  tenure  was  called 
Uberum  socagium,  or  free  socage.  These  were  the 
only^ee  holdings  or  tenements ;  the  others  were 
vUlenous  or  servile :  as,  thirdly,  where  the  service 
was  base  in  its  nature,  and  uncertain  as  to  time  and 
quantity,  the  tenure  was  purum  villenagium,  abso' 
lute  or  pure  villenage.  Lastly,  where  the  service 
was  base  in  its  nature,  but  reduced  to  a  certainty, 
this  was  still  villenage,  but  distinguished  from  the 
other  by  the  name  of  privileged  villenage,  viUena- 
gium  privilegiatum;  or  it  might  be  still  called 
socage  (from  the  certainly  of  its  services)  but  de-* 
graded  by  their  baseness  into  the  inferior  title  of 
tillenagivm  socagium^  villein-socage. 

I.  The  first,  most  universal,  and  esteemed  the 
most  honourable  species  of  tenure,  was  that  by 
knight-service,  called  in  Latin  serviiium  miUtarSf 
and  in  law-French  chivalry^  or  service  de  chivaler^ 
answering  to  the  Jief  d' haubert  of  the  Normans^ 
which  name  is  expressly  given  it  by  the  mirroor. 
This  differed  in  very  few  points,  as  we  shall  pre- 
sently see,  from  a  pure  and  proper  feud^  being  en- 
tirely military,  and  the  general  effect  of  the  feudal 
establishment  in  England.  To  make  a  tenure  by 
knight-service,  a  determinate  quantity  of  land  was 
necessary,  which  was  called  a  knight's  fee,  feodum 
militare}  the  value  of  which,  not  only  in  the  reiga 
of  Edward  L  but  also  of  Henry  IL  and  therefore 
probably  at  its  original  in  the  reign  of  the  coo- 
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queror,  was  stated  at  L.20.  per  aimwm;  and  a  cer* 
tain  namber  of  these  knight's  fees  were  reqaisite  to 
make  up  a  barony.  And  he  who  held  this  propor- 
tion of  land  (or  a  whole  fee)  by  knight-service,  was 
bound  to  attend  his  lord  to  the  wars  for  forty  days 
in  every  year,  if  called  upon :  which  attendance 
wafifhis  reditu^  or  return,  his  rent  or  service^  for 
the  land  he  claimed  to  hold.  If  he  held  only  half 
a  knight's  fee,  he  was  only  bound  to  attend  twenty 
days^  and  so  in  proportion.  And  there  is  reason 
to  apprehend,  that  this  service  was  the  whole  that 
our  ancestors  meant  to  subject  themselves  to;  the 
other  fruits  and  consequences  of  this  tenure  being 
fraudulently  superinduced,  as  the  regular  (though 
unforeseen)  appendages  of  the  feudal  system. 

This  tenure  of  knight-service  had  all  the  marks 
of  a  strict  and  regular  feud :  it  was  granted  by 
words  of  pure  donation,  dedi  et  concesri;  was 
transferred  by  investiture  or  delivering  corporal 
possession  of  the  land,  usually  called  livery  of 
seisin;  and  was  perfected  by  homage  and  fealty. 
It  also  drew  after  .it  these  seven  fruits  and  conse- 
quences, as  inseparably  incident  to  the  tenure  in 
chivalry ;  viz,  aids,  relief,  primer  seisin,  wardship) 
marriage,  fines  for  alienation,  and  escheat. 

1.  Aids  were  originally  mere  benevolences 
granted  by  the  tenant  to  his  lord,  in  times  of  diffi- 
culty and  distress  3  but  in  process  of  time  they 
grew  to  be  considered  as  a  matter  of  right,  and  not 
of  discretion.  These  aids  were  principally  three: 
first,  to  ransom  the  latA*s  person,  if  taken  .prisoner; 
a  necessary  consequence  of  the  feudal  attachment 
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and  fidelity  y  insomuch  that  the  neglect  of  doing  it^ 
whenever  it  was  in  the  vassal's  power,  was  by  the 
strict  rigour  of  the  feudal  law,  an  absolute  fcwfei- 
ture  of  his  estate.  Secondly,  to  make  the  lord's 
eldest  son  a  knight;  a  matter  that  was  formerly 
attended  with  great  ceremony,  pomp,  and  expense. 
This  aid  could  not  be  demanded  till  the  heir  was 
fifteen  years  old,  or  capable  of  bearing  arms  :  the 
intention  of  it  being  to  breed  up  the  eldest  son, 
and  heir  apparent  of  the  seignory,  to  deeds  of  arms 
and  chivalry,  for  the  better  defence  of  the  nation. 
Thirdly,  to  marry  the  lord's  eldest  daughter,  by 
giving  her  a  suitable  portion. 

2.  Relief,  relmum,  is  mentioned  as  incident  to 
•every  feudal  tenure,  by  way  of  fine  or  composition 
with  the  lord  for  taking  up  the  estate,  which  was 
lapsed  or  fallen  in  by  the  death  of  the  last  tenant. 
But,  though  reliefs  had  their  original  while  feuds 
were  only  life*estates,  yet  they  continued  after 
feuds  became  hereditary;  and  were  therefore 
looked  upon,  very  justly,  as  one  of  the  greatest 
grievances  of  tenure  :  especially  when,  at  the  first, 
they  were  merely  arbitrary  and  at  the  [will  of  the 
lord ;  so  that,  if  he  pleased  to  demand  an  exorbi- 
tant relief,  it  was  in  effect  to  disinherit  the  heir. 

3.  Primer  seisin  was  a  feudal  burthen,  only  in- 
cident to  the  king's  tenants  in  capite^  and  not  to 
those  who  held  of  inferior  or  mesne  lords.  It  was 
a  right  which  the  king  had,  when  any  of  his  tenants 
in  capite  died  seised  of  a  knight's  fee,  to  receive  of 
the  heir  (provided  he  were  of  full  age)  one  whole 
year's  profits  of  the  lands,  if  they  were  in  immediate 
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possession ;  and  half  a  year*s  profits,  if  the  lands 
were  in  reversion  expectant  on  an  estate  for  life. 
And  the  king  was  intttled  to  enter  and  receive  the 
whole  profits  of  the  land,  till  livery  was  sued; 
which  suit  being  commonly  within  a  year  and  day 
next  after  the  death  of  the  tenant,  therefore  the 
king  used  to  take  at  an  average  ihejirsi  fruUiy  that 
is  to  say,  one  year's  profits  of  the  land.  And  this 
afterwards  gave  a  handle  to  the  popes,  who  claimed 
to  be  feudal  lords  of  the  chnrch,  to  claim  in  like 
manner  from  every  clergyman  in  England  the  first 
year's  profits  of  his  benefice,  by  way  of  jnimtUB, 
or  first  fruits. 

4.  These  payments  were  only  due  if  the  heir  was 
of  full  age ;  but  if  he  was  under  twenty-one,  being 
a  male,  or  fourteen,  being  a  female ;  the  lord  was 
intitled  to  the  wardship  of  the  heir,  and  was  called 
the  guardian  in  chivalry.  This  wardship  ccmsisted 
in  having  the  custody  of  the  body  and  lands  of 
such  heir,  without  any  account  of  the  profits,  till 
the  age  of  twenty-one  in  males,  and  sixteen  in 
females. 

When  the  male  heir  arrived  to  the  age  of  twenty- 
ooe,  or  the  heir  female  to  that  of  i^ixteen,  they 
might  sue  out  their  livery  or  ousterUmain  ;  that  is, 
the  delivery  of  their  lands  out  of  their  guardian's 
hands.  For  this  they  were  obliged  to  pay  a  fine, 
namely,  half  a  year's  profits  of  the  land ;  though 
this  seems  expressly  contrary  to  magna  carta* 
However,  in  consideration  of  their  lands  having 
been  so  long  in  ward,  they  were  excused  all  reliefs, 
and  the  king's  tenants  also  all  primer  seisins*.    In 
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order  to  ascertain  the  profits  that  arose  to  the  crown 
by  these  fruits  of  tenure,  and  to  grant  the  heir  his 
livery,  the  itinerant  justices,  or  justices  in  eyre, 
had  it  formerly  in  charge  to  make  inquisition  con* 
cerningthem  by  a  jury  of  the  county  ;  commonly 
called  an  inqnisitio  post  mortem  j  which  was  insti- 
tuted to  inquire  (at  the  death  of  any  man  of  for- 
tune) the  value  of  his  estate,  the  tenure  by  which 
it  was  holden,  and  who,  and  of  what  age,  his  heir 
was ;  thereby  to  ascertain  the  relief  and  value  of 
the  primer  seisin,  or  the  wardship  and  livery  accru- 
ing to  the  king  thereupon.  A  manner  of  proceed- 
ing that  came  in  process  of  time  to  be  greatly 
abased,  and  at  length  an  intolerable  grievance ;  it 
being  one  of  the  principal  accusations  against 
Empson  and  Dudley,  the  wicked  engines  of 
Henry  VII.  that  by  colour  of  false  inquisitions 
they  compelled  many  persons  to  sue  out  livery 
from  the  crown,  who  by  no  means  were  tenants 
thereunto.  And,  afterwards,  a  court  of  wards  and 
liveries  was  erected,  for  conducting  the  same  in- 
quiries in  a  more  solemn  and  legal  niannen 

When  the  heir  thus  came  of  full  age,  provided 
he  held  a  knight's  fee,  he  was  to  receive  the  order 
of  knighthood,  and  was  compellable  to  take  it 
upon  him,  or  else  pay  a  fine  to  the  king.  For,  in 
those  heroical  times,  no  person  was  qualified  for 
deeds  of  arms  and  chivalry  who  had  not  received 
this  order,  which  was  conferred  with  much  prepa- 
ration and  solemnity.  This  prerogative,  of  com- 
pelling the  vassals  to  be  knighted,  or  to  pay  a  fine, 
was  expressly  recognized   in  parliament,    by  the 
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statate  de  mUitibus,  I  Edw.  II.  and  was  afterwards 
abolished  by  statute  16  Car.  I.  c.  20. 

5.  Bat,  before  they  came  of  age,  there  was  still 
another  piece  of  authority,  which  the  guardian  was 
at  liberty  to  exercise  over  his  infant  wards  ;  I  mean 
the  right  of  marriage  (maritagiumf  as  contradis- 
tinguished from  matrimonium)  which  in  its  feudal 
sense  signifies  the  power  which  the  lord  or  guar* 
dian  in  chivalry  had  of  disposing  of  his  infant  ward 
in  matrimony.  For^  while  the  infant  was  in  ward, 
the  guardian  had  the  power  of  tendering  him  or 
her  a  suitable  match,  without  disparagement,  or 
inequality :  which  if  the  infants  refused,  they  for- 
feited the  value  of  the  marriage,  valorem  maritc^piy 
to  their  guardian ;  that  is,  so  much  as  a  jury  would 
assess,  or  any  one  would  bondjide  give  to  the  guar- 
dian for  such  an  alliance :  and,  if  the  infants  mar- 
ried themselves  without  the  guardian's  consent, 
they  forfeited  double  the  value,  dupticem  valorem 
naritagiu 

6.  Another  attendant  or  consequence  of  tenure 
by  knight-service  was  that  of  fines  due  to  the  lord 
for  every  alienaiiony  whenever  the  tenant  had  occa- 
sion to  make  over  his  land  to  another.  By  the 
statate  of  1  Edw.  III.  c.  12.  it  was  settled,  that 
^ne-third  of  the  yearly  value  should  be  paid  for  a 
licence  of  alienation ;  but,  if  the  tenant  presumed 
to  aliene  without  a  licence,  a  full  year's  value 
should  be  paid. 

7r  The  last  consequence  of  tenure  in  chivalry 
was  escheat;  which  is  the  determination  of  the 
tenure,  or  dissolution  of  the  mutual  bond  between 
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the  lord  and  tenant,  from  the  extinction  of  the 
blood  of  the  latter  by  either  natural  or  civil  means: 
if  he  died  without  heirs  of  his  blood,  or  if  his  blood 
was  corrupted  and  stained  by  commission  of  treason 
or  felony ;  whereby  every  inheritable  quality  was 
entirely  blotted  out  and  abolished.  In  such  cases 
the  land  escheated,  or  fell  back,  to  the  lord  of  the 
fee  ;  that  is,  the  tenure  was  determined  by  breach 
of  the  original  condition,  expressed  or  implied  in 
the  feudal  donation.  In  the  one  case,  there  were 
no  heirs  subsisting  of  the  blood  of  the  first  feudatory 
or  purchaser,  to  which  heirs  alone  the  grant  of  the 
feud  extended :  in  the  other,  the  tenant,  by  perpe- 
trating an  atrocious  crime,  shewed  that  he  was  no 
longer  to  be  trusted  as  a  vassal,  having  forgotten 
his  duty  as  a  subject ;  and  therefore  forfeited  his 
feud,  which  he  held  under  the  implied  condition 
that  he  should  not  be  a  traitor  or  a  felon.  The 
consequence  of  which  in  both  cases  was,  that  the 
gift^  being  determined,  resulted  back  to  the  lord 
who  gave  it. 

These  were  the  principal  qualities,  fruits,  and 
consequences  of  the  tenure  by  knight-service :  a 
tenure,  by  which  the  greatest  part  of  the  lands  in 
this  kingdom  were  holden,  and  that  principally  of 
the  king  in  capitCy  till  the  middle  of  the  last  cen- 
tury. •  There  were  also  some  other  species  of 
knight-service ;  so  called,  though  improperly,  be- 
cause the  service  or  render  was  of  a  free  and  ho-^ 
nourable  nature,  and  equally  uncertain  as  to  the 
time  of  rendering  as  that  of  knight-service  proper, 
and  because  they  were  attended  with  similar  fruits 
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and  consequences.  Such  was  the  tenure  by  grand 
serjeanty,  per  magnum  servitium,  whereby  the  te- 
nant was  bounds  instead  of  serving  the  king  geiie- 
Tdlly  in  his  wars,  to  do  some  special  honorary  ser- 
vice to  the  king  in  person ;  as  to  carry  his  banner^ 
his  sword,  or  the  like  3  or  to  be  his  butler,  cham- 
pion, or  other  ofl&cer,  at  his  coronation.  Tenure 
by  comage^  which  was,  to  wind  a  horn,  when  the 
Scots  or  other  enemies  entered  the  land,  in  order 
to  warn  the  king's  subjects,  was  (like  other  services 
of  this  nature)  a  species  of  gratid  serjeanty. 

These  services,  both  of  chivalry  and  grand  ser- 
jeanty, were  all  personal,  and  uncertain  as  to  their 
quantity  or  duration.  But,  the  personal  attendance 
io  knight-service  growing  troublesome  and  incon- 
venient in  many  respects,  the  tenants  found  means 
of  compounding  for  it;  by  first  sending  others  in 
their  stead,  and  in  process  of  time  making  a  pecu- 
niary satisfaction  to  the  lords  in  lieu  of  it.  This 
pecuniary  satisfaction  at  last  came  to  be  levied  by 
assessments^  at  so  much  for  every  knight's  fee; 
and  therefore  this  kind  of  tenure  was  called  scuta^ 
gmm  in  Latin,  or  servitium  scuti;  scutum  being 
then  a  well-known  denomination  of  mon^y;  and 
in  like  manner  it  was  called,  in  our  Norman  French, 
^scuagej  being  indeed  a  pecuniary,  instead  of  a 
military  service.  It  \s  held  in  our  old  books,  that 
escuage  or  scutage  could  not  be  levied  but  by  con- 
sent of  parliament ;  such  scutages  being  indeed  the 
groundwork  of  all  succeeding  subsidies,  and  the 
land-tax  of  later  times. 
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CHAPTER  VI. 

OF  THE    MODSRN   ENGLISH   TKNUBES. 

Br  the  statute  12  Car.  II.  the  tenures  of  socage 
and  firankalmoign^  the  honorary  services  of  grand 
seijeantyi  and  the  tenure  by  copy  of  court  roll,  were 
reserved ;  nay  all  tenures  in  general^  except  frank- 
almoign, grand  serjeanty,  and  copyhold,  were  re- 
duced to  one  general  species  of  tenure,  then  well 
known  and  subsisting,  called  free  and  common 
socage. 

Socage,  in  its  most  general  ana  extensive  signi- 
fication, seems  to  denote  a  tenure  by  any  certain 
and  determinate  service.  And  in  this  sense  it  is 
by  our  ancient  writers  constantly  put  in  opposition 
to  chivalry,  or  knight-service,  where  the  render 
was  precarious  and  uncertain.  • 

Socage  is  of  two  sorts :  ^re^-socage^  where  the 
services  are  not  only  certain,  but  honourable  }  and 
t»Ifetn-socage,  where  the  services,  though  certain, 
are  of  a  baser  nature.  Of  ^66-socage  tenure  we 
are  first  to  speak ;  and  this,  both  in  the  nature  of 
its  service,  and  the  fruits  and  consequences  apper- 
taining thereto,  was  always  by  much  the  most  free 
and  independent  species  of  any.  And  therefore  I 
cannot  but  assent  to  Mr.  Somner's  etymology  of 
the  word  ;  who  derives  it  from  the  Saxon  appella- 
tion, soCf  which  signifies  liberty  or  privilege,  and, 
being  joined  to  a  usual  termination,  is  called  socage^ 
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in  Latin  mcagium;  signifying  thereby  a  free  or 
privileged  tenure. 

As  therefore  the  grand  criterion  and  distinguish- 
ing mark  of  this  species  of  tenure  are  the  having  its 
renders  or  services  ascertained,  it  will  include 
under  it  all  other  methods  of  holding  free  lands 
by  certain  and  invariable  rents  and  duties :  and, 
in  panicular,  petit  serjeaniy^  tenure  in  burgage, 
and  gavelkind. 

Now  petit  serjeanty  bears  a  great  resemblance  to 
grand  sejjeanty ;  for  as  the  one  is  a  personal  ser* 
vice,  so  the  other  is  a  rent  or  render,  both  tending 
to  some  purpose  relative  to  the  king's  person* 
Petit  serjeanty,  as  defined  by  Littleton,  consists  in 
holdmg  lands  of  the  king  by  the  service  of  render- 
ing to  him  annually  some  small  implement  of  war^ 
as  a  bow,  a  sword,  a  lance,  an  arrow,  or  the  like. 
Tbis,  he  says,  is  but  socage  in  effect :  for  it  is  no 
personal  service,  but  a  certain  rent :  and,  we  may 
add,  it  is  clearly,  no  predial  service,  or  service  of 
the  plough,  but  in  all  respects  Uberum  et  commune 
^ocagitim ;  only,  being  held  of  the  king,  it  is  by 
way  of  eminence  dignified  with  the  title  of  parvum 
icmtium  regis,  or  petit  serjeanty. 

Tenure  in  burgage  is  where  the  king  or  other 
person  is  lord  of  an  ancient  borough,  in  which  the 
tenements  are  held  by  a  rent  certain.  It  is  indeed 
<>nly  a  kind  of  town  socage  5  as  common  socage, 
by  which  other  lands  are  holden,  is  usually  of  a 
rural  nature.  A  borough,  as  we  have  formerly 
seen^  is  distinguished  from  other  towns  by  the 
"ght  of  sending  members   to  parliament;    and. 
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where  the  right  of  election  is  by  burgage  tenure^ 
that  alone  is  a  proof  of  the  antiquity  of  the  borough. 
Tenure  in  burgage,  therefore,  or  burgage  tenure,  is 
where  houses,  or  lands  which  were  formerly  the 
scite  of  houses,  in  an  ancient  borough,  are  held 
of  some  lord  in  common  socage,  by  a  certain  esta- 
blished rent. 

The  nature  of  the  tenure  in  gavelkind.  It  is 
universally  known  what  struggles  the  Kentish  men 
made  to  preserve  their  ancient  liberties,  and  it  is 
principally  in  them  that  we  meet  with  the  custom 
of  gavelkind,  (though  it  was  and  is  to  be  found  in 
some  other  parts  of  the  kingdom).  The  distin- 
guishing properties  of  this  tenure  are  various : 
some  of  the  principal  are  these:  1.  The  tenant  is 
of  age  sufficient  to  aliene  his  estate  by  feoffment 
at  the  age  of  fifteen.  2.  The  estate  does  not 
escheat  in  case  of  an  attainder  and  executiou  for 
felony ;  their  maxim  being,  '<  the  father  to  the 
bough,  the  son  to  the  plough/'  3.  In  most  places 
lie  had  a  power  of  devising  lands  by  will,  before 
the  statute  for  that  purpose  was  made.  4.  The 
lands  descend,  not  to  the  eldest,  youngest,  or  any 
one  son  only,  but  to  all  the  sons  together;  which 
was  indeed  anciently  the  most  usual  course,  of 
descent  all  over  England,  though  in  particular 
places  particular  customs  prevailed. 

III.  Copyhold  tenures,  although  very  meanly 
descended,  yet  come  of  an  ancient  house ;  for,  it 
appears,  that  copyholders  are  in  truth  no  other 
but  villeins,  who,  by  a  long  series  of  immemorial 
encroachments  on  the  lord,  have  at  last  established 
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a  customary  right  to  those  estates,  which  before 
were  held  absolutely  at  the  lord's  will.  Which 
affords  a  very  substantial  reason  for  the  great  variety 
of  customs  that  prevail  in  different  manors,  with 
regard  both  to  the  descent  of  the  estates,  and  the 
privileges  belonging  to  the  tenants. 

These  two  main  principles,  are  held  to  be  the 
supporters  of  the  copyhold  tenure,  and  without 
which  it  cannot  exist  3  I  •  That  the  lands  be  parcel 
of,  and  situate  within  that  manor,  under  which  it 
is  held.  2.  That  they  have  been  demised,  or  de- 
misable, by  copy  of  court  roll  immemorially :  for 
immemorial  custom  is  the  life  of  all  tenures  by 
copy;  so  that  no  new  copyhold  can,  strictly  speak- 
ing, be  granted  at  this  day. 

In  some  manors,  where  the  custom  hath  been 
to  permit  the  heir  to  succeed  the  ancestor  in  his 
tenure,  the  estates  are  stiled  copyholds  of  inheri- 
tance ;  in  others,  where  the  lords  have  been  more 
vigilant  to  maintain  their  rights,  they  remain  copy- 
holds for  life  only ;  for  the  custom  of  the  manor 
has  in  both  cases  so  far  superseded  the  will  of  the 
lord,  that,  provided  the  services  be  performed  or 
stipulated  for  by  fealty,  he  cannot,  in  the  first  in- 
stance, refuse  to  admit  the  heir  of  his  tenant  upon 
his  death ;  nor,  in  the  second,  can  he  remove  his 
present  tenant  so  long  as  he  lives,  though  he  holds 

nominally  by  the  precarious  tenure  of  his  lord's 

will. 

Tlie  fruits  and  appendages  of  a  copyhold  tenure, 
that  it  hath  in  common  with  free  tenures,  are 
fealty,  services,    (as  well  in  rents  as  otherwise) 
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reliefs,  and  escheats.  The  two  latter  belong  only 
to  copyholds  of  inheritance ;  the  former  to  those  for 
life  also.  But,  besides  these^  copyholds  have  also 
faeriots,  wardship,  and  fines.  Heriots,  which  I 
think  are  agreed  to  be  a  Danish  custom,  and  of 
which  we  shall  say  more  hereafter,  are  a  render  of 
the  best  beast  or  other  good  (as  the  custom  may 
be)  to  the  lord,  on  the  death  of  the  tenant.  This 
is  plainly  a  relic  of  villein  tenure;  there  being 
originally  less  hardship  in  it,  when  all  the  goods 
and  chattels  belonged  to  the  lord,  and  he  might 
have  seized  them  even  in  the  villein's  lifetime. 
These  are  incident  to  both  species  of  copyhold; 
but  wardship  and  fines  to  those  of  inheritance 
only. 

Wardship,  in  copyhold  estates,  partakes  both  of 
that  in  chivalry  and  that  in  socage.  Like  that  in 
chivalry,  the  lord  is  the  legal  guardian ;  who  usu- 
ally assigns  some  relation  of  the  infitnt  tenant  to 
act  in  his  stead :  and  he,  like  guardian  in  socage, 
is  accountable  to  his  ward  for  the  profits.  Of  fines, 
some  are  in  the  nature  of  primer  seisins,  due  on 
the  death  of  each  tenant,  others  are  mere  fines  for 
alienation  of  the  lands  ;  in  some  manors  only  one 
of  these  «orts  can  be  demanded,  in  some  both,  and 
in  others  neither.  They  are  sometimes  arbitrary 
and  at  the  will  of  the  lord,  sometimes  fixed  by 
custom :  but,  even  when  arbitrary,  the  courts  of 
law,  in  favour  of  the  liberty  of  copyholders,  have 
tied  them  down  to  be  reasonable  in  their  extent; 
otherwise  they  might  amount  to  a  disherison  of 
the  estate.     No  fine   therefore  is  allowed  to  be 
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taken  apoo  descents  and  alienationSj  (unleas  in 
particular  circumstances)  of  more  tlian  two  years' 
improved  value  of  the  estate. 


CHAPTER  VII. 

OF   FREEHOLD    ESTATES   OF    INHERITANCE. 

The  next  objects  of  our  disquisitions  are  the  nature 
and  properties  of  estates.  An  estate  in  lands^  te- 
nements, and  hereditaments,  signifies  such  interest 
as  the  tenant  hath  therein.  Estates  may  be  con- 
sidered in  a  threefold  view :  first,  with  regard  to 
the  quantity  of  interest  which  the  tenant  has  in  the 
tenement:  secondly,  with  regard  to  the  time  at 
which  that  quantity  of  interest  is  to  be  enjoyed : 
and,  thirdly,  with  regard  to  the  number  and  coH" 
nesiofw  of  the  tenants. 

First,  with  regard  to  the  quantity  qf  interest 
which  the  tenant  has  in  the  tenement,  this  is 
measured  by  its  duration  and  extent.  Thus,  either 
his  right  of  possession  is  to  subsist  for  an  uncertain 
period,  during  his  own  life,  or  the  life  of  another 
man ;  to  determine  at  his  own  decease,  or  to  re- 
main to  his  descendants  after  him  :  or  it  is  circum- 
scribed within  a  certain  number  of  years,  months, 
or  days:  or,  lastly,  it  is  infinite  and  unlimited^ 
heing  vested  in  him  and  his  representatives  for 
<^er.  And  this  occasions  the  primary  division  of 
estates,  into  such  as  ate  freehold,  and  such  as  are 
kw  than  freehold. 
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Estates  of  freehold  are  either  estates  i\f  inbri- 
iance^  or  estates  not  of  inheritance.  The  former 
are  again  divided  into  inheritances  absolute  or  fee- 
simple;  and  inheritances  limited,  one  species  of 
which  we  usually  call  fee-tail. 

I.  Tenant  in  fee-simple  (or  as  he  is  frequently 
stiled,  tenant  in  fee)  is  he  that  hath  lands,  tene- 
ments, or  hereditaments,  to  hold  to  him  and  his 
heirs  for  ever;  generally,  absolutely,  and  simply; 
without  mentioning  whcd  heirs,  but  referring  that 
to  his  own  pleasure,  or  to  the  disposition  of  the 
law.  A  fee  therefore,  in  general,  signifies  an 
estate  of  inheritance  ;  being  the  highest  and  most 
extensive  interest  that  a  man  can  have  in  a  feud: 
and  when  the  term  is  used  simply,  without  any 
other  adjunct,  or  has  the  adjunct  of  simple  annexed 
it,  (as  a  fee  or  a  fee-simple)  it  is  used  in  contra- 
distinction to  a  fee  constitutional  at  the  common 
law,  or  a  fee-tail  by  the  statute ;  importing  an  ab- 
solute inheritance,  clear  of  any  condition,  limita- 
tion, or  restrictions  to  particular  heirs,  but  de- 
scendible to  the  heirs  general,  whether  male  or 
female,  lineal  or  collateral. 

The  word,  heirs,  is  necessary  in  the  grant  or 
donation,  in  order  to  make  a  fee,  or  inheritance. 
For  if  land  be  given  to.  a  man  for  ever,  or  to  him 
and  his  assigns  for  ever,  this  vests  in  him  an  estate 
for  life:  but  this  rule  is  now  softened  by  many 
exceptions. 

It  does  not  extend  to  devises  by  will ;  in  which 
as  they  were  introduced  at  the  time  when  the 
feudal  rigour  was  apace  wearing  out,  a  more  liberal 
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coDs(ruction  is  allowed :  and  therefore,  by  a  devise 
to  a  tnaa  for  ever,  or  to  one  and  his  assigns  for 
ever,  or  to  one  in  fee-simple,  the  devisee  hath  an 
estate  of  inheritance;  for  the  intention  of  (he  de- 
visor is  sufficiently  plain  from  the  words  of  perpe- 
tuity annexed,  thoagh  he  hath  omitted  the  legal 
word  of  inheritance.  The  general  rule  is,  that 
the  word  ^^  heirs ''  is  necessary  to  create  an  estate 
of  inheritance. 

11.  We  are  next  to  consider  limited  fees,  ov' 
such  estates  of  inheritance  as  are  clogged  and  con- 
fined with  conditions,  or  qualifications,  of  any  sort. 
And  these  we  may  divide  into  two  sorts  :  1 .  Quolt- 
fied,  or  base  fees :  and  2.  Fees  conditumalf  s(f 
,  called  at  the  common  law;  and  afterwards  fees-toi/^ 
in  consequence  of  the  statute  de  dotwf.  ' 

1.  A  base,  or  qualified  fee,  is  such  a  one  as  has 
a  qualification  subjoined  thereto,  and  which  must- 
be  determined  whenever  the  qualification  annexed- 
to  it  is  at  an  end.  As,  in  the  case  of  a  grant  to  A. 
&nd  bis  heirs,  tenanU  of  the  manor  of  Dale ;  in 
this  instance,  whenever  the  heirs  of  A.  cease  to  be 
tenants  of  that  manor,  the  grant  is  entirely  de- 
feated. 

2.  A  conditional  fee,  at  the  common  law,  was 
a  fee  restrained  to  some  particular  heirs,  exclusive 
of  others :  **  donatio  atricta  et  x:oarctata ;  skut 
^^tis  hoeredibWf  quibtisdam  a  succesHone  exclusis :  *' 
as  to  the  heirs  <f  a  man's  body,  by  which  only  his* 
lineal  descendants  were  admitted,  in  exclusion  of 
eollateral  heirs  ;  or,  to  the  heirs  male  of\his  body, 
^Q  ei^clusion  both  of  collaterals,  and  lineal  females 
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also.  Now,  with  regard  to  the  condition  annexed 
to  these  fees  by  the  common  law,  our  ancestors 
held,  that  such  a  gift  (to  a  onan  and  the  heirs  of 
his  body)  was  a  gift  upon  condition,  that  it  should 
revert  to  the  donor,  if  the  donee  had  no  heirs  of 
his  body ;  but,  if  he  had,  it  should  then  remain  to 
the  donee.  Now  we  must  observe,  that,  when 
any  condition  is  performed,  it  is  thenceforth  eo^ 
tirely  gone  ;  and  the  thing  to  which  it  was  before 
annexed,  becomes  absolute,  and  wholly  uncon- 
ditional. So  that,  as  soon  as  the  grantee  had  any 
issue  bom,  his  estate  was  supposed  to  become  ab« 
solute,  by  the  performance  of  the  condition ;  at 
least,  for  these  three  purposes:  1*  To  enable  the 
tenant  to  aliene  the  land,  and  thereby  to  bar  not 
only  his  own  issue,  but  also  the  donor,  of  his  inter- 
est in  the  reversion.  2.  To  subject  him  to  forfeit 
it  for  treason.  3.  To  empower  him  to  charge  the 
land  with  rents,  commons,  and  certain  other  in- 
cumbrances, so  as  to  bind  his  issue.— *And  thus 
stood  the  old  law  with  regard  to  the  conditional 
fees:  which  things,  though  they  seem  ancieot^ 
are  yet  necessary  to  be  known;  as  well  for  the 
declaring  how  the  common  law  stood  in  sbch  cases, 
as  for  the  sake  of  annuities,  and  such  like  inheri- 
tances, as  are  not  within  the  statutes  of  entail,  and 
therefore  remain  as  at  the  common  law. 

The  inconveniences  which  attended  these  li- 
mited and  fettered  inheritances,  were  probably 
what  induced  the  judges  to  give  way  to  this  subtile 
finesse- tof  construction,  in  order  to  shorten  the 
duration  of  these  conditional  estates.    But,  on  the 
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Other  handj  the  nobility,  who  were  willing  to  per- 
petuate their  possessions  in  their  own  families,  to 
put  a  stop  to  this  practice,  procured  the  statute  of 
IVestminster  the  second,  (13  Ed,  I.  c.  1.  com- 
mon\y  called  the  statute  de  drnds  conditionalibus) 
to  be  made.  This  statute  revived,  in  some  sort, 
the  ancient  feudal  restraints  which  were  origioallf 
laid  on  alienations,  by  enacting,  that  from  thence- 
forth the  will  of  the  donor  should  be  observed; 
and  that  the  tenements  so  given  (to  a  man  and  the 
heirs  of  his  body)  should  at  all  events  go  to  the 
issue,  if  there  were  any ;  or,  if  none,  should  revert 
to  the  donor.  Upon  the  construction  of  this  act 
of  parliament,  the  judges  determined  that  thd 
donee  had  no  longer  a  conditional  fee-simple;^ 
which  became  absolute  and  at  his  own  disposal, 
the  instant  <any  issue  was  born ;  but  they  divided 
the  estate  into  iv^  parts,  leaving  in  the  donee  a 
new  kind  of  particular  estate,  which  they  denomi- 
nated a  fee-tail ;  and  vesting  in  the  donor  the 
tiltimate  fee-simple  of  the  land,  expectant  on  the 
failure  of  issue;  which  expectant  estate  is  what  we 
MOW  call  a  reversion. 

I  now  proceed  to  consider,  what  things  may,  or 
n)ay  not,  be  entailed  under  the  statute  de  donis. 
Tenements  is  the  only  word  used  in  the  statute : 
and  this  sir  Edward  Coke  expounds  to  comprehend 
all  corporeal  hereditaments  whatsoever;  and  also 
all  incorporeal  hereditaments  which  savour  of  the 
reMity,  that  is,  which  issue  out  of  corporeal  ones, 
or  which  concern,  or  are  annexed  to,  or  may  be 
exercised  within   the  same;    as  rents,  estovers^ 
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commons,  and  the  like.  Also  offices  and  dignities, 
which  coDcern  lands,  or  have  relation  to  fixed  and 
certain  places,  may  be  entailed.  But  mere  per- 
sonal chattels,  >^hich  savour  not  at  all  of  the  rea- 
lity, cannot  be  entailed.  Neither  can  an  office, 
which  merely  relates  to  such  personal  chattels; 
nor  an  annuity  which  charges  only  the  person,  and 
not  the  lands  of  the  grantor.  But  in  these  last, 
if  granted  to-  a  man  and  the  heirs  of  his  body, 
the  grantee  hath  still  a  fee  conditional  at  common 
law,  as  before  the  statute ;  and  by  his  alienation 
(after  issue  born)  may  bar  the  heir  or  reversioner. 

Estates-tail  are  either  general^  or  special.  Tail- 
general  is  where  lands  and  tenements  are  given  to 
one,  and  the  heirs  of  his  body  begotten :  which 
is  called  tail-general,  because,  how  often  soever 
such  donee  in  tail  be  married,  his  issue  in  ge- 
neral by  all  and  every  such  marriage,  is,  in  suc- 
cessive order,  capable  of  inheriting  the  estate-tail^ 
performam  doni.  Tenant  in  tail-special  is  where 
thie  gift  is  restrained  to  certain  heirs  of  the  donee's 
body,  and  does  not  go  to  all  of  them  in  general. 

As  the  word  heirs  is  necessary  to  create  a  fee,  so 
in  farther  imitation  of  the  strictness  of  the  feodal 
donation,  the  word  body^  or  some  other  words  of 
procreation,  are  necessary  to  make  it  a  fee-tail, 
and  ascertain  to  what  heirs  in  particular  the  fee  is 
limited. 

The  incidefits  to  a  tenancy  in  tail,  under  the  sta- 
tute Westminster  2,  are  chiefly  these.  1.  That  a 
tenant  in  tail  may  commit  wiiste  on  the  estate-'tail, 
by  felling  timber,  pulling  down  houses,  or  the  like, 
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without  being  impeached,  or  called  to  account, 
for  the  same.  2.  That  the  wife  of  the  tenant  in 
tail  shall  have  her  dcmer^  or  thirds,  of  the  estate- 
tail.  3.  That  the  husband  of  a  female  tenant  in 
tail  may  be  tenant  by  the  curtesy  of  the  estate  tail. 
4.  That  an  estate-tail  n>ay  be  barredj  or  destroyed 
by  a  fine,  by  a  common  recovery,  or  by  lineal 
warranty  descending  with  assets  to  the  heir. 

By  the  statute  32  Hen.  VIII.  c.  28.  certain 
leases  made  by  tenants  in  tail,  which  do  not  tend 
to  the  prejudice  of  the  issue,  were  allowed  to  be 
good  in  law,  and  to  bind  the  issue  in  tail.  The 
statute  32  Hen.  VIII.  c.  36.  declares  a  fine  duly 
levied  by  tenant  in  tail  to  be  a  complete  bar  to  him 
and  his  heirs,  and  all  other  persons,  claiming 
under  such  entail. 

Lastly,  by  statute  32  Hen.  VIII.  c.  39.  all 
estates-tail  are  rendered  liable  to  be  charged  for 
payment  of  debts  due  to  the  king  by  record  or 
special  contract ;  as  since,  by  the  bankrupt  laws, 
they  are  also  subjected  to  be  sold  for  the  debts 
contracted  by  a  bankrupt.  And,  by  the  con- 
struction put  on  the  statute  43  Eliz.  c.  4.  an 
appointment  by  tenant  in  tail  of  the  lands  en- 
tailed, to  a  charitable  use,  is  good  without  fine 
or  recovery. 


222  OP  THK  RIGHTS  OP  tHINGS. 


CHAPTER  VIII. 

OF    PRBE HOLDS,   NOT  OP   INHBRITANCl^ 

Wk  are  next  to  discourse  of  such  estates  of  free- 
hold, as  are  not  of  inheritance,  but  for  l^fe  only. 
And  of  these  estates  for  life,  some  are  cotioenttonai, 
or  expressly  created  by  the  acts  of  the  parties; 
others  merely  legal,  or  created  by  the  construction 
and  operation  of  law. 

I.  Estates  for  life,  expressly  created  by  deed  or 
grant,  (which  alone  are  properly  conventional)  are 
where  a  lease  is  made  of  lands  or  tenements  to  a 
man,  to  hold  for  the  term  of  bis  own  life^  or  for 
that  of  any  other  person,  or  for  more  lives  than 
one :  in  any  of  which  cases  he  is  stiled  tenant  for 
life ;  only  when  he  holds  the  estate  by  the  life  of 
another,  he  is  usually  called  tenant  per  miter  me* 

Estates  for  life  may  be  created,  not  only  by  the 
express  words  before  mentioned,  but  also  by  a 
general  grant,  without  defining  or  limiting  aoy 
specific  estate.  As,  if  one  grants  to  A.  B.  the 
manor  of  Dale,  this  makes  him  tenant  for  life. 
For  though,  as  there  are  no  words  of  inheritance^ 
or  heirs,  mentioned  in  the  grant,  it  cannot  be  cod- 
'strued  to  be  a  fee :  it  shall  however  be  construed  to 
be  as  large  an  estate  as  the  words  of  the  donation 
will  bear,  and  therefore  an  estate  for  life^ 

1.  Every  tenant  for  life,  unless  restrained  by 
covenant  or  agreement,  may  of  common  right  take 
upon  the  land  demised  to  him  reasonable  estovers 
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Of  botes.  For  he  hath  a  right  to  the  full  enjoymeiit 
and  use  of  the  land^  and  all  its  profits^  during  his 
estate  therein.  But  he  is  not  permitted  to  cut 
down  timber^  nor  do  other  waste  upon  the  pre- 
mises. 

2.  Tenant  for  life^  or  his  representatives^  shall 
not  be  prejudiced  by  any  sudden  determination  of 
his  estate^  because  such  a  determination  is  contin- 
gent and  uncertain.  Therefore  if  a  tenant  for  his 
own  life  sows  the  lands,  and  dies  before  harvest, 
his  executors  shall  have  the  emblements,  or  profits 
of  the  crop:  for  the  estate  was  determined  by  the 
act  of  God;  and  it  is  a  maxim  in  the  law,  that 
(ictus  Dei  nemini  facit  injuiiam.  The  doctrine  of 
emblements  extends  not  only  to  corn  sown,  but  to 
roots  planted,  or  other  annual  artificial  profit ;  but 
it  is  otherwise  of  fruit  trees,  grass,  and  the  like, 
which  are  not  planted  annually  at  the  expence  and 
labour  of  the  tenant,  but  are  either  a  permanent, 
or  natural,  profit  of  the  earth.  For  all  persons, 
who  are  presented  to  any  ecclesiastical  benefice,  or 
to  any  civil  ofiice,  are  considered  as  tenants  for 
their  own  lives,  unless  the  contrary  be  expressed 
in  the  form  of  donation ;  which  statute  enables  an 
incumbent  to  bequeath  the  corn,  &c.  growing  upon 
his  glebe. 

3.  A  third  incident  to  estates  for  life  relates  to 
the  undertenants  or  lessees.  For  they  have  the 
same,  nay  greater  indulgences  than  their  lessors, 
the  original  tenants  for  life.  The  same;  for  the 
law  of  estovers  and  emblements,  with  regard  to 
the  tenant  for  life,  is  also  law  with  regard  to  his 
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undertenant,  who  represents  him  and  stands  in  his 
plaQ^3  and.  greater]  for  in  those  cases  where  te- 
nant foi"  life  shall  not  have  the  emblements,  be- 
cause the  estate  determines  by  his  own  act,  the 
eKception  shall  not  reach  his  lessee  who  is  a  third 
perison. 

II.  The  next  estate  for  life  is  one  of  the  legal 
kind,  as  contradistinguished  from  conventional; 
viz.  that  of  tenant  in  toil  after  possUnliiy  of  issue 
exUnfiU  This  happens  where  one  is  tenant  in  spe- 
cial tail,  and  a  person,  from  whose  body  the  issue 
was  to  spring,  dies  without  issue ;  or,  having  left 
issue,  that  issue  becomes  extinct:  in  either  of 
these  cases  the  surviving  tenant  in  special  tail 
becomes  tenant  in  tail  after  possibility  of  issue 
extinct. 

HI.  Tenant  by  the  curtesy  of  England^  is  where 
a  man  marries  a  woman  seized  of  an  estate  of  io' 
heritance,  that  is,  of  lands  and  tenements  in  fee- 
simple,  or  fee^tail;  and  has  by  her  issue,  born 
^Uye,  which  was  capable  of  inheriting  her  estate. 
Jn  this  case,  he  shall  on  the  death  of  his  wife,  hold 
the  lands  for  his  life,  as  tenant  by  the  curtesy  of 
{England. 

There  are  foui*  requisites  necessary  to  make  a 
tenancy  by  the  curtesy;  marriage,  seizin  of  the 
wife,  issue,  and  death  of  the  wife.  1 .  The  mar- 
riage must  be  canonical  and  legal.  2.  The  seizia 
of  the  wife  must  be  an  actual  seizin,  or  possession 
of  the  lands ;  not  a  bare  right  to  possess,  which  is 
a  seizin  in  law,  but  an  actual  possession,  which  is 
a  seizin  in  deed.     And  therefore  a  man  shall  not  be 


OF  THE   RIGHTS   OF  THINGS.  .  225 

tenaDt  by  the  curtesy  of  a  remainder  or  reversion. 
But  of  some  incorporeal  hereditaments  a  man  may 
be  tenant  by  the  curtesy,  though  there  have  been 
00  actual  seizin  of  the  wife  :  as  in  the  case  of  an 
advowson,  where  the  church  has  not  become  void 
in  the  life-time  of  the  wife;  which  a  man  may 
hold  by  the  curtesy,  because  it  is  impossible  ever 
to  have  actual  seizin  of  it,  and  impotentia  excusat 
legem.  If  the  wife  be  an  idiot,  the  husband  shall 
oot  be  tenant  by  the  curtesy  of  her  lands,  for  the 
king  by  prerogative  is  entitled  to  them,  the  instant 
she  herself  has  any  title :  and  since  she  could  never 
be  rightfully  seized  of  the  lands,  and  the  husband's 
title  depends  entirely  upon  her  seizin,  the  husband 
can  have  no  title  as  tenant  by  the  curtesy.  3. 
The  issue  must  be  born  alive.  The  issue  also 
most  be  born  during  the  life  of  the  mother ;  for, 
if  the  mother  dies  in  labour,  and  the  CsBsarean 
operation  is  performed,  the  husband  in  this  case 
shall  not  be  tenant  by  the  curtesy :  because  at  the 
instant  of  the  mother's  death,  he  was  clearly  not 
entitled,  as  having  had  no  issue  born,  but  the 
land  descended  to  the  child,  while  he  was  yet  in 
his  mother's  womb ;  and  the  estate  being  once  so 
vested,  shall  not  afterwards  be  taken  from  him. 
In  gavelkind  lands,  the  husband  may  be  tenant  by 
the  curtesy  of  a  moiety  of  the  tenements  without 
having  any  issue.  But  in  general  there  must  be 
issue  born ;  and  such  issue  as  is  also  capable  of 
inheriting  the  mother's  estate.  Therefore  if  a 
woman  be  tenant  in  tail  male,  and  hath  only  a 
^ugkter  born,  the  husband  is  not  thereby  entitled 
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to  be  tenant  by  the  curtesy;  because  such  issue 
female  can  never  inherit  the  estate  in  tail  male. 
The  time  when  the  issue  was  born  is  immaterial, 
provided  it  were  during  the  coverture :  for,  whe- 
ther it  were  born  before  or  after  the  wife's  seizin  of 
the  lands,  whether  it  be  living  or  dead  at  the  time 
of  the  seizin,  or  at  the  time  of  the  wife's  decease, 
the  husband  shall  be  tenant  by  the  curtesy.  The 
husband  by  the  birth  of  the  child  becomes  (as  was 
before  observed)  tenant  by  the  curtesy  initiate, 
and  may  do  many  acts  to  charge  the  lands  :  but  his 
estate  is  not  consummcUe  till  the  death  of  the  wife ; 
which  is  the  fourth  and  last  requisite  to  make  a 
complete  tenant  by  the  curtesy. 

IV.  Tenant  in  dower  is  where  the  husband  of  a 
woman  is  seized  of  an  estate  of  inheritance,  and 
dies ;  in  this  case,  the  wife  shall  have  the  third 
part  of  all  the  lands  and  tenements  whereof  he  was 
seized  at  any  time  during  the  coverture,  to  hold  to 
herself  for  the  term  of  her  natural  life. 

In  treating  of  this  estate,  let  us,  first,  consider 
who  may  be  endowed ;  secondly,  of  what  she  may 
be  endowed;  the  manner  how  she  shall  be  en- 
dowed ;  and,  fourthly,  how  dower  may  be  barred 
or  prevented. 

K  Who  may  be  endowed.  She  must  be  the 
actual  wife  of  the  party  at  the  time  of  his  decease. 
If  she  be  divorced  a  vinculo  matrimonii,  she  shall 
not  be  endowed ;  for  uhi  nullian  matrinumum,  ibi 
nulla  dos.  But  a  divorce  a  mensa  et  thoro  only, 
doth  not  destroy  the  dower.  Yet  now  by  the  sta- 
tute Westminster  2,  if  a  woman  voluntarily  leaves 
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(which  the  law  calls  eloping  from)  her  husband,  and 
li?es  with  another,  she  shall  lose  her  dower,  unless 
ber  husband  be  voluntarily  reconciled  to  her. 
Widows  of  traitors  are  barred  of  their  dower,  (ex- 
cept iir  the  case  of  certain  modern  treasons,  relat- 
iog  to  the  coin)  but  not  the  widows  of  felons.  An 
alien  also  cannot  be  endowed,  unless  she  be  queen 
consort :  for  no  alien  is  capable  of  holding  lands. 
The  wife  must  be  above  nine  years  old  at  her 
husband's  death,  otherwise  she  shall  not  be  en- 
dowed. 

2.  A  wife  is  now  by  law  entitled  to  be  endowed 
of  all  lands  and  tenements,  of  which  her  husband 
was  seized  in  fee-simple  or  fee-tail  at  any  time 
daring  the  union ;  and  of  which  any  issue,  which 
she  might  have  had,  might  by  possibility  have  been 
heir.  A  woman  shall  not  be  endowed  of  a  castle, 
built  for  defence  of  the  realm :  nor  of  a  common 
without  stint ;  for,  as  the  heir  would  then  have  one 
ponion  of  this  common,  and  the  widow  another, 
and  both  without  stint,  the  common  would  be 
doubly  stocked.  Copyhold  estates  are  also  not 
liable  to  dower,  being  only  estates  at  the  lord's 
will  y  unless  by  the  special  custom  of  the  manor, 
in  which  case  it  is  usually  called  the  widow's  free- 
bench.  But,  where  dower  is  allowable,  it  matters 
not  though  the  husband  aliene  the  lands  during 
the  coverture;  for  he  alienes  them  liable  to 
dower. 

3.  Next,  as  to  the  manner  in  which  a  woman  is 
to  be  endowed.  There  are  now  subsisting  four 
species  of  dower.     I .  Dower  by  the  common  law  ; 
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or  that  which  is  before  described.  2.  Dower  by 
particular  custom;  as  that  the  wife  should  have 
half  the  husband's  lands,,  or  in  some  places  the 
whole,  and  in  some  only  a  quarter.  3.  Dower  ad 
ostium  ecclesicB  .*  which  is  where  tenant  in  fee- 
simple  of  full  age,  openl}  at  the  church  door,  ddth 
endow  his  wife  with  the  whole,  or  such  quantity  as 
.he  shall  please,  of  his  lands.;  on  which  the  wife, 
after  her  husband's  death,  may  enter  without  far- 
ther ceremony.  4.  Dower  ex  assensu  patris; 
which  is  only  a  species  of  dower  ad  ostium,  ecclesia, 
made  when  the  husband's  father  is  alive,  and  the 
son  by  his  consent,  expressly  given,  endows  his 
wife  with  parcel  of  his  father's  lands.  In  either 
of  these  cases,  they  must  (to  prevent  frauds)  be 
made  in  facie  ecclesicB  et  ad  ostium  ecclesice.  But 
these  specific  dowers,  ad  ostium  ecclesitB  and  €X 
assensu  patris^  are  now  fallen  into  total  disuse. 

I  proceed  therefore  to  consider  the  method  of 
endowment  or  assigning  dower,  by  the.  common 
law,  which  is  now  the  only  usual  species.  By  the 
charter  of  Henry  I.  and  afterwards  by  magna 
charta,  a  woman  shall  remain  in  her  husband's 
capital  mansion-house  for  forty  days  after  his  death, 
during  which  time  her  dower  shall  be  assigned. 
These,  forty  days  are  called  the  widow's  quarantine. 
The  particular  lands  to  be  held  in  dower,  must  be 
assigned  by  the  heir  of  the  husband,  or  his  guar- 
dian. If  the  heir  or  his  guardian  do  not  assign 
her  dower  within  the  term  of  quarantine,  or  do 
assign  it  unfairly,  she  has  her  remedy  at  law,  and 
the  sheriflF  is  appointed  to  assign  it.     Or  if  the  heir 
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(being  nnder  age)  or  his  guardian  assign  more  than 
she  ought  to  have,  it  may  be  afterwards  remedied 
by  writ  of  admeasurement  of  dower.  If  the  thing  of 
which  she  be  endowed  be  divisible,  her  dower  must 
be  set  out  by  metes  and  bounds ;  but  if  it  be  indi- 
visible, she  must  be  endowed  specially  ;  as,  of  the 
third  presentation  to  a  church,  the  third  toll-dish 
of  a  mill,  the  third  part  of  the  profits  of  an  office, 
the  third  sheaf  of  tithe,  and  the  like. 

4.  How  dower  may  be  barred  or  prevented.  A 
widow  may  be  barred  of  her  dower  not  only  by 
elopement,  divorce,  being  an  alien,  the  treason  of 
her  husband,  and  other  disabilities  before-men- 
tioned,  but  also  by  detaining  the  title  deeds,  or 
evidences  of  the  estate  from  the  heir,  until  she 
restores  them :  and,  by  the  statute  of  Gloucester, 
if  a  dowager  alienes  the  land  assigned  her  for 
dower  she  forfeits  it  ipso  facto,  and  the  heir  may 
recover  it  by  action.  A  woman  also  may  be  barred 
of  her  dower,  by  levying  a  fine  or  suffering  a  re- 
covery of  the  lands,  during  her  coverture.  But 
the  most  usual  method  of  barring  dowers  is  by 
jointures,  as  regulated  by  the  statute  27  Hen.  VIII. 
c.lO. 

A  jointure,  which,  strictly  speaking,  signifies  a 
joint  estate,  limited  to  both  husband  and  wife,  but 
in  common  acceptation  extends  also  to  a  sole 
estate,  limited  to  the  wife  only,  is  thus  defined  by 
sir  Edward  Coke ;  ^  a  competent  livelihood  of 
freehold  for  the  wife,  of  lands  and  tenements  ;  to 
take  effect,  in  profit  or  possession,  presently  after 
the  death  of  the  husband;  for  the  life  of  the  wife 
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at  least/'  1.  The  jointure  must  take  efiect  imme- 
diately on  the  death  of  the  husband.  2.  It  must 
be  for  her  own  life  at  least,  and  not  per  auter  me, 
or  for  any  term  of  years,  or  other  smaller  estate. 
3.  It  must  be  made  to  herself,  and  no  other  in 
trust  for  her.  4.  It  must  be  made,  and  so  in  the 
deed  particularly  expressed  to  be,  in  satisfaction  of 
her  whole  dower,  and  not  of  any  paiticular  part  of 
it  3  [and  5.  It  may  be  added,  it  must  be  of  free- 
hold lands,  for  the  statute  27  Hen.  Vlil.  concern- 
ing jointures,  does  not  extend  to  copyholds  j  ^'so 
that  if  a  jointure  be  made  to  a  woman  in  copyholds, 
it  will  be  no  bar  to  her  dower.'']  If  the  jointure 
be  made  to  her  after  marriage,  she  has  her  election 
after  her  husband's  death,  as  in  dower  cid  osfym 
ecclesicBf  and  may  either  accept  it,  or  refuse  it,  and 
betake  herself  to  her  dower  at  common  law ;  for 
she  was  not  capable  of  consenting  to  it  during  co- 
verture. And  if,  by  any  fraud  or  accident,  a  join- 
ture made  before  marriage  proves  to  be  on  a  bad 
title,  and  the  jointress  is  evicted,  or  turned  out  of 
possession,  he  shall  then  (by  the  provisions  of  the 
same  statute)  have  her  dower  jpro  tanio  at  the  com- 
mon law. 


CHAPTER  IX. 

OF   ESTATES    LESS  THAN    FREEHOLD. 

Of  estates  that  are  less  than  freehold,  there  are 
three  sorts,  1.  Estates  for  years:  2.  Estates  at 
will ;  3.  Estates  by  sufferance. 
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I.  Ab  estate  for  years  is  a  contract  for  the  pos- 
session of  lands  and  tenements,  for  some  determi-^ 
oate  period :  and  it  takes  place  where  a  man  letteth 
them  to  another  for  the  term  of  a  certain  number 
of  jears,  agreed  upon  between  the  lessor  and  the 
lessee,  and  the  lessee  enters  thereon. 

Every  estate  which  must  expire  at  a  period 
certain  and  prefixed,  by  whatever  words  created^ 
is  an  estate  for  years.  And  therefore  this  estate 
is  frequently  called  a  term,  terminusj  because  its 
duration  or  continuance  is  bounded,  limited,  and 
determined :  for  every  such  estate  must  have  a  cer- 
tain beginning,  and  certain  end.  But  id  cerium 
€8ty  quod  cerium  reddi  potesi  :  therefore  if  a  man 
make  a  lease  to  another,  for  so  many  years  as  J.  S. 
shall  name,  it  is  a  good  lease  for  years ;  for  though 
it  is  at  present  uncertain,  yet  when  J.  S.  hath 
named  the  years,  it  is  then  reduced  to  a  certainty. 
If  no  day  of  commencement  is  named  in  the  crea- 
tion of  this  estate,  it  begins  from  the  making,  or 
delivery,  of  the  lease. 

An  estate  for  life,  even  if  it  be  per  auter  vie^  we 
have  seen,  is  a  freehold ;  but  an  estate  for  a  thou- 
sand years  is  only  a  chattel,  and  reckoned  part  of 
the  personal  estate.  Hence  it  follows,  that  a  lease 
for  years  may  be  made  to  commence  in  fuiurOf 
though  a  lease  for  life  cannot.  As,  if  I  grant  lands 
to  Titius  to  hold  from  Michaelmas  term  next  for 
twenty  years,  this  is  good  ;  but  to  hold  from 
Michaelmas  n/ext  for  the  term  of  his  natural  life,  is 
^id.  For  no  estate  of  freehold  can  commence  in 
fitiuro;  because  it  cannot  he  created  at  common 
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law  without  liveiy  of  seizin,  or  corporal  possession 
of  the  land :  and  corporal  possession  cannot  be 
given  of  an  estate  now,  which  is  not  to  com- 
mence now,  but  hereafter. 

Tenant  for  term  of  years  hath  incident  to  and 
inseparable  from  his  estate,  unless  by  special  agree- 
ment, the  same  estovers  which  we  formerly  ob- 
served that  tenant  for  life  was  entitled  to ;  that  is 
to  say,  house-bote,  fire-bote,  plough-bote,  and 
hay-bote. 

With  regard  to  emblements,  or  the  profits  of 
lands  sowed  by  the  tenant  for  years,  there  is  this 
difference  between  him  and  tenant  for  life:  that 
where  the  term  of  tenant  for  years  depends  upon  a 
certainty,  as  if  he  holds  from  Midsummer  for  ten 
years,  and  in  the  last  year  he  sows  a  crop  of  corn, 
and  it  is  not  ripe  and  cut  before  Midsummer,  the 
end  of  his  term,  the  landlord  shall  have  it ;  for  the 
tenant  knew  the  expiration  of  his  term,  and  there- 
fore it  was  his  own  folly  to  sow  what  he  never 
could  reap  the  profits  of.  But  where  the  lease  for 
years  depends  upon  an  uncertainty ;  as,  upon  the 
death  of  the  lessor,  being  himself  only  tenant  for 
life,  or  being  a  husband  seized  in  right  of  his  wife; 
or  if  the  term  of  years  be  determinable  upon  a  life 
or  lives;  in  all  these  cases,  the  estate  for  years 
not  being  certainly  to  expire  at  a  time  foreknown, 
but  merely  by  the  act  of  God,  the  tenant  or  his 
executors,  shall  have  the  emblements  in  the  same 
manner  that  a  tenant  for  life  or  his  executors  shall 
be  entitled  thereto.  Not  so,  if  it  determine  by  the 
act  of  the  party  himself;  as  if  tenant  for  years  does 
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any  thing  that  amounts  to  a  forfeiture  :  in  which 
case  the  emblements  shall  go  to  the  lessor,  and 
not  to  the  lessee,  Who  hath  determined  his  estate 
by  his  own  default. 

11.  The  second  species  of  estates,  not  freehold, 
are  estates  Sit  will.  An  estate  at  will  is  where  lands 
and  tenements  are  let  by  one  man  to  another,  to 
hare  and  to  hold  at  the  will  of  the  lessor ;  and  the 
tenant  by  force  of  this  lease  obtains  possession. 
Such  tenant  hath  no  certain  indefeasible  estate, 
nothing  that  can  be  assigned  by  him  to  any  other : 
because  the  lessor  may  determine  his  will,  and  put 
him  out  whenever  he  pleases.  But  every  estate 
at  his  will  is  at  the  will  of  both  parties,  landlord 
and  tenant :  so  that  either  of  them  may  determine 
his  will,  and  quit  his  connexions  with  the  other  at 
bis  own  pleasure.  Yet  this  must  be  understood  with 
some  restriction.  For,  if  the  tenant  at  will  sows  his 
land,  and  the  landlord  before  the  corn  is  ripe,  or 
before  it  is  reaped,  puts  him  out,  yet  the  tenant 
shall  have  the  emblements,  and  free  ingress, 
egress,  and  regress,  to  cut  and  carry  away  the 
profits.  And  this  for  the  same  reason,  upon  which 
all  the  cases  of  emblement  turn ;  viz,  the  point  of 
uncertainty ;  since  the  tenant  could  not  possibly 
know  when  the  landlord  would  determine  his  will, 
and  therefore  could  make  no  provision  against  it ;  and 
having  sown  the  land,  which  is  for  the  good  of  the 
public,  upon  a  reasonable  presumption,  the  law 
will  not  suffer  him  to  be  a  loser  by  it.  But  it  is 
otherwise,  and  upon  reason  equally  good,  where 
(he  tenant  himself  determines  the  will  3   for,  in 
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this  case   the  landlord  shall  have  the  profits  of 
the  land. 

What  act  does,  or  does  not,  amoant  to  a  deter- 
mination of  the  will  on  either  side,  has  formerly 
been  matter  of  great  debate  in  oor  courts.    But  it 
is  now,  I  think,  settled,  that  (besides  the  express 
determination  of  the  lessor's  will,  by  declaring  that 
the  lessee  shall  hold  no  longer  ;  which  must  either 
be  made  upon  the  land,  or  notice  roust  be  given  to 
the  lessee)  the  exertion  of  any  act  of  ownership  by 
the  lessor,  as  entering  upon  the  prembes  and  cut- 
ting timber,  taking  a  distress  for  rent  and  impound- 
ing it  thereon,  or  making  a  feoflfnaent,  or  lease  fot 
years  of  the  land  to  commence  immediately ;  any 
act  of  desertion  by  the  lessee,  as  assigning  his 
estate  to  another,  or  committing  waste,  which  is 
an  act  inconsistent  with  such  a  tenure ;  or,  which 
is  instar  otimittm,  the  death  or  outlawry  of  either 
lessor  or  lessee :  puts  an  end  to  or  determines  the 
estate  at  will. 

There  is  one  species  of  estates  at  will,  that  de- 
serves a  more  particular  regard  than  any  other; 
and  that  is,  an  estate  held  by  copy  of  court-roll ; 
or,  as  we  usually  call  it,  a  copyhold  estate.  This 
was  in  its  origine  and  foundation  nothing  better 
than  a  mere  estate  at  will.  But,  the  kindness  and 
indulgence  of  successive  lords  of  manors  having 
permitted  these  estates  to  be  enjoyed  by  the  tenants 
and  their  heirs,  according  to  particular  customs 
established  in  their  respective  districts,  therefore, 
though  they  still  are  held  at  the  will  of  the  lord, 
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and  so  are  in  general  expressed  in  the  conrt-rolb 
to  be,  yet  that  will  is  qualified,  restrained,  and 
limited,  to  be  exerted  according  to  the  costom  of 
the  manor.  This  costom,  being  suffered  to  grow 
op  by  the  lord,  is  looked  upon  a&  the  evidence  and 
interpreter  of  his  will :  his  will  is  no  longer  arbi- 
tiaiy  and  precarious ;  hot  fixed  and  ascertained  by 
the  custom  to  be  the  same  and  no  other,  that  has^ 
time  out  ol  mind,  been  exercised  and  declared  by 
his  ancestors*  A  copyhold  tenant  is  therefore  now 
full  as  properly  a  tenant  by  the  custom,  as  a  tenant 
at  will. 

in.  An  estate  at  mfferaace,  is  where  one  comes 
in  possession  of  land  by  lawful  title,  but  keeps  it 
afterwards  without  any  title  at  all.  As,  if  a  man 
take  a  lease  for  a  year,  and,  after  the  year  is  ex- 
pired, continues  to  hold  the  premises  without  any 
fresh  leave  from  the  owner  of  the  estate.  Or,  if  a 
man  maketh  a  lease  at  will,  and  dies,  the  estate  at 
will  is  thereby  determined :  but  if  the  tenant  con- 
tinaeth  possession,  he  is  a  tenant  at  sufferance. 

By  statute  4  Geo.  II.  c«28.  in  case  any  tenant, 
having  power  to  determine  his  lease,  shall  give 
notice  of  his  intention  to  quit  the  premises,  and 
shall  not  deliver  up  the  possession  at  the  time  con- 
tained in  such  notice,  he  shall  pay  double  the  for- 
mer retft,  for  such  time  as  he  continues  in  posses- 
sion. These  statutes  have  almost  put  an  end  to  the 
piactice  of  tenancy  by  sufferance,  unless  with  the 
tacit  consent  of  the  owner  of  the  tenement. 
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CHAPTER  X. 

OF  ESTATES   UPON   CONDITION. 

Bbsidbs  the  several  divisions  of  estates,  in  point 
of  interest,  which  we  have  considered  in  the  three 
preceding  chapters,  there  is  also  another  species 
still  remaining,  which  is  called  an  estate  upon  cmir 
d^ion^  being  such  whose  existence  depends  upon 
the  happening  or  not  happening  of  some  uncertain 
event,  whereby  the  estate  may  be  either  originally 
created,  or  enlarged,  or  finally  defeated.     These 
conditional  estates  are  indeed  more  properly  quali- 
fications of  other  estates,  than  a  distinct  species  of 
themselves ;  seeing  that  any  quantity  of  interest,  a 
fee,  a  freehold,  or  a  term  of  years,  may  depend 
upon  these  provisional  restrictions.     Estates  then 
upon  condition  thus  understood,  are  of  two  sorts ! 
1.  Estates  upon  condition  implied,      2.   Estates 
upon  condition  expressed :  under  which  last  may 
be  included,  3.  Estates,  held  in  vadio,  gage,  or 
pledge,    4.  Estates  by  statute  inerchant  or  sta- 
tute staple.     5.  Estates  held  by  elegit^ 

I.  Estates  upon  condition  implied  in  law,  are 
where  a  grant  of  an  estate  has  a  condition  annexed 
to  it  inseparably  from  its  essence  and  constitution, 
although  no  condition  be  expressed  in  words.  As 
if  a  grant  be  made  to  a  man  of  an  office,  generally, 
without  adding  other  words  \  the  law  tacitly  an- 
nexes thereto  a  secret  condition,  that  the  grantee 
shall  duly  execute  his  office,  on  breach  of  which 
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condition  it  is  lawful  for  the  grantor,  or  his  heirs, 
to  oust  him,  and  grant  it  to  another  person.     For 
an  office,  either  public  or  private,  may  be  forfeited  * 
by  mis-user  or  non-user^  (abuse  or  neglect)  both  of 
which  are  breaches  of  this  implied  condition. 

Upon  the  same  principle  proceed  all  the  for- 
feitures which  are  given  by  law  of  life  estates  and 
others :  for  any  acts  done  by  the  tenant  himself, 
that  are  incompatible  with  the  estates  which  he 
holds. 

II.  An  estate  on  condition  expressed  in  the  grant 
itself,  is  where  an  estate  is  granted,  either  in  fee- 
simple  or  otherwise,  with  an  express  qualification 
annexed,  whereby  the  estate  granted  shall  either 
commence,  be  enlarged,  or  be  defeated,  upon  per- 
formance or  breach  of  such  qualification  or  condition. 
These  conditions  are  therefore  either  precedent,  or 
subsequent.  Precedent  are  such  as  must  happen 
or  be  performed  before  the  estate  can  vest  or  be 
enlarged :  subsequent  are  such,  by  the  failure  or 
non-performance  of  which  an  estate  already  vested 
may  be  defeated. 

A  distinction  is  however  made  between  a  condi- 
twn  in  deed  and  a  limitation^  which  Littleton  de-> 
nominates  also  a  c*m^ion  in  law.  For  when  an 
estate  is  so  expressly  confined  and  limited  by  the 
words  of  its  creation,  that  it  cannot  endure  for  any 
longer  time  than  till  the  contingency  happens  upon 
which  the  estate  is  to  fail,  this  is  denominated  a 
Umitation  :  as  when  land  is  granted  to  a  man,  until 
out  of  the  rents  and  profits  he  shall  have  made 
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X«.500.  and  the  like.  Id  such  case  the  estate 
determines  as  soon  as  the  contingency  happens, 
(when  he  has  received  the  L.  SOO*)  and  the  next 
subsequent  estate,  which  depends  upon  such  de- 
terpainatiou,  becomes  immediately  vested,  without 
any  act  to  be  done  by  him  who  is  next  in  expect- 
ancy. But  when  an  estate  is,  strictly  speaking, 
upon  ccndition  in  deed  (as  if  granted  expressly  upon 
condition  to  be  void  upon  the  payment  of  L.40.  by 
the  grantor,  &c.)  the  law  permits  it  to  endare 
beyond  the  time  when  such  contingency  happens, 
unless  the  grantor,  or  his  heirs  or  assigns,  take 
advantage  of  the  breach  of  the  condition,  and 
make  either  an  entry  or  a  claim  in  order  to  avoid 
the  estate. 

These  express  conditions,  if  they  be  impossibk 
at  the  time  of  their  creation,  or  afterwards  become 
impossible  by  the  act  of  God  or  the  act  of  the 
feoifer  himself,  or  if  they  be  contrary  to  Zato,  ot 
repugnant  to  the  nature  of  the  estate,  are  void.  In 
any  of  which  cases,  if  they  be  conditions  subsequent, 
that  is,  to  be  performed  after  the  estate  is  vested, 
the  estate  shall  become  absolute  in  the  tenant. 
But  if  the  condition  be  precedent,  or  to  be  per-* 
formed  before  the  estate  vests,  the  grantee  shall 
take  nothing  by  the  grant :  for  he  hath  no  estate 
until  the  condition  be  performed. 

There  are  some  estates  defeasible  upon  condition 
subsequently,  that  require  a  more  peculiar  notice. 
Such  are, 

III.  Estates  held  in  vadio,  in  gage,  or  pledge> 
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which  are  of  two  kinds,  vhum  vadium,  or  living 
pledge;  and  mortuum  vadium^  dead  pledge,  or 
mrtgage.  s 

Vioum  vadium,  or  living  pledge,  is  when  a  man 
borrows  a  sum  (suppose  L.200.)  of  another;  and 
grants  him  an  estate,  as,  of  L,  20.  per  annum,  to 
hold  till  the  rents  and  profits  shall  repay  the  sum 
so  borrowed.  This  is  an  estate  conditioned  to  be 
void,  as  soon  as  such  sum  is  raised.  And  in  this 
case  the  land  or  pledge  is  said  to  be  living :  it  sub- 
sists and  survives  the  debt ;  and,  immediately  on 
the  discharge  of  that,  reverts  back  to  the  borrower. 
But  mortuum  vadium,  a  dead  pledge,  or  mortgage, 
(which  is  much  more  common  than  the  other)  is 
where  a  man  borrows  of  another  a  specific  sum 
(e.g.  L.200.)  and  grants  him  an  estate  in  fee,  on 
condition  that  if  he,  the  mortgager,  shall  repay 
the  sum  of  L.  200.  on  a  certain  day  mentioned  in 
the  deed,  that  then,  the  mortgager  may  re-enter  on 
the  estate  so  granted  in  pledge ;  or,  as  is  now  the 
more  usual  way,  that  then  the  mortgagee  shall  re- 
convey  the  estate  to  the  mortgager :  in  this  case, 
the  land  which  is  so  put  in  pledge,  is  by  law,  in 
case  of  non-payment  at  the  time  limited,  for  ever 
dead  and  gone  from  the  mortgager ;  and  the  mort- 
gagee's estate  in  the  lands  is  then  no  longer  condi- 
tional, but  absolute.  But,  so  long  as  it  continues 
conditional,  between  the  time  of  lending  the  mo- 
ney, and  the  time  allotted  for  payment,  the  mort- 
gagee is  called  tenant  in  mortgage.  But,  as  it  was 
formerly  a  doubt,  whether,  by  taking  such  a  ques- 
tion in  fee,  it  did  not  become  liable  to  the  wife's 
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dower,  and  other  iQcambranceSy  of  the  mortgagee 
(though  that  doubt  has  been  long  ago  over-mled 
by  our  courts  of  equity)  it  therefore  became  usual 
to  grant  only  a  long  term  of  years,  by  way  of  mort- 
gage ;  which  condition  to  be  void  on  re-payment  of 
the  mortgage  money :  which  course  has  been  since 
pretty  generally  continued,  principally  because  on 
the  death  of  the  mortgagee  such  term  becomes 
vested  in  his  personal  representatives,  who  alone 
are  entitled  in  equity  to  receive  the  money  lent, 
of  whatever  nature  the  mortgage  may  happen  to 
be. 

As  soon  as  the  estate  is  created,  the  mortgagee 
may  immediately  enter  on  the  lands ;  but  is  liable 
to  be  dispossessed,  upon  performance  of  the  con- 
dition by  payment  of  the  mortgage-money  at  the 
day  limited.  And  therefore  the  usual  way  is  to 
agree  tliat  the  mortgager  shall  hold  the  land  till  the 
day  assigned  for  payment ;  when,  in  case  of  failure, 
whereby  the  estate  become  absolute,  the  mortgagee 
may  enter  upon  it  and  take  possession^  without  any 
possibility  at  law  of  being  afterwards  evicted  by.  the 
mortgager,  to  whom  the  land  is  now  for  ever  dead. 
But  here  again  the  courts  of  equity  interpose  ;  and, 
though  a  mortgage  be  thus  forfeited,  and  the 
estate  absolutely  vested  in  the  mortgagee  at  the 
common  law,v  yet  they  will  consider  the  real  value 
of  the  tenements  compared  with  the  sum  borrowed. 
And,  if  the  estate  be  of  greater  value  than  the  sum 
lent  thereon,  they  will  allow  the  mortgager  at  any 
reasonable  time  to  recall  or  redeem  his  estate ^ 
paying  to  the  mortgagee  his  principal^  interest,  and 
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expenses:  for  otherwise,  in  strictness  of  law,  an 
estate  worth  JL.1000.  might  be  forfeited  for  non- 
payment of  L.  100.  or  a  less  snm.  Th»  reasonable 
advantage,  allowed  to  mortgagers,  is  called  the 
equity  of  redempHcn;  and  this  enables  the  mort- 
gager to  call  on  the  mortgagee,  who  has  possesmon 
of  his  estate,  to  deliver  it  back  and  account  for  the 
rents  and  profits  received,  on  payment  of  his  whole 
debt  and  interest;  thereby  turning  the  mortuutn 
into  a  kind  of  a  vbnimtadium*  Bnt,  on  the  other 
hand,  the  mortgagee  may  either  compel  the  sale  of 
the  estate,  in  order  to  get  the. whole  of  his  money 
immediately ;  or  else  call  upon  the  mortgager  to 
redeem  his  estate  presently,  or,  in  default- thereof^ 
to  be  for  ever  foreclosed  from- redeeming  ^e  same ; 
that  'is,  to  lose  his  equity  of  redemption  without 
possibility  of  recall.  And  also,  in  some  caises  of 
fraudulent  mortgages,  the  fraudulent  mortgager 
forfeits  all  equity  of  redemption  whatsoever.  It  is 
not,  however,  usni^l  for  moitgagees  to  take  posses* 
sion  of  the  mortgaged  estate,  unless  where  the  se- 
curity is  precarious,  or  small ;  or  where  the  mort** 
gager  neglects  even  the  payment  of  interest :  when 
the  mortgagee  is  frequently  obliged  to  bring  an 
ejectment,  and  take  the  land  into  his  own  hands. 
Bnt  by  statute  7  Geo,  II.  c.  20.  after  payment  or 
tender  by  the  mortgager  of  principal,  interest^  and 
costs,  the  mortgagee  can  maintain  no  ejectment^ 
but  may  be  compelled  to  re-assign  his  securities. 

IV.  A  fourth  species  of  estates^  defeasible  on 
condition  subsequent,  are  those  held  by  statute 
^^chant^  and  statute  stojple  ;  which  are  very  near 
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relate«i  to  the  oimim  vadium  before-mentioned,  or 
estate  held  till  the  profits  thereof  shall  discharge  a 
debt  liquidated  or  ascertained.  For  both  the  sta- 
tute merchant  and  statute  staple  are  securities  for 
money;  the  one  entered  into,  before  the  chief  ma- 
giatrate  of  some  trading  town,  pursuant  to  the 
statute  13  Edw.  I.  de  niercatofOnu,  nnd  theoce 
called  a  statute  merchant ;  the  other  pursuant  to 
statute  27  Edw.  IIL  c.  9.  before  the  mayor  of  the 
staple;  whereby  not  only  the  body  of  the  debtor 
may  be  imprisoned,  and  his  goods  seized  in  satis- 
faction of  the  debt,  but  also  his  lands  may  be  de- 
livered to  the  creditor,  till  out  of  the  rents  and 
profits  of  them  the  debt  may  be  satisfied:  and, 
during  such  time  as  the  creditor  so  holds  the 
lands,  he  is  tenant  by  statute  merchant  or  statute 
stople. 

V.  Another  similar  conditional  estate,  created 
by  operation  of  law,  for  security  and  satisfaction  of 
debts,  is  called  an  estate  by  degU.  An  elegit  is 
the  name  of  a  writ  founded  on  the  statute  of 
Westminster,  by  which,  after  a  plaintiff  has  ob« 
taiaed  judgment  of  his  debt  at  law,  the  sheriff 
gives  him « possession  of  one  half  of  the  defendant's 
lands  and  tenements,  to  be  occupied  and  enjoyed 
until  his  debt  and  damages  are  fully  paid :  and, 
during  the  time  he  so  holds  them,  he  is  called 
tenant  by  elegU. 
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CHAPTER  XI. 

OF  BSTATBS   IN   POSSBSSION,   RKMAINDER,  AN^D 

RBVBRSION. 

HiTHBRTo  we  have  considered  estates  solely  with 
regard  to  their  duration,  or  the  quan^  of  intereit 
which  the  owners  have  therein.  We  are  now  to 
consider  them  in  another  view;  with  regard  to  the 
time  of  their  ergoyment,  when  the  actual  pernancy 
of  the  profits  (that  is,  the  taking,  perception,  or 
receipt,  of  the  rents  and  other  advantages  arising 
therefrom)  begins.  Estates  therefore,  with  respect 
to  this  consideration,  may  either  be  in  possession^ 
or  in  expectancy :  and  of  expectancies  there  are 
two  sorts ;  one  created  by  the  act  of  the  parties, 
called  a  remainder;  the  other  by  act  of  law,  and 
called  a  reversion. 

L  Of  estates  in  possession.  All  the  estates  we 
have  hitherto  spoken  of  are  of  this  kind.  Bat  the 
doctrine  of  estates  in  expectancy  contains  some  of 
the  nicest  and  most  abstruse  learning  in  the 
English  law.  These  will  therefore  requh*e  a  mi-* 
note  discussion,  and  demand  some  degree  of 
attention. 

n.  An  estate  then  in  remainder  may  be  defihtd 
to  be,  an  estate  limited  to  take  effect  and  be  em 
joyed  after  another  estate  is  determined.  As  if 
a  man,  seized  in  fee-simple,  granteth  lands  to  A 
for  twenty  years,  and,  after  the  determination  of 
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the  said  term,  then  to  B  and  his  heirs  for  ever : 
here  A  is  tenant  for  years,  remainder  to  B  in  fee. 
Bttt  both  these  interests  are  in  fact  only  one  estate; 
the  present  term  of  ye«rs  and  the  remainder  after- 
wards, when  added  together,  being  equal  only  to 
one  estate  in  fee ;  being  nothing  but  parts  or  por- 
tions of  one  entire  inheritance  :  and  if  there  were 
H  hundred  remainders,  it  would  still  be  the  same 
thing ;  upon  a  principle  grounded  in  mathematical 
truth,  that  all  the  parts  are  equal,  and  no  inore 
than  equal,  to  the  whole.  And  hence  also  it  is 
easy  to  collect,  that  no  remainder  can  be  limited 
after  the  grant  of  an  estate  in  fee-simple :  because 
a  fee-simple  is  the  highest  and  largest  estate,  that 
a  subject  is  capable  of  enjoying;  and  he  that  is 
tenant  in  fee  hath  in  him  theti^AoIe  of  the  estate: 
a  remainder,  therefore,  which  is  only  a  portion,  or 
residuary  part,  of  the  estate,  cannot  be  reserved 
af^er  the  whole  is  disposed  of. 

U  And,  first,  there  must  necessarily  be  swi^ 
particular  estate,  precedent  to  the  estate  in  re- 
mainder. As,  an  estate  for  years  to  A,  remabder 
to  B  for  life ;  or,  an  estate  for  life  to  A,  remfdoder 
to  B  in  tail.  This  precedent  estate  is  called  the 
particukar  estate,  as  being  only  a  small  part,  or 
porfictila,  of  the  inheritance;  the  residue  or  re- 
mainder of  which  is  granted  over  tq  another.  As 
no  remainder  can  be  created,  without  such  a  pre- 
cedent particular  estate,  therefore  the  particular 
estate  is  said  to  suj^port  the  remainder ;  and  hence 
It  is  generally  true,  that  if  the  particular  estate  is 
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void  in  its  creation,  or  by  any  means  is  defeated 
afterwards,  the  remainder  supported  thereby  shall 
be  defeated  also. 

2.  The  remainder  must  commence  or  pass  out  of 
the  grantor  at  the  time  of  the  creation  of  the  par- 
ticular estate.  As,  where  there  is  an  estate  to  A 
for  life,  with  remainder  to  B  in  fee :  here  B's  re^ 
mainder  in  fee  passes  from  the  grantor  at  the  i^ame 
time  that  seizin  is  delivered  to  A  of  his  life  estate 
Iq  possession, 

3.  The  remainder  must  vest  in  the  grantee  .daring 
the  eoBtinaance  of  the  particular  estate^  or  eo  ih^ 
9tanH  that  it  determines.  But,  if  an  estate  be 
limited  to  A  for  life,  remainder  tothe  ekfest'som 
of  B  in  tail,  and  A  dies  before  B  hath  any  son ; 
here  the  remainder  will  be  void,  for  it  did  not  vest 
in  any  one  during  the  continuance,  nor  at  the  de- 
termination of  the  particular  estate. 

It  is  upon  these  rules,  but  principally  the  last^ 
that  the  doctrine  of  xontingent  remainders  depends. 
For  remainders  are  either  vested  or  contin^enL 
Vegtei  remainders  (or  remainders  executed  (where- 
by a  present  interest  passes  to  the  party,  though 
to  be  ei^oyed  in  fuiuro)  are  where  the  estate  is 
invariably  fixed,  to  remain  to  a  determinate  person, 
after  the  particular  estate  is  spent.  As  if  A  be 
tenant  for  twenty  years,  remainder  to  B  in  fee; 
here  B's  is  a  vested  remainder,  which  nothing  can 
defeat  or  set  aside. 

Contingent  or  ^apectilory  remainders  (whereby  no 
present  interest  passes)  are  where  the  estate  inre- 
^Qainder  is  limited  to  take  effect,  either  to  a  dubious 
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and  ttncerfain  permm,  or  apon  a  dubious  and  uur 
certain  event;  so  that  the  partiooiar  estate  maj 
chance  to  be  determined^  and  the  remainder  never 
take  effect. 

Firsts  they  may  be  limited  to  a  dubious  and  ua* 
certain  person.  As  if  A  be  tenant  for  life,  witb 
remainder  to  B's  eldest  son  (then  unborn)  in  tail; 
this  is  a  contingent  remainder^  for  it  is  uncertain 
whether  B  will  hare  a  son  or  no:  but  the  instant 
that  a  son  is  born,  the  remainder  is  no  longer  con- 
tingent but  vested.  Though,  if  A  had  died  before 
the  contingency  happened,  that  is,  before  B's  son 
was  bom,  the  remainder  would  have  been  abso- 
lutely gone;  for  the  particular  estate  was  deter- 
mined before  the  remainder  could  vest.  It  is 
enacted,  by  statute  10  and  1 1  W.  IIL  c.  IS.  that 
posthumous  children  shall  be  capable  of  taking  in 
remainder,  in  the  same  manner  as  if  they  had  been 
bom  in  their  father's  lifetime. 
'  This  species  of  contingent  remainders,  to  a 
person  not  in  being,  Biust,  however,  be  limited  to 

r 

some'  one,  that  may,  by  common  possibility,  or 
potentia  propinqua,  be  in  esse  at  or  before  the  par- 
ticular estate  determines.  As  if  an  estate  be  made 
to  A  for  life,  remainder  to  the  heirs  of  B.  This 
is  a  good  contingent  remainder,  for  the  possibility 
of  B's  dying  before  A.  is  poieniia  p/ropinqua,  and 
therefore  allowed  in  law. 

A  remainder  may  also  be  contingent,  where  the 
person  to  whom  it  is  limited  is  fixed  and  certain,  but 
the  lever^  upon  which  it  is  to  take  effect  is  vague 
and  uncertain.    As,  where  land  is  given  to  A  for 
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life,  and  in  case  B  survives  him,  then  with  the  re- 
mainder to  B  in  fee :  during  the  joint  lives  of  A 
and  B  it  is  contingent;  and  if  B  dies  first,  it 
never  can  vest  in  his  heirs,  but  is  for  ever  gone; 
but  if  A  dies  first,  the  remainder  to  B  becomes 
vested. 

Contingent  remainders  may  be  d^oted,  by  de- 
stroying or  determining  the  particular  estate  upon 
which  they  depend,  before  the  contingency  hap- 
pens whereby  they  become  vested.  Therefore 
when  there  is  tenant  for  life,  with  divers  remain- 
ders  in  contingency,  he  may,  not  only  by  his  death, 
bat  by  alienation,  surrender,  or  other  methods, 
destroy  and  determine. his  own  life-estate,  before 
any  of  those  remainders  vest ;  the  consequence  of 
which  is  that  he  utterly  defeats  them  all.  In  these 
cases,  therefore,  it  is  necessary  to  have  trustees 
appointed  to  preserve  the  contingent  remainders ; 
in  whom  there  is  vested  an  estate  in  remainder  for 
the  life  of  the  tenant  for  life,  to  commence  when 
his  estate  determines.  If  therefore  his  estate  for 
life  determines  otherwise  than  by  his  death,  the 
estate  of  the  trustees,  for  the  residue  of  his  natural 
life,  will  then  take  efiect,  and  become  a  particular 
estate  in  possession,  suiBciem  to  support  the  re-r 
naainders  depending  in  contingency. 

An  executory  devise  of  lands  is  such  a  disposition 
of  them  by  will,  that  thereby  no  estate  vests  at 
the  death  of  the  deviser,  but  only  on  some  future 
contingency.  It  difiers  from  a  remainder  in  three 
very  material  points:  l.That  it  needs  not  any 
particular  estate  to  support  it.     2.  That  by  it  a 
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fee-simj^e  or  other  less  estate,  imty  be  limited 
after  a  fee-simple.  3.  That  by  this  meaas  a 
remainder  may  be  limited  of  a  chattel  interesty 
after  a  partieular  estate  for  life  created  in  the 
same. 

1.  The  first  case  happens  when  a  man  devises  a 
future,  estate  to  arise  upon  a  contingency ;  and, 
till  that  contingency  happens,  does  not  dispose  of 
tlw  feeHstimple,  but  leaves  it  to  descend  to  his 
heit'  at  law,  This  limitation,  though  it  would  be 
md  in  a  deed,  yet  is  good  in  a  will^  by  way  of 
escecutory  devise« 

2.  By  executory  devise  a  fee,  or  other  less 
estate,  may  be  limited  after  a  fee*  And  this  hap- 
pens when  a  deviser  devises  his  whole  estate  in  fee, 
but  limits  a  remainder  thereon  to^commencebn  a 
iiitttre  contingency.  As  if  a  man  devises  land  to 
A.  and  his  heirs ;  but,  if  he  dies  before  the  age  of 
twenty*one,  then  to  B  and  his  heirs;  this  re- 
mainder, though  void  in  a  deed,  is  good  by  way  of 
executory  devise.  But,  in  both  these  species  of 
executory  devises,  the  contingencies  ought  to  be 
such  as  may  happen  within  a  reasonable  time ;  for 
courts  of  justice  will  not  indulge  even  wills,  so  as 
to  create  a  perpetuity,  which  the  law  abhors. 
The  utmost  length  that  has  been  hitherto  allowed 
for  the  contingency  of  an  executory  devise  of 
either  kind  to  happen  in,  is  that .  of  a  life  or 
lives  in  being,  and  one  and  twenty  years  'after- 
wards. 

3.  By  executory  devise  a  term  of  years  may  be 
given  to  one  man  for  his  life,  and  afterwards  li- 
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mited  over  iQ  remaioderto  aDOther^  which  could 
not  be  done  by  deed. 

III.  An  estate  in  reversion  is  the  residue  of  ah 
estate  left  in  the  grantor^  to  commence  in  posses- 
sion after  the  determination  of  some  particular 
estate  granted  out  by  him.  As,  if  there  be  a  gift 
in  tail,  the  reversion  of  the  fee  is,  without  any 
special  reservation,  vested  in  the  donor  by  act  of 
law:  and  so  also  the  reversion,  after  an  estatie  for 
life,  years^  or  ^t  will,  continues  in  the  lessor.  A 
reversion  is  never  therefore  created  by  deed  or 
writing,  but  arises  from  construction  of  law;  a 
remainder  can  never  be  limited,  unless  by  either 
deed  or  devise.  But  both  are  equally  transferable, 
when  actually  vested,  being  both  estates  inpruBsenti, 
though  taking  effect  in  future. 

In  order  to  assist  such  persons  as  have  any  estate 
in  remainder,  reversion,  or  expectancy,  after  the 
death  of  others,  against  fraudulent  concealments  of 
their  deaths,  it  is  enacted  by  the  statute  6  Ann. 
c.  18.  that  all  persons  on  whose  lives  any  lands  or 
tenements  are  holden,  shall  (upon  application  to 
the  court  of  chancery  and  order  made  thereupon) 
once  in  every  year,  if  required,  be  produced  to  the 
court,  or  its  commissioners ;  or,  upon  neglect  or 
refusal,  they  shall  be  taken  to  be  actually  dead, 
and  the  person  entitled  to  such  expectant  estate 
may  enter  upon  and  hold  the  lands  and  tenementSj 
till  the  party  shall  appear  to  be  living. 
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CHAPTER  XII. 

t 

OF.  ESTATES    IN    SEVKRALT7,   JOINT-TENANCY, 
COPARCENARY,   AND    COMMON. 

Wk  come  now  to  treat  of  estates,  with  respect  to 
the  number  and  connexions  of  their  owners,  the 
tenants  who  occupy  and  hold  them.  And^  con- 
sidered in  this  view^  estates  of  any  quantity  or 
length  of  duration,  and  whether  they  be  in  actual 
possession  or  expectancy,  may  be  held  in  four  dif- 
ferent ways  5  in  severalty,  in  joint*-tenancy,  in  co- 
parcenary, and  in  common. 

I.  He  that  holds  lands  or  tenements  in  set^ercU}!) 
or  is  sole  tenant  thereof,  is  he  that  holds  them  ip 
his  own  right  only,  without  any  other  person  being 
joined  or  connected  with  him  in  point  of  interest, 
during  his  estate  therein. 

II.  An  estate  in  joint-tenancy  is  where  lands  or 
tenements  are  granted  to  two  or  more  persons, 
to  hold  in  fee-simple,  fee-tail,  for  life,  for  yearS) 
or  at  will. 

In  unfolding  this  title,  and  the  two  remaining 
ones  in  the  present  chapter,  we  will  first  inquire, 
how  these  estates  may  be  created;  next,  their  pro- 
perties  and  respective  incidents;  and  lastly,  how 
they  may  be  severed  or  destroyed. 

!•  The  creation  of  an  estate  in  joint-tenancy 
depends  on  the  wording  of  the  deed  or  devise,  by 
which  the  tenants  claim  title ;  for  this  estate  can 
only  arise  by  purchase  or  grant,  that  is,  by  the  act 
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of  the  parties^  and  never  by  the  mere  act  of  laWk 
Nour,  if  an  estate  be  given  to  a  plurality  of  persons, 
without  adding  any  restrictive,  exclusive,  or  ex* 
planatory  words,  as  if  an  estate  be  granted  to 
A  and  B  and  their  heirs,  this  makes  them  im- 
mediately joint- tenants  in  fee  of  the  lands. 

2.  The  properties  of  a  joint  estate  are  derived 
from  its  unity,  which  is  fourfold ;  the  unity  o( 
interest,  the  unity  of  title,  the  unity  pf  time,  and 
the  unity  of  possession:  or,  in  other  words,  joint- 
tenants  have  one  and  the  same  interest,  accruing 
by  one  and  the  same  conveyance,  commencing  at 
one  and  the  same  time,  «ind  held  by  one  and  the 
same  undivided  possession. 

Joint-tenants  are  said  to  be  seized  per  my  et  per 
tout,  by  the  haif  or  moiety,  and  by  all ;  that  is, 
they  each  of  them  have  the  entire  possession,  as 
well  of  every  parcel  as  of  the  whole.  They  have 
not  one  of  them  a  seizin  of  one  half  or  moiety,  and 
the  other  of  the  other  moiety;  neither  can  one  be 
exclusively  seized  of  one  acre,  and  his  companion 
of  another ;  but  each  has  an  undivided  moiety  of 
the  whole,  and  not  the  whole  of  an  undivided 
moiety. 

Upon  these  principles,  of  a  thorough  and  inti- 
mate union  of  interest  and  possession,  depend 
many  other  consequences  and  incidents  to  the 
joint-tenant's  estate.  If  two  joint-tenants  let  a 
verbal  lease  of  their  land,  reserving  rent  to  be  paid 
to  one  of  them,  it  shall  enure  to  bothj  in  respect 
of  the  joint  reversion.  In  all  actions  also  relating 
to  their  joint  estate,  one  'joint-tenant  cannot  sua 
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.or  be  sued  withoat  joiniDg  the  other.  But  one 
joint-teiiftnt  is  not  capable  by  himself  to  do  an; 
act,  which  may  tend  to  defeat  or  injure  the  estate 
of  the  other;  as  to  let  leases,  or  to  grant  cq»y- 
holds :  and  if  any  waste  be  done,  which  tends  to 
the  destmction  of  the  inheritance,  one  joint-tenant 
may  hare  an  action  of  waste  against  the  other,  by 
construction  of  the  statute  Westm.  2.  c.  22.  So 
too,  by  the  statute  4  Ann.  c.  16.  joint-tenants  may 
have  actions  of  account  against  each  other,  for  re- 
ceiving more  than  their  due  share  of  the  profits  of 
the  tenants  held  in  joint-tenancy. 

From  the  same  principle  also  arises  the  remain- 
ing grant  incident  of  joint  estates  $  vis.  the  doctrine 
of  wrmcorship  :  by  which,  when  two  or  more  per- 
sons are  seized  of  a  joint  estate  of  inheritance,  for 
their  own  lives,  or  pur  cmter  ote,  or  are  jointly 
possessed  of  any  chattel  interest,  the  entire  tenancy 
upon  the  decease  of  any  of  them  remains  to  the 
survivors,  and  at  length  to  the  last  survivor;  and 
he  shall  be  entitled  to  the  whole  estate,  whatever 
it  be,  whether  an  inheritance  or  common  freehold 
only,  or  even  a  less  estate. 

3.  We  are,  lastly,  to  inquire,  how  an  estate  in 
joint-tenancy  may  be  severed  and  destroyed.  And 
this  may  be  done  by  destroying  any  of  its  constituent 
unities.  ] .  That  of  iimef  which  respects  only  the 
original  commencement  of  the  joint  estate,  cannot 
indeed,  (being  now  past)  be  affected  by  any  subse* 
quent  transactions.  But,  2.  The  joint-tenant's 
estate  may  be  destroyed,  without  any  alienation,  by 
merely  disuniting  their  possession^    By  common 
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lav?  all  the  joint-teoftntd  might  agree  to  make  par* 
titiiHi  of  the  lands,  but  one  of  them  could  not 
compel  the  other  so  to  do.  But  now,  by  the  Stan 
tutes  31  Hen.  VIII.  c.  1.  and  32  Hen.  VHI.  4t.  32. 
joiaMenants,  either  of  inheritances  or  other  less 
estates,  are  compellable  by  writ  of  partition  to 
divide  their,  lands.  3.  The  jointure  may  be  de- 
stroyed by  destroying  the  unity  of  title.  As  if  one 
joint-tenant  alienes  and  conveys  his  estate* to  a 
third  person :  here  the  joint-tenancy  is  severed, 
and  turned  into  tenancy  in  common:  for  the 
grantee  and  the  remaining  j(nnt->tenant  hold  by 
different  titles  (one  derived  from  the  original,  the 
other  from  the  subsequent,  grantor)  though,  till 
partition  made,  the  imity  of  possessicm  continues. 
But  a  devise  of  one's  share  by  will  is  no  severance 
of  the  jointure :  for  no  testament  takes  efiect  till 
after  the  death  of  the  testator,  and  by  such  death 
the  right  of  the  survivor  (which  accrued  at  the 
original  creation  of  the  estate,  and  has  therefore  a 
priority  to  the  other)  is  already  vested.  4.  It  may 
also  be  destroyed,  by  destroying  the  unity  of  inte^ 
reft.  And,  therefore,  if  there  be  two  joint-tenants 
for  life,  and  the  inheritance  is  purchased  by  or 
descends  upon  either,  it  is  a  severance  of  the  join- 
ture :  though,  if  an  estate  is  originally  limited  to 
two  for  life,  and  after  to  the  heirs  of  one  of  them, 
the  freehold  shall  remain  in  jointure,  without 
merging  in  the  inheritance;  because,  being  created 
by  one  and  the  same  conveyance,  they  are  not 
separate  estates,  (which  is  requisite  in  order  to  a 
merger)  but  branches  of  one  entire  estate.    And) 
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hy  whatever  meana  the  joiiitareceaaea  or  is  severed, 
the  right  of  aurvivorship  or  jus  aecrescendi  the  same 
instant  ceasea  .with  it 

III.  An  estate  held  in  coparcenary  is  where  knds 
of  iuheritanee  descend  from  the  ancestor  to.two  or 
more  pensons.  It  arises  either  by  common  law,  or 
particular  custom.  By  common  .  law :  as  where  a 
person  seized  in  fee*sifflple  or  in  fee-tail  dies,  and 
his  next  heirs  are  two  or  more  females,  his  daugh- 
ters, sisters,  aunts,  cousins,  or  their  representa- 
tives ;  in  this  case  they  shall  all  inherit,  as  will  be 
more  fully  shewn  when  we  treat  of  descents  here* 
after :  and  these  co-heirs  are  then  called  coporce- 
ners;  or,  for  brevity,  parceners  only.  Parceners 
by  particular  custom  are  where  lands  descend,  as 
in  gavelkind,  to  all  the  males  in  equal  degree,  as 
son8>  brothers,  uncles,  ^c.  And,  in  either  of 
these  cases,  all  the  parceners  put  together  make 
but  one  heir;  and  have  but  one  estate  now  among 
them. 

The  properties  of  parceners  are,  in  some  respects, 
like  those  of  joint-tenants ;  they  having  the  same 
unities  of  inieresty  titles  and  possession.  They  may 
sue  and  be  sued  jointly  for  matters  relating  to  their 
own  lands  :  and  the  entry  of  one  of  them  shall,  in 
some  cases,  enurie  as  the  entry  of  them  all.  They 
cannot  have  an  action  of  trespass  against  each 
other:  but  herein  they  differ  from  joint-tenants, 
that  they  are  also  excluded  froih  maintaining  an 
action  of  waste.  Parceners  also  differ  materially 
from  joint-tenants  in  foUr  oKher  points:  1.  They 
always    claim  by  descent,    whereas  joint-tenants 
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always  claim  by  purchase.  Therefore  if  two  sisters 
purchase  lands^  to  hold  to  them  and  their  heirs, 
they  are  not  parceners,  but  joint~tenants«  2. 
There  is  no  unity  of  time  necessary  to  :aa  estate  in 
coparcenary.  For  if  a  man  hath  two  daughters,  to 
whom  his  estate  descends  in  coparcenary,  and 
one  dies  before  the  other ;  the  surviving  daughter 
and  the  heir  of  the  other,  or,  when  both  are 
dead,  their  two  heirs,  are  still  parceners.  3.  Par- 
ceners,  though  they  have  a  umty,  have  not  an 
entirety,  of  interest.  They  are  properly  entitled 
each  to  the  whole  of  a  distinct  moiety ;  and  of 
coarse  there  is  no  jus  cuicrescendif  or  survivorship 
between  them :  for  each  part  descends  severally  to 
their  respective  heirs,  though  the  unity  of  posses- 
sion continues. 

But  there  are  some  things  which  are  in  their 
nature  impartible.  The  mansion-house,  common 
of  estovers,  common  of  piscary  uncertain,  or  any 
other  common  without  stint,  shall  not  be  divided ; 
but  the  eldest  sister,  if  she  pleases,  shall  have 
them,  and  make  the  others  a  reasonable  satisfaction 
in  other  parts  of  the  inheritance :  or,  if  that  cannot 
be,  then  they  shall  have  the  profits  of  the  thing  by 
tarns,  in  the  same  manner  as  they  take  the  ad» 
vowson. 

The'  estate  in  coparcenary  may  be  dissohed, 
either  by  partition,  which  disunites  the  possession; 
by  alienation  of  one  parcener,  which  disunites  the 
title,  and  may  disunite  the  interest;  or  by  the 
whole  at  last  descending  to  and  vesting  in  one 
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Single  person,  which  brings  it  to  an  estate  in  se- 
veralty* 

IV.  Tenants  in  common  are  such  as  hold  by  se* 
veral  and  distinct  titles,  bat  by  unity  of  possession. 
Tenancy  in  common  may  be  created,  either  by  the 
destruction  of  the  two  other  estates  in  joint*tenancy 
and  coparcenary,  or  by  special  limitation  in  a  deed. 
By  the  destruction  of  the  two  other  estates,  I  mean 
such  destruction  as  does  not  sever  the  unity  of  pos- 
session, but  only  the  unity  of  title  or  interest.  As, 
if  one  of  two  joint-tenants  in  fee,  alienes  his  estate 
for  the  life  of  the  alienee,  the  alienee  and  the  other 
joint-tenant  are  tenants  in  common :  for  they  now 
have  several  titles,  the  other  joint-tenant  by  the 
original  grant,  the  alienee  by  the  new  alienation ; 
and  they  also  have  several  interests,  the  former 
joint-tenant  in  fee-simple,  the  alienee  for  his  own 
life  only*  If  one  of  two  parceners  alienes,  the 
alienee  and  the  remaining  parcener  are  tenants  in 
common;  because  they  hold  by  different  titles, 
the  parcener  by  descent,  the  alienee  by  purchase. 
In  short,  whenever  an  estate  in  joint-tenancy~^or 
coparcenary  is  dissolved,  so  that  there  be  no  par- 
tition made,  but  the  unity  of  possession  continues. 
It  is  turned  into  a  tenancy  in  common. 

A  tenancy  in  common  may  also  be  created  by 
express  limitation  in  a  deed :  but  here  care  must 
be  taken  not  to  insert  words  which  imply  a  joint 
estate ;  and  then  if  the  lands  be  given  to  two  or 
more,  and  it  be  not  joint-tenancy,  it  must  be  a 
tenancy  in  common.    And  the  nicety  in  wording 
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of  grants  makes  it  the  most  usual  as  well  as  the 
safest  way,  when  a  tenancy  in  common  is  meant 
to  be  created,  to  add  express  words  of  exclusion  as 
well  as  description,  and  limit  the  estate  to  A  and 
B,  to  hold  as  tenants  in  common^  and  not  as  joint" 
tewmts. 

As  to  the  incidents  attending  a  tenancy  in  com- 
mon: tenants  in  common  (like  joint-tenants)  are 
compellable  tp  make  partition  of  their  lands;  whicb 
they  were  not  at  common  law.    They  properly  take 
by  distinct  moieties,  and.  have  np  entirety  of  inte- 
fest;  and  therefore  there  14  no  survivorship  be- 
tween tenants  in  eprntnoo.    Tb^r  other  incidents 
uesnch  as.  mercily  arijse  from;  the  unity  of  posses- 
sion;  and  are  tiberefore  the  same  as  Appertain  to 
joiQt-tenants  merely  upon  that  account:  such  as 
being  liable  to  reciprocal  actions  of  wai^te,  and  of 
account,  by  the  statutes  of  Westm.  2.  c.  22.  and 
4Ann,  c.  16. 

Estates  in.  common  can  only  be  dissolved  two 
ways :  1 .  By  uniting  all  the  titles  and  interests  in 
oae  tenant  by  purchase  or  otherwise ;  which  brings 
the  whole  to  one  severalty.  2.  By  making  parti- 
tion between  the  several  tenants  in  common,  which 
gives  them  all  respective  severalties/  For,  indeed, 
tenancies  in  common  diflFer  in  nothing  from  sol^ 
estates,  but  merely  in  the  blending  and  unity  of 
possession.  And  this  finishes  our  inquiries  with 
respect  to  the  nature  of  estates* 
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CHAPTER  Xm. 

OF  TB«  TITLB.  TO  THINGS   RBAL,   IN'  GBNBRAi* 

Thb  f<»egoiDg  chapters  have  been  principally  em- 
ployed in  defining  the  nature  of  things  real|  in 
describing  the  tenures  by  which  they  naay  be  holdeo, 
and  in  distinguishing  the  several  kinds  Of  estate  or 
interest  that  may  be  had  therein;  1  come  now  to 
consider,  lastly^  the  title  to  things  real,  frith  the 
manner  of  acquiring  and  losing  it. 

A  title  is  thus  defined  by  sir  Edward  Colce, 
tkubis  est  justa  causa  possidendi  id  quod  nostrun^ 
est;  or,  it  is  the  means  whereby  tlie  owner  of  lands 
hath  the  just  possession  of  his  property. 

There  are  several  stages  or  degrees  requisite  to 
form  a  complete  title  to  lands  and  tenements.  We 
will  consider  them  in  a  progressive  order. 

I.  The  lowest  and  most  imperfect  degree  of  title 
consists  in  the  mere  naked  possession,  or  actoal 
occupation  of  the  estate,  withdut  any  apparent  right, 
or  any  shadow  or  pretence  of  right,  to  hold  and 
continue  such  possession. 

IL  The  next  step  to  a  good  and  perfect  title  is 
the  right  of  possession,  which  may  reside  in  one 
man,  while  the  actual  possession  is  not  in  himself 
but  in  another.  For  if  a  man  be  disseized,  or 
otherwise  kept  out  of  possession,  though  the  adud 
possession  be  lost,  yet  he  has  still  remainiug  in 
him  the  right  of  possession;  and  may  exert  it 
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irheoevser  be  thinks  proper,  by  entering  upon  the 
disseizor,  and  turning  him  out  of  that  occapancy, 
which  he  has  so  illegally  gained.  But  this  right 
of  possession  is  of  two  sorts  :  an  apparent  right  of 
possession,  which  may  be  defeated  by  proving  a 
better;  and  an  actual  right  of  possession,  which 
will  stand  the  test  against  all  opponents.  Thus  if 
the  disseizor,  pr  other  wrongdoer,  dies  possessed  of 
the  land  whered^Jie  so  became  seized  by  his  own 
ufllawfal  act,  and  the  same  descends  to  his  heir; 
009^,  by  the  common  law,  the  heir  has  obtained  an 
apparent  rights  though  the  actual  right  of  posses* 
sion  resides  in  the  person  disseized ;  and  it  shall 
not  be  lawful  for  the  person  disseized  to  divest  this 
apparent  right  by  mere  entry  or  other  act  of  his 
own,  but  only  by  an  action  at  law.  Yet,  if  he 
omit  to  bring  his  possessory  action  within  a  com- 
petent time^  his  adversary  may  imperceptibly  gain 
an  actual  right  of  possession,  in  consequence  of 
the  other's  negligence.  And  by  this  means,  the 
party  kept  out  of  possessbn  may  have  nothing 
left  in  him,  but  what  we  are  next  to  speak  o!^ 
m, 

III.  The  mere  right  of  preperij/y  the  jW  proprie- 
tatigy  without  either  possession  or  even  the  right  of 
possession. 

Thus,  if  a  disseizor  turns  me  out  of  possession 
of  my  lands,  he  thereby  gains  a  mere  naked  posses^ 
^n,  and  I  still  retain  the  right  qfpossesmny  and 
^ght  of  property.  If  the  disseizor  dies,  and  the 
lands  descend  to  his  son,  the  son  gains  an  apparent 
right  of  possession  i  but  I  still  retain  the  aotttal 
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right  both  of  poisessian  and  properly.  If  I  ac- 
quiesce for  thirty  years,  without  bringing  any  action 
to  recover  possession  of  the  lands,  the  son  gains 
the  ackud  right  of  potsesswrtf  and  I  retain  nothing 
bat  the  mere  r^ht  of  properly.  And  even  this 
right  of  property  will  fail,  or  at  least  it  will  be  with- 
out a  remedy,  unless  I  pursue  it  within  the  space 
of  sixty  years. 

IV.  A  complete  title  to  lands,  tenements,  and 
hereditaments.    When  there  is  jura  et  seiskuB  cen- 
junctioj  then,  and  then  only,  is  the  title  completely 
legah 


CHAPTER  XIV. 

OF  TItLB   BY  DESCENT. 

Ths  methods  of  acquiring  on  the  one  band,  and 
of  losing  on  the  other,  a  title  to  estates  in  things 
real,  are  reduced  by  our  law  to  two :  descent,  where 
title  is  vested  in  a  man  by  the  single  operation  of 
law ;  and  purchase,  where  the  title  is  vested  in  him 
by  his  owii  act  or  agreenient. 

Descent,  or  hereditary  succession,  is  the  title 
whereby  a  man  on  the  death  of  his  ancestor  acquires 
his  estate  by  right  of  representation,  as  his  heir  at 
law*  An  heir  therefore  is  he  upon  whom  the  law 
casts  the  estate  immediately  on  the  death  of  the 
ancestor ;  and  an  estate,  so  descending  to  the  heir, 
is  in  law  called  the  inheritance. 

The  doctrine  of  descents,  or  law  of  inheritances 
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ia  fee-siniple,  is  a  point  of  the  highest  importftnee; 
and  k  indeed  the  principal  object  of  the  laws  of 
Teal  property  in  England.  And,  as  this  depends 
not  a  little  on  the  nature  ef  kindred,  and  the  se- 
vend  degress  of  consanguinityi  it  will  be  previously 
necessary  to  state,  as  briefly  as  possible,  the  true 
notion  of  this  kindred  or  alliance  in  blood. 

Consanguinity,  or  kindred,  is  defined  by  the 
writers  on  this  subject  to  be,  the  connexion  or  re- 
iatiOQ  of  persons  descended  from  the  same  stock  Or 
t6BimoB  ancestor.  This  consanguinity  is  either 
tiaeal,  or  collateral. 

Lineal  ooasanguinity  is  that  which  subsists  be^ 
tweea  persons,  of  whom  one  is  descended  in  a  di» 
rect  line  from  the  other,  as  between  John  Stiles 
<Qd  his  father,  grandfather,  great-grandfatherj  and 
so  upwards  in  the  direct  ascending  line;  or  be- 
tween John  Stiles  and  his  son,  grandson,  great* 
grandson,  and  so  downwards  in  the  direct  descend- 
ing line*  Every  generation,  in  this  lineal  direct 
consanguinity,  constitutes  a  different  degree,  reck- 
oning either  upwards  or  downwards :  the  father  of 
John  Stiles  is  related  to  him  in  the  first  degree, 
and  so  likewise  is  his  son,  his  grandsire  and  grand- 
son in  the  second ;  his  great  grandsire,  and  great- 
grandson  in  the  third. 

This  lineal  consanguinity,  we  may  observe,  falls 
strictly  within  the  definition  of  mncuhmpersonaram 
ob  eodem  stipite  descendentium;  since  lineal  re- 
lations are  such  as  descend  one  from  the  other, 
and  both  of  course  from  the  same  common  an- 
cestor. 
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Collateral  kindred  answers  to  the  same  descrip-* 
tton :  collateral  relations  agreeing  with  the  lineal 
in  this^  that  they  descend  from  the  same  stock  or 
ancestor;  but  difienng  in  this^  that  they  do  not 
descend  one  fiom  the  other.  Collateral  kinsmeo 
are  sach  then  as  lineally  spring  from  one  and  the 
same  ancestor,  who  is  the  stirps,  or  root,  the  stipes, 
tnink,  or  common  stock,  whence  these  relations 
are  branched  out.  As  if  John  Stiles  hath  two  soos, 
who  have  each  a  numerous  issue;  both  these  issues 
are  lineally  descended  from  John  Stiles  as  tbeir 
common  ancestor ;  and  they  are  collateral  kinsmen 
to  each  other,  because  they  are  all  descended  from 
this  common  ancestor,  and  all  have  a  portion  of  bis 
blood  in  their  veins,  which  denominates  them  coU' 
sanguineos. 

The  method  of  computing  these  degrees,  in  the 
canon  law,  which  our  law  has  adopted,  is  as  follows. 
We  begin  at  the  common  ancestor,  and  reckon 
downwards ;  and  in  whatsoever  degree  the  two 
persons,  or  the  most  remote  of  them,  is  distant 
fi-om  the  common  ancestor,  that  is  the  degree  in 
which  they  are  related  to  each  bther.  Thus  Tittitf 
and  his  brother  are  related  in  the  first  degree ;  for 
from  the  father  to  each  of  them  is  counted  only 
one;  Titius  and  his  nephew  are  related  in  the 
second  degree ;  for  the  nephew  is  two  degrees  re- 
moved from  the  common  ancestor;  fnz.  his  own 
grandfather,  the  father  of  TUius. 

The  nature  and  degrees  of  kindred  being  thus 
in  some  measure  explained,  I  shall  next  proceed  to 
lay  down  a  series  of  rules,  or  canons  of  inheritancej 
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acoording  to  which  estates  are  traosmitted  from  tbd 
ancestor  to  the  heir. 

I.  The  first  rule  is,  that  inheritances  shall  li-* 
oeally  descend  to  the  issue  of  the  person  who  last 
died  actually  seized,  in  ir^mtim  ;  but  shall  never 
lineally  ascend. 

To  explain  the  more  clearly  both  this  and  the 
subsequent  rules,  it  must  first  be  observed,  thkt 
by  law  no  inheritance  can  vest,  nor  can  any  person 
be  the  actual  complete  heir  of  another,  till  the  an*- 
cestor  is  previously  dead.     Nemo  est  htBres  vhentis^ 
Before  that  time  the  person  who  is  next  in  the  line 
of  succession  is  called  an  heir  apparent,  or  heir 
presumptive.      Heirs  apparent   are  such,    whose 
right  of  inheritance  is  indefeisible,  provided  th^y 
outlive  the  ancestor ;  as  the  eldest  son  or  his  issue^ 
«ho  must,  by  the  course  -of  the  common  law,  be 
iieir  to  the  father  whenever  he  happens  to  die. 
Heirs  presumptive  are  such  who,  if  the  ancestor 
should  die   immediately,  inrould,    in  the  present 
circumstances  of  things,  be  his  heirs ;  but  whose 
right  of  inheritance  may  be  defeated  by  the  contin- 
gency of  some  nearer  heir  being  born :  as  a  brother, 
or  nenhew^  whose  presumptive  succession  may  be 
destroyed  by  the  birth  of  a  child ;  or  a  daughter^ 
whose  present  hopes  may  be  hereafter  cut  ofi^by  the 
birth  of  a  son. 

We  must  also  remember,  that  no  person  can  be 
properly  such  an  ancestor,  as  that  an  inheritance  of 
lauds  or  tenements  can  be  derived  from  him,  unless 
he  hath  had  actual  seizin  of  such  lands,  either  bv 
ais  own  entry,  or  by  the  possession  of  his  own  or 
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his  ancestor's  lessee  for  years,  or  by  receiving,  rent 
from  the  lessee  of  the  freehold :  or  unless  he  hath 
had  what  is  equivalent  to  corporal  seizin  in  heredi- 
taments that  are  incorporeal ;  such  as  the  receipt 
of  rent,  a  presentation  to  the  church  in  case  of  an 
advowson,  and  the  like.  But  he  shall  not  be  ac- 
counted an  ancestor,  who  hath  had  only  a  bare 
right  or  title  to  enter  or  be  otherwise  seized.  And 
therefore  all  the  cases,  which  will  be  mentioned  in 
the  present  chapter,  are  upon  the  suspicion  that 
the  deceased  (whose  inheritance  is  now  claimed) 
was  the  last  person  actually  seized  thereof.  For 
the  law  requires  this  notoriety  of  possession,  as 
evidence  that  the  ancestor  had  that  property  in 
himself,  which  is  now  to  be  transmitted  to  his 
heir.  The  seizin  therefore  of  any  person,  thus 
understood,  makes  him  the  root  or  stock,  from 
which  all  future  inheritance  by  right  of  blood  must 
^  derived :  which  is  very  briefly  expressed  in  this 
maxim,  seisinafacU  stipitem* 

When,  therefore,  a  person  dies  so  sei^d,  the 
inheritance  first  goes  to  his  issuer  as  if  there  be 
Geoffrey,  John,  and  Matthew,  grandfather,  father, 
and  son ;  and  John  purchases  lands,  and  dies :  his 
ion  Matthew  shall  succeed  him  as  heir,  and  not 
the  grandfather  Geoffrey;  to  whom  the  laud 
shall  never  ascend,  but  shall  rather  escheat  to 
the  lord. 

II.  A  second  general  rule  or  canon  is,  that 
Uie  male  issue  shall  be  admitted  before  the 
Ci^male. 

III.  A  third  rule,  or  canon  of  descent,  is  this; 
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that  where  there  are  two  or  more  males  in  equal 
degree^  the  eldest  only  shall  inherit ;  but  the  fe- 
males all  together. 

As  if  a  man  hath  two  sons,  Matthew  and  Gilbert, 
aod  two  daughters,  Margaret  and  Charlotte,  and 
dies;  Matthew  his  eldest  son  shall  alone  succeed 
to  his  estate,  in  exclusion  of  Gilbert  the  second 
son  and  both  the  daughters  ;  but,  if  both  the  sons 
die  without  issue  before  the  father,  the  daughters 
Margaret  and  Charlotte  shall  both  inherit  the  estate 
as  copartners. 

IV.  A  fourth  rule,  or  canon  of  descents,  is  this ; 
that  the  lineal  descendants,  in  ir^finitum^  of  any 
person  deceased,  shall  represent  their  ancestor; 
that  is,  shall  stand  in  the  same  place  as  the  person 
himself  would  have  done,  had  he  been  living. 

Thus  the  child,  grandchild,  or  great-grandchild 
(either  male  or  female)  of  the  eldest  son,  succeeds 
before  the  younger  son,  and  so  in  infinitum.  And 
these  representatives  shall  take  neither  more  nor 
less,  but  just  so  much  as  their  principals  would 
have  done.  As  if  there  be  two  sisters,  Margaret 
and  Charlotte;  and  Margaret  dies,  leaving  six 
daughters ;  and  then  John  Stiles  the  father  of  the 
two  sisters  dies,  without  other  issue;  these  six 
daughters  shall  take  among  them  exactly  the  same 
as  their  mother  Margaret  would  have  done,  had  she 
been  living ;  that  is,  a  moiety  of  the  lands  of  Johh 
Stiles  in  coparcenary :  so  that,  upon  partition 
made,  if  the  land  be  divided  into  twelve  parts, 
thereof  Charlotte  the  surviving  sister  shall  have  six, 
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and  her  six  nieces,  the  daughters  of  Margaret,  one 
apiece. 

This  taking  by  representation  is  called  succession 
in  stirpes^  according  to  the  roots ;  since  all  the 
branches  inherit  the  same  share  that  their  root, 
whom  they  represent,  would  have  done.  But  if  a 
man  hath  only  three  daughters,  C,  D,  and  £;  and 
C  dies  leaving  two  sons,  D  leaving  two  daughters, 
and  E  leaving  a  daughter  and  a  son  who  is  younger 
than  his  sister:  here,  when  the  grandfather  dies, 
the  eldest  son  of  C  shall  succeed  to  one  third,  in 
exclusion  of  the  younger;  the  two  daughters  of  D 
to  another  third  in  partnership ;  and  the  son  of  E 
to  the  remaining  third,  in  exclusion  of  his  elder 
sister.  And  the  same  right  of  representation, 
guided  and  restrained  by  the  same  rules  of  descent, 
prevails  downwards  in  iftfinitum. 

V.  A  fifth  rule  is,  that  on  failure  of  lineal  de- 
scendants, or  issue,  of  the  person  last  seized,  the 
inheritance  shall  descend  to  his  collateral  relations, 
being  of  the  blood  of  the  first  purchaser ;  subject 
to  the  three  preceding  rules. 

Thus,  if  Geoffrey  Stiles  purchases  land,  and  it 
descends  to  John  Stiles  his  son,  and  John  dies 
seized  thereof  without  issue ;  whoever  succeeds  to 
this  inheritance  must  be  of  the  blood  of  Geoffrey,  the 
first  purchaser  of  this  family.  As,  if  lands  come 
to  John  Stiles  by  descent  from  his  mother  Lucy 
Baker,  no  relation  of  his  father  (as  such)  shall  ever 
be  his  heir  of  these  lands ;  and  vice  versay  if  they 
descended  from  his  father  Geoffrey  Stiles,  no  rela- 
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tioQ  of  bis  mother  (as  such)  shall  ever  be  admittel 
thereto;  for  his  father's  kindred  have  none  of  his 
mother's  blood,  nor  have  his  mother's  relations  ai^ 
share  of  bis  father's  blood. 

This  then  is  the  great  and  general  principle^ 
upon  which  the  law  of  collateral  inheritances  de*' 
pcnds ;  that,  upon  failure  of  issue  in  the  last  pro^- 
pnetor,  the  estate  shall  descend  to  the  blood. of 
the  first  purchaser ;  or,  that  it  shall  result  back  to 
the  heirs  of  the  body  of  that  ancestor,  from  whom 
it  either  really  has,  or  is  supposed  by  fiction  of 
law  to  have  originally  descended. 

VI.  A  sixth  rule  or  canon  therefore  is,  that  thts 
collateral  heir  of  the  person  last  seized  must  b« 
his  next  collateral  kinsman  of  the  whole  blood. 

First,  he  must  be  his  next  collateral  kinsman^ 
either  personally  or  jure  representatwnis ;  which 
proximity  is  reckoned  according  to  the  canonical 
degrees  of  consanguinity  before  mentioned.  There- 
fore, the  brother  being  in  the  first  degree,  he  and 
his  descendants  shall  exclude  the.. uncle  and  his 
issue,  who  is  only  in  the  second. 

Thas,  if  John  Stiles  dies  without  issue^  his 
estate  shall  descend  to  Francis  his  brother^  or  his 
I'epresentatives ;  he  being  lineally  descended  ffom 
Geoffrey  Stiles,  John's  next  immediate  ancestor^ 
or  father.  On  failure  of  brethren,  or  sisters^  and 
their  issue,  it  shall  descend  to  the  uncle  of  John 
Utiles,  the  lineal  descendant  of  his  grandfather 
George,  and  so  on  in  ir\finitum* 

But,  secondly,  the  heir  need  not  be  the  nearest 
Gasman  absolutely,  but  only  sub  modo ;  that  is. 
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he  must  be  the  nearest  kinsman  of  the  whole  blood; 
for,  if  there  be  a  mach  nearer  kinsman  of  the  hdj 
bloody  a  distant  kinsman  of  the  whole  blood  shall 
be  admitted,  and  the  other  entirely  excluded. 
,  A  kinsman  of  the  whole  blood  is  he  that  is  de- 
rived, not  only  from  the  same  ancestor,  but  from 
the  same  couple  of  ancestors.  For,  as  eveiy  man's 
own  blood  is  compounded  of  the  blood  of  his  re- 
spective ancestors,  he  only  is  properly  of  the  whole 
or  entire  blood  with  another,  who  hath  (so  far  as 
the  distance  of  degrees  will  permit}  all  the  same 
ingredients  in  the  composition  of  his  blood  that  the 
other  hath.  Thus,  the  blood  of  John  Stiles  being 
composed  of  those  of  Geoffrey  Stiles  his  father  and 
Lucy  Baker  his  mother,  therefore  his  brother  Fran- 
cis being  descended  from  both  the  same  parents, 
hath  entirely  the  same  blood  with  John  Stiles;  or 
iie  is  his  brother  of  the  whole  blood.  But  if,  after 
the  death  of  Geoffrey,  Lucy  Baker  the  mother  mar- 
jies  a  second  husband,  Lewis  Gay,  and  hath  issue 
by  him ;  the  blood  of  this  issue,  being  compounded 
of  the  blood  of  Lucy  Baker  (it  is  true)  on  the 
one  .part,  but  that  of  Lewis  Gay  (instead  of 
Geoffrey  Stiles)  on  the  other  part,  it  hath  therefore 
only  half  the  same  ingredients  with  that  of  Joho 
Stiles,  so  that  he  is  only  his  brother  of  the  half 
blood,  and  for  that  reason  they  shall  never  inherit 
to  each  other. 

According  to  our  law,  as  it  now  stands,  the 
crown  (which  is  the  highest  inheritance  in  the 
nation)  may  descend  to  the  half  blood  of  the  pre- 
ceding sovereign,  so  that  it  be  the  blood  of  the 
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first  monarch,  purchaser,  or  (in  the  feudal  lan- 
guage) conqueror  of  the  reigning  family.  Thus  it 
actually  did  descend  from  king  Edward  the  sixth  to 
queen  Mary,  and  from  her  to  queen  Elizabeth,  who 
were  respectively  of  the  half  blood  to  each  other. 
For  the  royal  pedigree  being  always  a  matter  of 
sufficient  notoriety,  there  is  no  occasion  to  call  in 
the  aid  of  this  presumptive  rule  of  evidence,  to 
render  probable  the  descent  from  the  royal  stock, 
which  was  formerly  king  William  the  Norman,  and 
is  now  (by  act  of  parliament)  the  princess  Sophia 
of  Hanover,  flence  also  it  is,  that  in  estates-tailj 
where  the  pedigree  from  the  first  donee  must  be 
strictly  proved,  half  blood  is  no  impediment  to  the 
descent ;  because  when  the  lineage  is  clearly  made 
out,  there  is  no  need  of  this  auxiliary  proof. 

VIL  The  seventh  and  last  rule  or  canon  is,  that 
n  collateral  inheritances  the  male  stock  shall  be 
preferred  to  the  female ;  (that  is,  kindred  derived 
from  the  blood  of  the  male  ancestors,  however  re- 
mote, shall  be  admitted  before  those  of  the  blood 
of  the  female,  however  near,) — unless  where  the 
lands  have,  in  fact,  descended  from  a  female. 

Thus  the  relations  on  the  father's  side  are  ad- 
niitted  xn  infinitum^  before  those  on  the  mother's 
side  are  admitted  at  all,  and  the  relations  of  th^ 
father's  father,  before  those  of  the  father's  mother; 
and  so  on.  But  whenever  the  Uods  have  noto- 
riously descended  to  a  man  from  his  mother's  side, 
this  rule  is  totally  reversed :  and  no  relation  of  his 
^y  the  father's  side,  as  such,  cap  ever  be  admitted 
to  them ;  because  he  cannot  possibly  be  qf  the 
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biood  of  the  first  purchaser.  And  so,  e  comenOf 
if  the  lands  descended  from  the  father's  side, 
no  relation  of  the  mother,  as  such,  shall  ever  in- 
herit. 


CHAPTER  XV. 

OF   TITLE  BT   PURCHASB^     AND    FIRST  BY 

ESCHEAT. 

Pdrchasb,  taken  in  its  largest  and  most  extensive 
sense,  is  thus  defined  by  Littleton ;  the  possession 
of  lands  and  tenements,  which  a  man  hath  by  his 
own  act  or  agreement,  and  not  by  descent  from 
any  of  his  ancestors  or  kindred.  In  this  sense  it  is 
contradistinguished  from  acquisition  by  right  of 
blood,  and  includes  every  other  method  of  coming 
to  an  estate,  but  merely  that  by  inheritance. 

The  difference  in  efiect,  between  the  acquisition 
of  an  estate  by  descent  and  by  purchase,  consists 
principally  in  these  two  points:  1.  That  by  pur* 
chase  the  estate  acquires  a  new  inheritable  quality, 
and  is  descendible  to  the  owner's  blood  in  general, 
and  not  the  blood  only  of  some  particular  ancestor* 
2.  An  estate  taken  by  purchase  will  not  make  the 
heir  answerable  for  the  acts  of  the  ancestor,  as  an 
estate  by  descent  will.  For,  if  the  ancestor  by 
any  deed,  obligation,  covenant,  or  the  like,  bindeth 
himself  and  his  heirs,  and  dieth ;  this  deed,  obli- 
gation, or  covenant,  shaU  be  binding  up<m  the 
heir,  so  far  forth  only  as  he  (or  any  other  in  trust 
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for  him)  had  any  estate  of  inheritance  vested  la 
him  by  descent  from  (or  any  estate  pur  outer  vie 
comiDg  to  him  by  special  occupancy,  as  heir  to) 
that  ancestor,  sufficient  to  answer  the  charge ; 
whether  he  remain  in  possession,  or  hath  aliened  it 
before  action  brought. 

This  legal  signification  of  the  word  perquisitio, 

or  purchase,  includes  the  five  following  methods 

^   of  acquiring  a  title  to  estates :  1.  Escheat.    2.  Oc'* 

cupancy.      3.    Prescription.      4.   Forfeiture.      5. 

Alienation. 

I.  Escheats,  was  one  of  the  fruits  and  conse- 
quences of  feudal  tenure.  The  word  itself  denotes 
an  obstruction  of  the  course  of  descent,  and  a  con- 
':  sequent  determination  of  the  tenure,  by  some  un- 
foreseen contingency  ;  in  which  case  the  land  natu-« 
rally  results  back,  by  a  kind  of  reversion,  to  the 
original  grantor  or  lord  of  the  fee. 

The  law  of  escheats  is  founded  upon  this  single 
principle,  that  the  blood  of  the  person  last  seized 
in  fee-simple  is,  by  some  means  or  other,  utterly 
extinct  and  gone :  and  since  none  can  inherit  his 
estate  but  such  as  are  of  his  blood  and  consan- 
guinity, it  follows  as  a  regular  consequence,  that 
when  such  blood  is  extinct,  the  inheritance  itself 
must  fail ;  the  land  must  become  what  the  feudal 
writers  denominate  feudum  apertum;  and  must 
result  back  again  to  the  lord  of  the  fee,  by  whom, 
or  by  those  whose  estate  he  hath,  it  was  given. 

1,  2,  3,  The  first  three  cases,  wherein  inherit- 
able blood  is  wanting,  may  be  collected  from  the 
rules  of  descent  laid  down  and  explained  in  the 
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preceding  chapter,  and  therefore  will  need  very 
little  illustration  or  comment.  First,  when  the 
tenant  dies  withoat  any  relations  on  the  part  of  any 
of  his  ancestors :  secondly,  when  he  dies  without 
any  relations  on  the  part  of  those  ancestors  from 
whom  his  estate  descended :  thirdly,  when  he  dies 
without  any  relations  of  the  whole  blood. 

4.  A  monster,  which  hath  not  the  shape  of  man- 
kind, but  in  any  part  evidently  bears  the  resem- 
blance of  the  brute  creation,  hath  no  inheritable 
blood,  and  cannot  be  heir  to  any  land,  albeit  it  be 
brought  forth  in  marriage :  but,  although  it  hath 
deformity  in  any  part  of  its  body,  yet  if  it  hath  a 
human  shape  it  may  be  heir. 

5.  Illegitimate  children  are  incapable  of  being 
heirs.  Being  the  sons  of  nobody,  they  have  oo 
blood  in  them,  at  least  no  heritable  blood ;  conse- 
quently, none  of  the  blood  of  the  first  purchaser: 
and  therefore,  if  there  be  no  other  claimant  tlian 
such  natural  children,  the  land  shall  escheat  to 
the  lord. 

As  natural  children  cannot  be  heirs  themselves, 
so  neither  can  they  have  any  heirs  but  those  of 
their  own  bodies.  For,  as  all  collateral  kindred 
consists  in  being  derived  from  the  same  common 
ancestor,  and  as  a  natural  child  has  no  legal  ances- 
torsy  he  can  have  no  collateral  kindred ;  and  con- 
sequently, can  have  no  legal  heirs,  but  such  as 
claim  by  a  lineal  descent  from  himself.  And 
therefgre  if  an  illegitimate  child  purchases  land, 
tand  dies  seized  thereof  without  issue,  and  intestate^ 
he  land  shall  escheat  to  the  lord  of  the  fee. 
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6.  Aliens  are  also  incapable  of  taking  by  descent^ 
or  ioberitiog,  for  they  are  not  allowed  to  have  any 
ioheritable  blood  in  them ;  wherefore  if  a  man  leave 
no  other  relations  but  aliens,  his  lands  shall  escheat 
to  the  lord. 

And  farther,  if  an  alien  be  made  a  denizen  by 
the  king's  letters  patent,  and  then  purchases  lands, 
(which  the  law  allows  such  an  one  to  do)  his  son, 
born  before  his  denization,  shall  not  (by  the  com- 
iQOQ  law)  inherit  those  lands ;  but  a  son  born  after* 
wards  may,  even  though  his  elder  brother  be  living; 
for  the  father,  before  denization,  had  no  inheritable 
blood  to  communicate  to  his  eldest  son;  but  by 
deuization  it  acquires  an  hereditary  quality,  which 
will  be  transmitted  to  his  subsequent  posterity. 
Yet,  if  he  had  been  naturalized  by  act  of  parlia- 
ment, such  eldest  son  might  then  have  inherited ; 
for  that  cancels  all  defects,  and  is  allowed  to  have 
a  retrospective  energy,  which  simple  denization 
has  not.  And  it  is  now  held  for  law,  that  the  sons 
of  an  alien,  born  here,  may  inherit  to  each  other; 
the  descent  from  the  one  to  another  being  an  imrne' 
diate  descent. 

7-  By  attainder  also,  for  treason  or  other  felony, 
the  blood  of  the  person  attainted  is  so  corrupted,  as 
to  be  rendered  no  longer  inheritable. 

And  a  person  attainted  is  therefore  (by  the  com- 
mon law)  neither  allowed  to  retain  his  former 
estate  nor  to  inherit  any  future  one,  nor^o  transmit 
any  inheritance  to  his  issue,  either  immediately 
from  himself,  or  mediately  through  himself  from 
any  remoter  ancestor;  for  his  inheritable  blood, 
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which  is  necessary  either  to  hold^  to  take,  or  to 
transmit  any  feudal  property,  is  blotted  out,  cor* 
Euptedy  and  extinguished  for  ever:  the  conse- 
quence of  which  is,  that  estates,  thus  impeded 
in  their  descent,  result  back  and  escheat  to  the 
lord. 

This  corruption  of  blood,  thus  arising  from 
feudal  principles,  but  perhaps  extended  farther 
than  even  those  principles  will  warrant,  has  been 
long  looked  upon  as  a  peculiar  hardship :  and  by 
the  statute  7  Ann.  c.  21.  (the  operation  of  which 
is  postponed  by  the  statute  7  Geo.  II.  c.  39.)  it 
is  enacted,  that,  after  the  death  of  the  late  pre- 
tender, and  his  sons,  no  attainder  for  treason  shall 
extend  to  the  disinheriting  of  any  heir,  nor  the  pre- 
judice of  any  person,  other  than  the  offender 
himself. 

Before  I  conclude  this  head,  of  escheat,  I  ma^ 
mention  one  singular  instance  in  which  lands  held 
in  fee-simple  are  not  liable  to  escheat  to  the  lord, 
even  when  their  owner  is  no  more,  and  hath  left 
no  heirs  to  inherit  them.  And  this  is  the  case  of  a 
corporation ;  for  if  that  comes  by  any  accident  to 
be  dissolved,  the  donor  or  his  heirs  shall  have  the 
land  again  in  reversion,  and  not  the  lord  by  escheat; 
which  perhaps  is  the  only  instance  where  a  reversion 
can  be  expectant  on  a  grant  in  fee-simple  absolute. 
But  the  law,  we  are  told,  doth  tacitly  annex  a  con- 
dition to  every  such  gift  or  grant,  that  if  the  corpo- 
ration be  dissolved,  the  donor  or  grantor  shall  re- 
enter; for  the  cause  of  the  gift  or  grant  faileth. 
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CHAPTER  XVI. 

OF  TITLE  BY   OCCUPANCY. 

Occupancy  is  the  taking  possession  of  those  tbiogs 
which  before  belonged  to  nobody.  This  right  of 
occupancy,  so  far  as  it  concerns  real  property,  (for 
of  personal  chattels  I  am  not  in  this  place  to  speak) 
hath  been  confined  by  the  laws  of  England  within 
a  very  narrow  compass ;  and  was  extended  only  to 
a  single  instance :  namely,  where  a  man  was  tenant 
pur  outer  tne,  or  had  an  estate  granted  to  himself 
only  (without  mentioning  his  heirs)  for  the  life  of 
another  man,  and  died  daring  the  life  of  ceitrnf 
que  viej  or  him  by  whose  life  it  was  holden :  in  this 
case  he,  that  could  first  enter  on  the  land,  might 
lawfully  retain  the  possession  so  long  as  cestuy  que 
tie  lived,  by  right  of  occupancy.  And,  had  the 
estate  pur  auter  vie  been  granted  to  a  man  nnd  his 
heirs  during  the  life  of  cestuy  que  vie,  there  the 
heir  might,  and  still  may,  enter  and  hold  posses- 
sion, and  is  called  in  law  a  special  occupant ;  as 
having  a  special  exclusive  right,  by  the  terms  of 
the  original  grant,  to  enter  upon  and  occupy  this 
harediJtas  jucenSj  during  the  residue  of  the  estate 
granted :  though  some  have  thought  him  so  called 
with  no  very  great  propriety ;  and  that  such  estate 
is  rather  a  descendible  freehold.  But  the  title  of 
common  occupancy  is  now  reduced  almost  to  no- 
thing by  two  statutes :  the  one  29  Car.  IL  c.  3» 
which  enacts  (according  to  the  ancient  rule  of  \s^) 
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that  where  there  is  no  special  oecupant,  in  whom 
the  estate  may  vest,  the  tenant  put  outer  vie  may 
devise  it  by  will,  or  it  shall  go  to  the  executors  or 
administrators,  and  be  assets  in  their  hands  for  pay- 
ment of  debts :  the  other  that  of  14  Geo.  11.  c.  20. 
which  enacts,  that  the  surplus  of  such  estate  pur 
outer  tne,  after  payment  of  debts,  shall  go  in  t 
course  of  distribution  like  a  chattel  interest. 

By  these  two  statutes  the  title  of  common  occu- 
pancy is  utterly  extinct  and  abolished :  though 
that  of  special  occupancy,  by  the  heir  at  law,  con- 
tinues to  this  day ;  such  heir  being  held  to  succeed 
to  the  ancestor's  estate,  not  by  descent,  for  then 
he  must  take  an  estate  of  inheritance,  but  as  an 
occupant,  specially  marked  out  and  appointed  by 
the  original  grant. 


CHAPTER  XVII. 

OF  TITLB  BT   PRESCBIPTION. 

A  tldrd  method  of  acquiring  real  property  by 
purchase  is  that  by  prescription ;  as  when  a  man 
can  shew  no  other  title  to  what  he  claims,  than 
that  he,  and  those  under  whom  he  claims,  have 
immemorially  used  to  enjoy  it.  Concerning  cus- 
tdms,  or  immemorial  usages,  in  general,  with  the 
several  requisites  and  rules  to  be  observed,  in  order 
to  prove  their  existence  and  validity,  we  inquired 
at  large  in  the  preceding  part  of  these  commen- 
taries.   At  present  therefore  I  shall  only,  first, 
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distinguish  between  castamy  strictly  taken,  and 
pretcription  ;  and  then  shew^  what  sort  of  things 
may  be  prescribed  for. 

And^  first,  the  distinction  between  custom  and 
prescription  is  this  ;  that  custom  is  properly  a  local 
usage^  and  not  annexed  to  any  person :  such  as  a 
custom  in  the  manor  of  Dale  that  lands  shall 
descend  to  the  youngest  son  :  prescription  is 
merely  a  perscmal  usage;  as,  that  Sempronius, 
and  his  ancestors,  or  those  whose  estate  he  hath, 
have  used  time  out  of  mind  to  have  such  an  advan- 
tage or  privilege.  All  prescription  must  be  either 
10  a  man  and  his  ancestors,  or  in  a  man  and  those 
whose  estate  he  hath  :  which  last  is  called  prescribe 
iog  in  a  gue  estate.  But  by  the  statute  of  limita- 
tions 82  Hen.  VIII.  c.  2.  it  is  enacted,  that  no 
person  shall  make  any  prescription  by  the  seizin  or 
possession  of  his  ancestor  or  predecessor,  unless 
such  seizin  or  possession  hath  been  within  three- 
score years  next  before  such  prescription  made. 

Secondly,  as  to  the  several  species  of  things 
which  may,  or  may  not,  be  prescribed  for :  we  may, 
in  the  first  place,  observe,  that  nothing  but  incor- 
poreal hereditaments  can  be  claimed  by  prescript 
tiou ;  as  a  right  of  way,  a  common,  ^c.  but  that 
no  prescription  can  give  a  title  to  lands,  and  other 
corporeal  substances,  of  which  more  certain  evi- 
dence may  be  had.  2.  A  prescription  must  always 
be  laid  in  him  that  is  tenant  of  the  fee.  And  there- 
fore a  copyholder  must  prescribe  under  cover  of  his 
lord's  estate,  and  a  tenant  for  life  udder  cover  of 
the  tenant  in  fee-simple.    3.  A  prescription  cannot 
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be  for  a  thing  which  cannot  be  raised  by  grant. 
For  the  law  allows  prescription  only  in  supply  of 
the  loss  of  a  grants  and  therefore  every  prescriptioo 
presupposes  a  grant  to  have  existed.    A  fourth  rule 
is,  that^  what  is  to  arise  by  matter  of  record  cannot 
be  prescribed  for,  but  must  be  claimed  by  granti 
entered  on  record  ;  such  as,  for  instance,  the  royal 
franchises  of  deodands,  felons'  goods,  and  the  like. 
But  the  franchise  of  treasure-trove,  waifs,  estraysi 
and  the  like,  may  be  claimed  by  prescription ;  for 
they  arise  from  private  contingencies,  and  not  from 
any  matter  of  record.     5.  Among  things  incorpo* 
real,    which  may  be   claimed  by  prescription,  a 
distinction  must  be  made  with  regard  to  the  manner 
of  prescribing ;  that  is,  whether  a  man  shall  pre* 
scribe  in  a  que  estcUe,  or  in  himself  and  his  ances- 
tors.   For,  if  a  man  prescribe  in  que  estate^  (that 
is,  in  himself  and  those  whose  estate  he   holds) 
nothing  is  claimable  by  this  prescription,  but  such 
things  as  are  incident,  appendant,  or  appurtenant 
to  lands ;  but,  if  he  prescribes  in  himself  and  his 
ancestors,  he  may  prescribe  for  any  thing  whatso- 
ever that  lies  in  grant ;  not  only  things  that  are 
s^purtenant,  but  also  such  as    may  be  in   gross. 
6.  Lastly,  we  may  observe,  that  estates  gained  by 
prescription  are  not,  of  course,  descendible  to  the 
heirs  general,  like  other  purchased  estates,  but  are 
an  exception  to  the  rule :  and  therefore,  if  a  man 
prescribes  for  a  right  of  way  in  himself  and  his 
ancestors,  it  will  descend  only  to  the  blood  of  that 
line  of  ancestors  in  whom  he  so  prescribes.    But, 
if  he  prescribes  for  it  in  a  que  estate,  it  will  follow 
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the  oatore  of  that  estate  in  which  the  prescription 
h  laid :  for  every  accessory  foUoweth  the  nature  of 
its  principal. 


CHAPTER  XVUI. 

OF   TITLK    BY   FORFEITURE. 

FoRFBiTURS  is  a  punishment  annexed  by  law  to 
some  illegal  act,  or  negligence,  in  the  owner  of 
lands,  tenements,  or  hereditaments  :  whereby  he 
loses  all  [his  interest  therein^  and  they  go  to  the 
party  injured,  as  a  recompense  for  the  wrong  which 
either  he  alone,  or  the  public  together  with  himself, 
hath  sustained. 

Lands,  tenements,  and  hereditaments,  may  be 
forfeited  in  various  degrees  and  by  various  means : 
1.  By  crimes  and  misdemeanors.  2.  By  alienation 
contrary  to  law.  3.  By  non-presentation  to  a  be- 
nefice, when  the  forfeiture  is  denominated  a  lapse. 
4,  By  simony.  5.  By  non-performance  of  con- 
ditions. 6.  By  waste.  7«  By  breach  of  copyhold 
customs.     8.  By  bankruptcy. 

I.  The  offences  which  induce  a  forfeiture  of 
lands  and  tenements  to  the  crown,  are  principally 
the  following  six:  1.  Treason,  2.  Felony.  S, 
Misprision  of  treason.  4.  Prcsmutnre.  5.  Draw- 
ing a  weapon  on  a  judge,  or  striking  any  one  in  the 
presence  of  the  king's  principal  courts  of  justice. 
6.  Popish  recusancy^  or  non-observance  of  certain 
taws  enacted  in  restraint  of  papists. 
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II.  Lands  and  tenements  may  be  forfeited  by 
tUienatum,  or  conveying  them  to  another,  contrary 
to  law.  This  is  either  alienation  in  mortmain^ 
alienation  to  an  alieriy  or  alienation  hy  particular 
tenants;  in  the  two  former  of  which  cases  the  for- 
feiture arises  from  the  incapacity  of  the  alienee  to 
take,  in  the  latter  from  the  incapacity  of  the  alienor 
to  grant. 

1.  Alienation  in  mortmain^  in  mortua  manUf  is 
an  alienation  of  lands  or  tenements  to  any  corpora- 
tion, sole  or  aggregate,  ecclesiastical  or  temporal. 
But  these  purchases  having  been  chiefly  made  by 
religious  houses,  in  consequence  whereof  the  lands 
became  perpetually  inherent  in  one  dead  hand, 
this  hath  occasioned  the  general  appellation  of 
mortmain  to  be  applied  to  such  alienations,  and 
the  religious  houses  themselves  to  be  principally 
considered  in  forming  the  statutes  of  mortmain. 

By  the  common  law  any  man  might  dispose  of 
his  lands  to  any  other  private  man  at  his  own  dis- 
cretion, especially  when  the  feudal  restraints  of 
alienation  were  worn  away.  Yet,  in  consequence 
of  these,  it  was  always,  and  is  still,  necessary  for 
corporations  to  have  a  licence  in  mortmain  from 
the  crown,  to  enable  them  to  purchase  lands.  And, 
as  during  the  times  of  popery,  lands  were  fre- 
quently given  to  superstitious  uses,  though  not  to 
any  corporate  bodies ;  or  were  made  liable  in  the 
hands  of  heirs  and  devisees  to  the  charge  of  obits, 
chaunteries,  and  the  like,  which  were  equally 
pernicious  in  a  well-governed  state  as  actual  aliena- 
tions in  mortmain ;  therefore,  at  the  dawn  of  the 
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refomiatioo^  the  statute  23  Hen.  VIII.  c.  10.  de*- 
Clares,  that  all  future  grants  of  lands  for  any  of  the 
purposes  aforesaid,  if  granted  for  any  longer  term 
than  twenty  years,  shall  be  void. 

But  for  the  augmentation  of  poor  livings,  it  was 
enacted  by  the  statute  \J  Car.  II.  e.  3.  that  appro- 
priators  may  annex  the  great  tithes  to  the  vicar- 
ages; and  that  all  benefices  under  L.  100.  per 
(mmm  may  be  augmented  by  the  purchase  of  lands, 
without  licence  of  mortmain  in  either  case :  and 
the  like  provision  hath  been  since  made,  in  favour 
of  the  governors  of  queen  Anne's  bounty.  It  hath 
also  been  held,  that  the  statute  23  Hen.  VIII.  did 
not  tend  to  any  thing  but  superstitious  uses ;  and 
that  therefore  a  man  may  give  lands  for  the  main- 
tenance of  a  school,  an  hospital,  or  any  other  cha"^ 
fitable  uses.  But  it  is  enacted,  by  the  statute 
9  Geo.  II.  c.  36.  that  no  lands  or  tenements,  or 
money  to  be  laid  out  thereon,  shall  be  given  for  or 
charged  Y,\t\\  any  charitable  uses  whatsoever,  unless 
by  deed  indented,  executed  in  the  presence  of  two 
witnesses  twelve  calendar  months  before  the  death 
of  the  donor,  and  enrolled  in  the  court  of  chancery 
within  STX  months  after  its  execution,  (except 
stocks  in  the  public  funds,  which  may  be  transfer- 
red within  six  months  previous  to  the  donor's  death) 
and  unless  such  gift  be  made  to  take  eifect  imme- 
diately, and  be  without  power  of  revocation  :  and 
that  all  other  gifts  shall  be  void.  The  two  univer- 
sities, their  colleges,  and  the  scholars  upon  the 
foundation  of  the  colleges  of  Eton,  Winchester, 
and  Westminster,  are  excepted   out  of  this  act  r 
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but  such  exemption  was  granted  with  this  proviso, 
that  no  college  shall  be  at  liberty  to  purchase  more 
advowsons,  than  are  equal  in  number  to  one  moiety 
of  tlie  fellows  or  students,  upon  the  respective 
foundations. 

2»  Secondly,  alienation  to  an  alien  is  also  a  cause 
of  forfeiture  to  the  crown  of  the  lands  so  alienated; 
not  only  on  account  of  his  incapacity  to  hold, 
which  occasions  him  to  be  passed  by  in  the  de- 
scents of  )and,  but  likewise  on  account  of  his  pre- 
sumption in  attempting,  by  an  act  of  his  own,  to 
acquire  any  real  property. 

3.  Lastly,  alienations  by  particular  tenants,  when 
they  are  greater  than  the  law  entitles  them  to  make, 
and  divest  the  remainder  or  reversion,  are  also  for- 
feitures to  him  whose  right  is  attacked  thereby. 
The  same  law,  which  is  thus  laid  down  with  regard 
to  tenants  for  life,  holds  also  with  respect  to  all 
tenants  of  the  mere  freehold  or  of  chattel  interest  ^ 
but  if  the  tenant  in  tail  alienes  in  fee,  this  is  no 
immediate  forfeiture  to  the  remainder-man,  but  a 
mere  discontinuance  (as  it  is  called)  of  the  estate- 
tail*  But,  in  case  of  such  forfeitures  by  par- 
ticular tenants,  all  legal  estates  by  them  before 
created  (as  if  tenant  for  twenty  years  grants  a  lease 
for  fifteen)  and  all  charges  by  him  lawfully 
made  on  the  lands,  shall  be  good  and  available 
in  law. 

III.  Lapse  is  a  species  of  forfeiture,  whereby  the 
right  of  presentation  to  a  church  accrues  to  the 
ordinary  by  neglect  of  the  patron  to  present ;  to 
the  metropolitan  by  neglect  of  the  ordinary ;  and  to 
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the  king  by  the  neglect  of  the  metropolitan.  This 
right  of  lapse  was  first  established  when  the  bishops 
began  to  exercise,  universally,  the  r^t  of  instita- 
tioD  to  churches.  And  therefore,  where  there  is 
no  right  of  institution,  there  is  no  right  of  lapse  : 
so  that  no  donative  can  lapse  to  the  ordinary, 
aaless  it  hath  been  augmented  by  the  queen's 
bounty.  But  no  right  of  lapse  can  accrue,  when 
the  original  presentation  is  in  the  crown. 

The  term,  in  which  the  title  to  present  by  lapse 
accrues  from  the  one  to  the  other,  successively,  in 
six  cafetidar  months;  and  this  exclusive  of  the  day 
of  die  avoidance.  But  if  the  bishop  be  both  patron 
and  ordinary,  he  shall  not  have  a  double  time  al- 
lowed him  to  collate  in ;  for  the  forfeiture  accrues 
by  law,  whenever  the  negligence  has  continued  six 
months  in  the  same  person.  And  also  if  the  bishop 
doth  not  collate  his  own  clerk  immediately  to  the 
living,  and  the  patron  presents,  though  after  the  six 
months  are  lapsed^  yet  his  presentation  is  good,  and 
the  bishop  is  bound  to  institute  the  patron's  clerk« 
But  if  the  presentation  lapses  to  the  king,prerogative 
here  intervenes  and  makes  a  difference:  and  the 
patron  shall  never  recover  his  right,  till  the  king  has 
satisfied  his  turn  by  presentation  :  for  nuUumtempus 
occurrit  regi.  And  therefore  it  may  seem,  as  if 
the  church  might  continue  void  for  ever,  unless 
the  king  shall  be  pleased  to  present ;  and  a  patron 
thereby  be  absolutely  defeated  of  his  advowson. 
Bat  to  prevent  this  inconvenience,  the  law  has 
lodged  a  power  in  the  patron's  hands,  of  as  it  were 
compelling  the  king  to  present.     For  if,  during 
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the  delay  of  the  crowQ|  the  patron  himself  presents, 
and  his  clerk  is  instituted^  the  king,  indeed,  by 
presenting  another  may  turn  out  the  patron's  clerk, 
or,  after  induction,  may  remove  him  by  quare  tm- 
pedit,  but  if  he  does  not,  and  the  patron's  clerk 
dies  incumbent,  or  is  canonicalty  deprived,  the  king 
hath  lost  his  right,  which  was  only  to  the  next  or 
first  presentation. 

if  the  bishop  refuse  or  neglect  to  examine  and 
admit  the  patron's  clerk,  without  good  reason 
assigned,  or  notice  given,  he  is  stiled  a  disturber 
by  the  common  law,  and  shall  not  have  any  title 
to  present  by  lapse ;  for  no  man  shall  take  advan- 
tage of  his  own  wrong.  Also  if  the  right  of  pre- 
sentation be  litigious  or  contested,  and  an  action 
be  brought  against  the  bishop  to  try  the  title, 
no  lapse  shall  incur  till  the  question  of  right  be 
decided. 

IV.  By  simomj^  the  right  of  presentation  to  a 
living  is  forfeited  and  vested  pro  hac  vice  in  the 
crown.  Simony  is  the  corrupt  presentation  of  any 
one  to  an  ecclesiastical  benefice  for  money,  gift,  or 
reward. 

'  Upon  the  statutes  many  questions  have  arisen, 
with  regard  to  what  is,  and  what  is  not  simony. 
1.  That  to  purchase  a  presentation,  the  living  being 
actually  vacant.  2.  That  for  a  clerk  to  bargain 
for  the  next  presentation,  the  incumbent  being  sick 
and  about  to  die,  was  simony,  even  before  the 
statute  of  queen  Anne :  and  now,  by  that  statute, 
to  purchase,  either  in  his  own  name  or  another's, 
the  next  presentation,  and  be  thereupon  presented 
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at  any  future  time  to  the  living,  is  direct  and  pal* 
pable  simony.  But,  3.  It  is  held  that  for  a  father 
to  purchase  such  a  presentation,  in  order  to  provide 
for  his  son,  is  not  simony :  for  the  son  is  not  con- 
cerned in  the  bargain,  and  the  father  is  by  nature 
bound  to  make  a  provision  for  him.  4.  That  if  a 
simoniacal  contract  be  made  with  the  patron,  the 
clerk  not  being  privy  thereto,  the  presentation  for 
that  turn  shall,  indeed,  devolve  to  the  crown,  as  a 
punishment  of  the  guilty  patron ;  but  the  clerk, 
who  is  innocent,  does  not  incur  any  disability  or 
forfeiture.  5.  That  bonds  given  to  pay  money  to 
charitable  uses,  on  receiving  a  presentation  to  a 
living,  are  not  simoniacal,  provided  the  patron  or 
his  relations  be  not  benefited  thereby;  for  this  is 
no  corrupt  consideration,  moving  to  the  patron. 
6.  That  bonds  of  resignation,  in  case  of  non-resi- 
dence or  taking  any  other  living,  are  not  simoniacal; 
there  being  no  corrupt  consideration  herein,  but 
sQch  only  as  is  for  the  good  of  the  public.  So  also 
bonds  to  resign,  when  the  patron's  son  comes  to 
canonical  age,  are  legal;  upon  the  reason  before 
given,  that  the  father  is  bound  to  provide  for  his 
SOD.  7*  Lastly,  general  bonds  to  resign  at  the 
patron's  request  are  held  to  be  legal :  for  they  may 
possibly  be  given  for  one  of  the  legal  considerations 
before  mentioned :  and  where  there  is  a  possibility 
that  a  transaction  may  be  fair,  the  law  will  not  sup- 
pose it  iniquitous  without  proof. 

V.  The  next  kind  of  forfeitures  are  those  by 
breach  or  non- performance  of  a  condition  annexed 
to  the  estate,  either  expressly  by  deed  at  its  original 
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creation,  or  impliedly  by  law  from  a  principle  of 
natural  reason. 

VI.  I  therefore  now  proceed  to  another  species 
of  forfeiture,  viz.  by  waste.  Waste  is  a  spoil  or 
destruction  in  houses,  gardens,  trees,  or  other 
corporeal  hereditaments,  to  the  disherison  of  him 
that  hath  the  remainder  or  reversion  in  fee-simple 
or  fee-tail. 

Waste  is  either  voluntary^  which  is  a  crime  of 
commission,  as  by  pulling  down  a  house ;  or  it  is 
permissive,  which  is  a  matter  of  omission  only,  as 
by  suffering  it  to  fall  for  want  of  necessary  repara- 
tions. Whatever  does  a  lasting  damage  to  the 
freehold  or  inheritance,  is  waste.  Therefore  re- 
moving wainscot,  floors,  or  other  things  once  af- 
fixed to  the  freehold  of  a  house,  is  waste.  Also 
the  felling  of  timber,  and  the  conversion  of  land 
from  one  species  to  another,  is  waste.  To  open  the 
land  to  search  for  mines  of  metal,  coal,  ^c.  is 
waste  ;  for  that  is  a  detriment  to  the  inheritance  : 
but,  if  the  pits  or  mines  were  open  before,  it  is  no 
waste  for  the  tenant  to  continue  digging  them  for 
his  own  use ;  for  it  is  now  become  the  mere  annual 
profit  of  the  land.  Whatever  else  tends  to  the  dcr 
struction,  or  depreciating  the  value  of  the  inheri- 
tance, is  considered  by  the  law  as  waste. 

Let  us  next  see  who  are  liable  to  be  punished  for 
committing  waste.  In  favour  of  the  owner  of  the 
inheritance,  it  is  provided  that  the  writ  of  waste 
shall  not  only  lie  against  tenants  by  the  law  of 
England,  (or  courtesy)  and  those  in  dower,  but 
againsi  any  farmer  or  other   that  holds  in  any 
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manner  for  life  or  years.  If  waste  be  done  sparrinif 
or  here  and  there^  all  over  a  wood,  the  whole  wood 
shall  be  recovered;  or  if  in  several  rooms  of  a 
house,  the  whole  house  shall  be  forfeited.  But  if 
waste  be  done  only  in  one  end  of  a  wood  (or  perhaps 
in  one  room  of  a  house,  if  that  can  be  conveniently 
separated  from  the  rest)  that  part  only  is  the  locus 
vastatus,  or  thing  wasted,  and  that  only  shall  be 
forfeited  to  the  reversioner. 

VII.  A  seventh  species  of  forfeiture  is  that  of 
copyhold  estates,  by  breach  of  the  customs  of  the 
manor.     Copyhold  estates  are  not  only  liable  to  the 
same  forfeitures  as  those  which  are  held  in  socage, 
for  treason,  felony,  alienation,  and  waste ;  where- 
upon the  lord  may  seize  them  without  any  present- 
ment by  the  homage ;  but  also  to  peculiar  forfei- 
tures, annexed  to  this  species  of  tenure,  which  are 
incurred  by  the  breach  either  of  the  general  cus«- 
toms  of  all  copyholds,  or  the  peculiar  local  customs 
of  certain  particular  manors.     As,  by  subtraction 
of  suit  and  service ;  by  bis  claiming  to  hold  of  the 
lord,  or  swearing  himself  not  his  copyholder;  by 
neglect  to  be  admitted  tenant  within  a  year  and  a 
day ;  by  contumacy  in  not  appearing  in  court  after 
three  proclamations  5  or  by  refusing,  when  sworn 
of  the  homage,  to  present  the  truth  according  to 
his  oath.     In  these,  and  a  variety  of  other  cases, 
which  it  is  impossible  here  to  enumerate,  the  for- 
feiture does  not  accrue  to  the  lord  till  after  the 
offences  are  presented  by  the  homage,  or  jury  of  the 
lord's  court  baron. 
VlII.    The    eighth   and  last  method,   whereby 
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lands  and  tenements  may  become  forfeited,  is 
that  of  bankruptcy  J  or  the  act  of  becoming  a  bank- 
rupt. 

By  the  statute  13  Eliz.  c.  7.  the  commissioners 
for  that  purpose,  when  a  man  is  declared  a  bank- 
rupt, shall  have  full  power  to  dispose  of  alibis 
lands  and  tenements,  which  he  had  in  his  own  right 
at  the  time  when  he  became  a  bankrupt,  or  which 
shall  descend  or  come  to  him  at  any  time  after- 
wards, before  his  debts  are  satisfied  or  agreed  for ; 
and  all  lands  and  tenements  which  were  purchased 
by  him  jointly  with  his  wife  or  children  to  his  own 
use,  (or  such  interest  therein  as  he  may  lawfully 
part  with)  or  purchased  with  any  other  person  upon 
secret  trust  for  his  own  use ;  and  to  cause  them  to 
be  appraised  to  their  full  value,  and  to  sell  the 
same  by  deed  endented  and  enrolled,  or  divide  them 
proportionably  among  the  creditors. 


CHAPTER  XIX^ 

OF  TITLB    BY   ALIENATION. 

Th fi  most  usual  and  universal  method  of  acquiring 
a  title  to  real  estates  is  that  of  alienation,  convey- 
ance, or  purchase  in  its  limited  sense:  under 
which  may  be  comprised  any  method  wherein 
estates  are  voluntarily  resigned  by  one  man,  aod 
accepted  by  another ;  whether  that  he  efifected  by 
sale,  gift,  marriage-settlement,   devise,    or  other 
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traDsmissioD  of  property  by  the  mutual  consent  of 
the  parties. 

In  examining  the  nature  of  alienation,  let .  us 
first  inquire,  briefly,  who  may  aliene  and  to  whom  ; 
and  then  more  largely,  how  a  man  may  aliene,  or 
the  several  modes  of  conveyance. 

For  all  persons  in  possession  are  prima  facie  ca- 
pable both  of  conveying  and  purchasing,  unless  the 
bv  has  laid  them  under  any  particular  disabilities. 
Bat  if  a  man  has  only  in  him  the  right  of  either 
possession  or  property,  he  cannot  convey  it  to  any 
other.  Yet  reversions  and  vested  remainders  may 
be  granted ;  because  the  possession  of  the  parti- 
cular tenant  is  the  possession  of  him  in  reversion 
or  remainder :  but  contingencies^  and  mere  possi-^ 
^tiesj  though  they  may  be  released,  or  devised  by 
will,  or  may  pass  to  the  heir  or  executor,  yet  can- 
W  (it  hath  been  said)  be  assigned  to  a  stranger, 
unless  coupled  with  some  present  interest. 

Persons  attainted  of  treason,  felony,  and  prcB- 
m>nire^  are  incapable  of  conveying,  from  the  time 
of  the  offence  committed,  provided  attainder  fol- 
lows :  for  such  conveyance  by  them  may  tend  to 
defeat  the  king  of  his  forfeiture,  or  the  lord  of  his 
escheat.  But  they  may  purchase  for  the  b^efit  of 
the  crown,  or  the  lord  of  the  fee,  thpugb  they  are 
disabled  to  hoUL 

Idiots  and  persons  of  nonsane  memory,  infanjts, 

^od  persons  under  duresse,  are  not  totally  disabjed 

either  to  convey  or  purchase,  but  sub  modo  only. 

For  theirconveyances  and  purchases  are  voidable, 

but  not  actually  void.     Persons  aUo,  who  purchase 
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&c  convey  under  doresse,  miqr  affirm  or  avoid  such 
transaction,  whenever  the  duresse  is  ceased. 

The  case  of  a  married  woman  is  somewhat  dif- 
ferent. She  may  purcfuue  an  estate  without  the 
consent  of  her  husband,  and  the  conveyance  is 
good  during  her  marriage,  till  he  avoids  it  by  some 
act  declaring  his  dissent.  And,  though  he  does 
nothing  to  avoid  it,  or  even  if  he  actually  consents, 
the  wife  may,  after  the  death  of  her  htisband,  waive 
or  disagree  to  the  same  :  nay,  even  her  heirs  may 
waive  it  after  her,  if  she  dies  before  her  hasbaod, 
or  if  in  her  widowhood  she  does  nothing  to  express 
her  consent  or  agreement.  But  the  canoeyance  or 
other  contract  of  a  married  woman  (except  by  some 
matter  of  record)  is  absolutely  void,  and  not  merely 
voidable ;  and  therefore  cannot  be  affirmed  or  made 
good  by  any  subsequent  agreement. 

The  case  of  an  alien  bom  is  also  peculiar.  For 
he  may  purchase  any  thiug,  but  after  purchase  he 
can  hold  nothing,  except  a  lease  for  years  of  a 
house  for  conveniepce  of  merchandize,  in  case  he 
be  an  alien  friend  :  all  other  purchases  (when 
found  by  an  inquest  of  office)  being  immediately 
forfeited  to  the  king. 

Papists,  lastly,  and  persons  professing  the  popish 
religion,  and  neglecting  to  take  the  oath  prescribed 
by  statute  18  Geo.  III.  c.  60.  within  the  time  li- 
mited for  that  purpose,  are  by  statute  II  &  12 
W.  III.  c.  4.  disabled  to  purchase  any  lands,  rents, 
or  hereditaments:  and  all  estates  made  to  their 
use,  or  in  trust  for  them,  are  void. 

II.  We  are  next,  but  principally,  to  eoqoire) 
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how  a  man  may  aliene  or  convey ;  which  will  lead 
us  to  consider  the  several  modes  of  conveyance* 

These  common  assarances  are  of  foar  kinds: 
1.  By  matter  in pau,  or  deed;  which  is  an  assur- 
ance transacted  between  two  or  more  private  per* 
SODS  tit  paiSf  in  the  country ;  that  is  (according  to 
the  common  old  law)  upon  the  very  spot  to  be 
traosferred.  2.  By  matter  of  record,  or  an  assor* 
ance  transacted  only  in  the  king's  public  courts  of 
record.  3,  By  special  cttstom,  obtaining  in  some 
particular  places,  and  relating  only  to  some  parti* 
calar  species  of  property.  Which  three  are  such 
as  take  effect  during  the  life  of  the  paity  conveying 
or  assuring.  4.  The  fourth  takes  no  efiect  till 
after  his  death ;  and  that  is  by  devise,  contained  in 
his  last  will  and  testament. 


CHAPTER  XX. 

OF   ALIENATION    BV   OfiKD. 

In  treating  of  deeds  I  shall  consider,  first,  their 
general  nature ;  and  next,  the  several  sorts  or  kinds 
of  deeds,  with  their  respective  incidents.  And  in 
explaining  the  former,  I  shall  examine,  first,  what 
a  deed  is;  secondly,  its  requisite;  and,  thirdly, 
how  it  may  be  avoided. 

I.  First,  then,  a  deed  is  a  writing  sealed  and 
delivered  by  the  parties.  If  a  deed  be  made  by 
more  parties  than  one,  there  ought  to  be  regularly 
as  many  copies  of  it  as  there  are  parties,  and  each 
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should  be  cot  or  indented  on  the  top  or  side,  to 
tally  or  correspond  with  the  other;  which ^eed,  so 
made,  is  called  an  indenture.  When  the  several 
parts  of  an  indenture  are  interchangeably  executed 
by  the  several  parties,  that  part  or  copy  which  is 
executed  by  thie  grantor  is  usually  called  the 
crigimUj  and  the  rest  are  counterparts  :  though  of 
late  it  is  most  frequent  for  all  the  parties  to  execute 
every  part ;  which  renders  them  all  originals.  A 
deed  made  by  one  party  only  is  not  indented,  bat 
polled  or  shaved  quite  even ;  and  therefore  called  a 
deed-poUy  or  a  single  deed. 

II.  The  requisites  of  a  deed.  The  first  of  which. 
is,  that  there  be  persons  able  to  contract  and  be 
contracted  with,  for  the  purposes  intended  by  the 
deed;  and  also  a  thing,  or  subject  matter  to  be 
contracted  for;  all  which  must  be  expressed  by 
sufficient  names. 

Secondly;  the  deed  must  be  founded  upon  good 
and  sufficient  consideration.  Not  upon  a  usurious 
contract;  nor  upon  fraud  or  collusion,  either  to 
deceive  purchasers  bondjidcj  or  just  and  lawful  cre- 
ditors ;  any  of  which  bad  considerations  will  vacate 
the  deed,  and  subject  such  persons  as  put  the  same 
in  use,  to  forfeitures,  and  often  to  imprisonment. 
The  consideration  may  be  either  a  goocJ,  or  a  wih- 
able  one.  A  good  consideration  is  such  as  that  of 
blood,  or  of  natural  love  and  affection,  when  a 
man  grants  an  estate  to  a  near  relation  ;  being 
founded  on  motives  of  generosity,  prudence,  and 
natural  duty :  a  valuable  consideration  is  such  as 
money,    marriage,    or  the    like,    which    the    law 
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esteems  an  equivalent  given  for  the  grant ;  and  is 
therefore  founded  in  motives  of  justice.  Deeds 
made  upon  good  considerations  only,  are  considered 
as  merely  voluntary,  and  are  frequently  set  aside  in 
favour  of  creditors,  and  bond  fide  purchasers. 

Thirdly ;  the  deed  must  he  written^  or  I  presume 
printed,  for  it  may  be  in  any  character  or  any  lan- 
guage ;  but  it  must  be  upon  paper  or  parchment. 
For  if  it  be  written  on  stone,  board,  linen,  leather, 
or  the  like,  it  is  no  deed.  It  must  also  have  the 
regular  stamps,  imposed  on  it  by  the  several  sta- 
tutes for  the  increase  of  the  public  revenue ;  else 
it  cannot  be  given  in  evidence.  Formerly  many 
conveyances  were  made  by  parole,  or  word  of  mouth 
only,  without  writing;  but  this  giving  a  handle  to 
a  variety  of  frauds,  the  statute  29  Car.  II.  c.  3. 
enacts,  that  no  lease,  estate,  or  interest  in  lands, 
tenements,  or  hereditaments,  made  by  livery  of 
seizin,  or  by  parole  only,  (except  leases,  not  ex- 
ceeding three  years  from  the  making,  and  whereon 
the  reserved  rent  is  at  least  two-thirds  of  the  value) 
shall  be  looked  upon  as  of  greater  force  than  a 
lease  or  estate  at  will ;  nor  shall  any  assignment, 
grant,  or  surrender  of  any  interest  in  any  freehold 
hereditaments,  be  valid ;  unless  in  both  cases  the 
same  be  put  in  writing,  and  signed  by  the  party 
granting,  or  his  agent  lawfully  authorized  in 
writing. 

Fourthly ;  the  matter  written  must  be  legally  and 
orderly  set  forth  :  that  is,  there  roust  be  words  suffi- 
cient to  specify  the  agreement  and  bind  the  parties ; 
which  sufficiency  must  be  left  to  the  courts  of  law 
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to  determine.  For  it  is  not  absolutely  necessaiy  Id 
law  to  have  all  the  formal  parts  that  are  usually 
drawn  out  in  deeds^  so  as  there  be  sufficient  words 
to  declare  cleariy  and  legally  the  party's  meauing. 
But,  as  these  finrmal  and  orderly  parts  are  calca- 
lated  to  C(myey  that  meaning  in  the  clearest,  dis- 
tinctest,  and  most  effectual  manner,  and  have  been 
well  considered  and  settled  by  the  wisdom  of  sac- 
cessive  ages,  it  is  prudent  not  to  depart  from  tbem 
without  good  reason  or  urgent  necessity. 

1.  The  premis&f  may  be  used  to  set  forth  the 
number  and  names  of  the  parties,  with  their  addi- 
tions  or  titles.  They  also  contain  the  recital,  if 
any,  of  such  deeds,  agreements,  or  matters  of  fact, 
as  are  necessary  to  explain  the  reasons  upon  which 
the  present  transaction  is  founded :  and  herein  also 
is  set  down  the  consideration  upon  which  the  deed , 
b  made. 

2,  3.  Next  come  the  habendum  and  tenendum. 
The  office  of  the  habendum  is  properly  to  determine 
what  estate  or  interest  is  granted  by  the  deed. 

4.  Next  follow  the  terms  of  stipulation,  if  any, 
upon  which  that  grant  is  made :  the  first  of  which 
is  the  reddendum  or  reservation,  whereby  the 
grantor  doth  create  or  reserve  some  new  thing  to 
himself  out  of  what  he  had  before  granted.  To 
make  a  reddendum  good,  if  it  be  of  any  thing  newly 
created  by  the  deed,  the  reservation  must  be  to  the 
grantors,  or  some,  or  one  of  them,  and  not  to  any 
stranger  to  the  deed. 

5.  Another  of  the  terms  upon  which  a  grant  may 
be  made  is  a  condition  ;  which  is  a  clause  of  con- 
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tingency,  on  the  happening  of  whieh  the  estate 
granted  may  be  defeated. 

6.  Next  may  follow  the  clause  of  warranty; 
whereby  the  grantor  doth,  for  himself  and  his  heirs^ 
warrant  and  secure  to  the  grantee  the  state  so 
granted. 

7.  After  warranty  usually  follow  covenants^  or 
conventions,  which  are  clauses  of  agreement  con* 
tained  in  a  deed,  whereby  either  party  may  stipu* 
late  for  the  truth  of  certain  facts,  or  may  bind 
himself  to  perform,  or  give,  something  to  the 
other. 

8.  Lastly,  comes  the  amchsumf  which  mentions 
the  execution  and  date  of  the  deed,  or  time  of  its 
being  given  or  executed,  either  expressly,  or  by 
reference  to  some  day  and  year  before  mentioned. 

I  proceed  now  to  the  j!/IA  requisite  for  making 
a  good  deed  ;  the  reading  of  it.  This  is  necessary, 
wherever  any  of  the  parties  desire  it;  and,  if 
it  be  not  done  on  his  request,  the  deed  is  void 
as  to  him. 

Sixthly,  it  is  requisite  that  the  party  whose  deed 
it  is,  should  seal^  and  now  in  most  cases,  I  appre-» 
hend,  should  sign  it  also. 

A  seventh  requisite  to  a  .good  deed  is,  that  it  be 
dsilivered  by  the  party  himself  or  his  certain  at- 
torney: which  therefore  is  also  expressed  in  the 
attestation ;  ^'  sealed  and  delivered.*'  A  deed  takes 
effect  only  from  this  tradition  or  delivery,  for  if  the 
{date  be  false  or  impossible,  the  delivery  ascertains 
the  time  of  it. 

The  last  requisite  to  the  validity  of  a  deed  is  the 
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aUestatiofif' or  execution  of  it  in  the  presence  of 
witnesses :  though  this  is  necessary,  rather  for  pre- 
serving the  evidence,  than  for  constituting  the 
essence  of  the  deed. 

III.  We  are  next  to  consider,  how  a  deed  may  be 
avoided  or  rendered  of  no  efiect.  And  from  what 
has  heen  before  laid  down  it  will  follow^  that  if  a 
deed  WaDts  any  of  the  essential  requisites  before- 
mentioned,  either,  1.  Proper  parties,  and  a  proper 
subject  matter :  2.  A  good  and  sufficient  consider- 
ation :  S.  Writing  on  paper  or  parchment,  daly 
stamped:  4.  Sufficient  and  legal  words,  properly 
iHsposed  :  5.  Reading,  if  desired,  before  the  exe- 
cuti<m:  6.  Sealing;  and,  by  the  statute,  in  most 
cases  signing  also:  or,  7*  Delivery;  it  is  a  void 
deed  ab  initio.  It  may  also  be  avoided  by  a  matter 
ex  post  facto:  as,  1.  By  rasure,  interlining,  or 
other  alteration  in  any  material  part ;  unless  a  me- 
morandum be  made  thereof  at  the  time  of  the  exe- 
cution and  attestation.  2.  By  breaking  oiF,  or 
defacing  the  seal.  3.  By  delivering  it  up  to  be 
cancelled;  that  is,  to  have  lines  drawn  over  it  in 
form  of  lattice- work  or  canceHi;  though  the  phrase 
is  now  used  figuratively  for  any  manner  of  oblitera- 
tion or  defacing  it.  4.  By  the  disagreement  of 
such,  whose  concurrence  is  necessary  in  order  for 
the  deed  to  stand :  as,  the  husband,  where  a  feme- 
covert  is  concerned:  an  infant,  or  person  under 
duresse,  when  those  disabilities  are  removed ;  and 
the  like.  5.  By  the  judgment  or  decree  of  a  conrt 
of  judicature.  This  is  now  the  province  of  the 
'sourt  of  chancery :  when  it  appears  that  the  deed 
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was  obtaioed  by  fraud,  force,  or  other  foul  practice ; 
or  is  proved  to  be  an  absolute  forgery. 

And,  having  thus  explained  the  general  nature 
of  deeds,  we  are  next  to  consider  their  several 
species,  together  with  their  respective  incidents : 
deeds  or  conveyances  are  either  those  at  common 
2au;,  or  such  as  receive  their  force  and  efficacy  by 
virtue  of  the  statute  of  uses. 

'  h  Of  conveyances  by  the  common  law,  some 
may  be  called  originaly  or  primary  conveyances; 
which  are  those  by  means  whereof  the  benefit  o^ 
estate  is  created  or  first  arises  :  others  are  deri- 
vatmy or  secondary;  whereby  the  benefit  or  estate, 
originally  created,  is  enlarged,  restrained,  trans* 
ferred,  or  extinguished. 

Original  conveyances  are,  1.  Feoffment.  2.  Gift. 
3.  Grant.  4.  Lease.  5.  Exchange.  6.  Partition. 
Derivatwe  are,  7*  Release.  8.  Confirmation.  9. 
Surrender.     10.  Assignment.     11.  Defeasance. 

1.  A  feoffment,  feoffamentum,  is  a  substantive 
derived  from  the  verb,  to  infeoff, /eo^are  or  w{/eM- 
dare,  to  give  one  a  feud ;  and  therefore  feoffment  is 
properly  donatio  feudi.  It  is  the  most  ancient 
method  of  conveyance,  the  most  solemn  and  public, 
and  therefore  the  most  easily  remembered  and 
proved.  And  it  may  properly  be  defined,  the  gift 
of  any  corporeal  hereditament  to  another.  He 
that  so  gives,  or  enfeoffs,  is  called  the  feoffors 
and  the  person  enfeoffed  is  denominated  the 
Mffee. 

But  by  the  mere  words  of  the  deed,  the  feoff- 
ment is  by  no  means  perfected ;  there  remains  a 

o2 
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▼eiy  material  ceremony  to  be  performed,  called 
Uoery  of  seizin  j  without  which  the  feofiee  has  but 
a  mere  estate  at  will.  This  livery  of  seizin  is  no 
other  than  the  pure  feudal  investiture^  or  delivery 
of  corporal  possession  of  the  land  or  tenement; 
which  was  held  absolutely  necessary  to  complete 
the  donation. 

Livery  of  seizin,  by  the  common  law,  is  neces- 
sary to  be  made  upon  every  grant  of  an  estate  of 
freehold,  in  hereditaments  corporeal,  whether  of 
inheritance  or  for  life  only.  In  hereditaments  in- 
corporeal it  is  impossible  to  be  made ;  for  they  are 
not  the  object  of  the  senses :  and  in  leases  for 
yearsj  or  other  chattel  interests,  it  is  not  neces- 
sary. 

On  the  creation  of  a  freehold  remainder,  at  one 
and  the  same  time  with  a  particular  estate  for  years, 
we  have  before  seen  that  at  the  common  law  liveiy 
must  be  made  to  the  particular  tenant.  But  if  such 
a  remainder  be  created  afterwards,  expectant  on  a 
lease  for  years  now  in  being,  the  livery  must  not 
be  made  to  the  lessee  for  years,  for  then  it  operates 
nothing;  **  nam  quod  semel  meum  est,  ampliui 
meum  esse  rum  potest;'*  but  it  must  be  made  to  the 
remainder-man  himself,  by  consent  of  the  lessee 
for  years :  for  without  his  consent  no  livery  of  the 
possession  can  be  given;  because  such  forcible 
lively  would  be  an  ejectment  of  the  tenant  for  his 
term. 

2.  The  conveyance  by  gift,  donatio,  is  properly 
applied  to  the  creation  of  an  estate-tail,  as  feoff- 
ment is  to  that  of  an  estate  in  fee  and  lease  to  that 
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pf  aa  estate  for  life  or  years.  It  differs  in  nothing 
from  a  feoffment^  but  in  the  nature  of  the  estate 
passing  by  it :  for  the  operative  words  of  convey- 
ance in  this  case  are  da  or  dedi  ;  and  gifts  in  tail 
are  equally  imperfect  without  livery  of  seizin,  as 
feoffments  in  fee-simple.  In  common  acceptation 
gifts  are  frequently  confounded  with  the  next 
species  of  deeds:  which  are^ 

3.  Grants^  concessioihes  ;  the  regular  method  by 
the  common  law  of  transferring  the  property  of  iit- 
torporeal  hereditaments,  or  such  things  whereof 
no  livery  can  be  had.    For  which  reason  all  corpo- 
real hereditaments,  as  lands  and  houses,  are  said 
to  lie  in  lioery;  and  the  othei's,  as   advowsons, 
commons,  rents,  reversions,  ^c.  to  lie  in  grant. 
These,  therefore,  pass  merely  by  the  delivery  of 
the  deed :  for  the  operative  words  therein  com- 
monly used  are  dedi  et  concessi,  ^^  have  given  and 
granted/' 

4.  A  lease  is  properly  a  conveyance  of  any  lands 
or  tenements^  (usually  in  consideration  of  rent  or 
other  annual  recompense)  made  for  life,  for  years^ 
or  at  will,  but  always  for  a  less  time  than  the  lessor 
hath  in  the  premises :  for  if  it  be  for  the  whole  in- 
terest, it  is  more  properly  an  assignment  than  a 
lease.  The  usual  words  of  operation  in  it  are, 
^^  demise,  grant,  and  to  farm  let.'^  By  this  con- 
veyance an  estate  for  life,  for  years,  or  at  will,  may 
be  created,  either  in  corporeal  or  incorporeal  he- 
reditaments; though  livery  of  seizin  is  indeed 
incident  and  necessary  to  one  species  of  leases. 


300  OF  THJB   RIGHTS  OF  THINGS* 

viz.  leases  for  life  of  corporeal  hereditaments;  but 
to  no  other. 

By  the  confimon  law,  as  it  stood  for  many  centa* 
ries,  all  persons  seized  of  any  estate,  might  let 
leases  to  endure  so  long  as  their  own  interest 
lasted,  but  no  longer*  Whereas  now,  by  several 
statutes,  this  power,  where  it  was  unreasonable 
and  might  be  made  an  ill  use  of,  is  restrained,  and 
where  in  the  other  cases  the  restraint  by  the  com- 
mon law  seemed  too  hard^  it  is  in  some  measure 
removed.  The  former  statutes  are  called  the  re- 
strainingf  the  latter  the  enabling  statutes. 

And  first,  of  enabling  statutes:  the  enabling 
statute,  321  Hen.  VIII.  c.  28.  empowers  three  man- 
ner of  persons  to  make  leases,  to  endure  for  three 
lives  or  one  and  twenty  years,  which  they  could  not 
do  before.  As,  first,  tenant  in  tail  may,  by  such 
leases,  bind  his  issue  in  tail,  but  not  those  in  re- 
mainder or  reversion.  Secondly,  a  husband  seized 
in  right  of  his  wife,  in  fee-simple  or  fee-tail,  pro- 
vided the  wife  joins  in  such  lease,  may  bind  her 
and  her  heirs  thereby. 

From  which  we  may  collect,  that  all  colleges^ 
-cathedrals,  and  other  ecclesiastical,  or  eleemosy* 
nary  corporations,  and  all  parsons  and  vicars,  are 
restrained  from  making  any  leases  of  their  lands, 
unless  under  the  following  regulations:  1.  They 
must  not  exceed  twenty-one  years,  or  three  lives, 
irora  the  making.  2.  The  accustomed  rent  or 
more,  must  be  yearly  reserved  thereon.  3.  Houses 
in  corporations,  or  market-towns,  may  be  let  for 
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forty  years;  provided  they  be  not  the  matision- 
hoQses  of  the  lessors,  nor  have  above  ten  acres  of 
ground  belonging  to  them ;  and  provided  the  lessee 
be  bound  to  keep  them  in  repair:  and  they  may 
also  be  aliened  in  fee-simple  for  lands  of  equal 
value  in  recompense.  4.  Where  there  is  an  old 
lease  in  being,  no  concurrent  lease  shall  be  made, 
unless  where  the  old  one  will  expire  within  three 
years.  5.  No  lease  (by  the  equity  of  the  statute) 
shall  be  made  without  impeachment  of  waste.  6. 
All  bonds  and  covenants  tending  to  frustrate  the 
provisions  of  the  statutes  of  13  &  18  Eliz.  shall 
be  void. 

There  is  yet  another  restriction  with  regard  to 
college  leases,  by  statute  18  Eliz*  c.  6.  which  di- 
rects, that  one-third  of  the  old  rent,  then  paid, 
should  for  the  future  be  reserved  in  wheat  or  malt^ 
reserving  a  quarter  of  wheat  for  each  6s,  8d.  or  a 
quarter  of  malt  for  every  5s.  or  that  the  lessees 
should  pay  for  the  same  according  to  the  price  that 
wheat  and  malt  should  be  sold  for,  in  the  market 
next  adjoining  to  the  respective  colleges,  on  the 
market-day  before  the  rent  becomes  due. 

The  leases  of  beneficed  clergymen  are  farther 
restrained,  in  case  of  their  non-residence,  by  sta- 
tutes 13  Eliz.  c.  20.  14  Eliz.  c.  11.  18  Eliz.  c.  11. 
and  43  Eliz.  c.  9.  which  direct,  that  if  any  beneficed 
clergyman  be  absent  from  his  cure  above  fourscore 
days  in  any  one  year,  he  shall  not  only  forfeit  one 
year's  profit  of  his  benefice,  to  be  distributed 
among  the  poor  of  the  parish ;  but  that  all  leases 
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made  by  him,  of  the  profits  of  such  benefice,  and 
all  covenants  and  agreements  of  like  natore,  shall 
cease  and  be  void :  except  in  the  case  of  licensed 
pluralists,  who  are  allowed  to  demise  the  living, 
on  which  they  are  non-resident,  to  their  curates 
only ;  provided  such  curates  do  not  absent  them- 
selves above  forty  days  in  any  one  year* 

5*  An  exchange  is  a  mutual  grant  of  equal  inte- 
rests, the  one  in  consideration  of  the  other.  The 
estates  exchanged  must  be  equal  in  quantity ;  not 
of  value,  for  that  is  immaterial,  but  of  inierest; 
as  fee-simple  for  fee-simple,  a  lease  for  twenty 
years  for  a  lease  for  twenty  years,  and  the  like. 
But  no  livery  of  seizin,  even  in  exchanges  of  free- 
hold, is  necessary  to  perfect  the  conveyance :  for 
each  party  stands  in  the  place  of  the  other  and 
occupies  his  right,  and  each  of  them  hath  already 
had  corporeal  possession  of  his  own  land.  But 
entry  must  be  made  on  both  sides :  for,  if  either 
party  die  before  entry,  the  exchange  is  void,  for 
want  of  sufficient  notoriety.  And  so  also,  if  two 
parsons,  by  consent  of  patron  and  ordinary,  ex- 
change their  preferments ;  and  the  one  is  presented, 
instituted,  and  inducted,  and  the  other  is  presented, 
and  instituted,  but  dies  before  induction;  the 
former  shall  not  keep  his  new  benefice,  because 
the  exchange  was  not  completed,  and  therefore  he 
shall  return  back  to  his  own.  For  if,  after  an  ex- 
change of  lands  or  other  hereditaments,  either 
party  be  evicted  of  those,  which  were  taken  by  him 
in  exchange,  through  defect  of  the  other's  title; 
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he  shall  return  back  to  the  possession  of  his  own, 
by  virtue  of  the  implied  warranty  contained  in  all 
exchanges. 

6.  A  partition,  is  when  two  or  more  joint*tenants, 
coparceners,  or  tenants  in  common,  agree  to  di- 
vide the  lands  so  held  among  them  in  severalty^ 
each  taking  a  distinct  part.  Here,  as  in  some  in- 
stances there  is  a  unity  of  interest,  and  in  all  a 
unity  of  possession,  it  is  necessary  that  they  all 
mutaally  convey  and  assure  to  each  other  the  se- 
veral estates,  which  t)iey  are  to  take  and  enjoy 
separately. 

These  are  the  several  species  of  primary  or  ori- 
ginal conveyances.  Those  which  remain  are  of 
the  secondary  J  or  derivative  sort ;  which  presuppose 
some  other  conveyance  precedent,  and  only  serve 
to  enlarge,  confirm,  alter,  restrain,  restore,  or 
transfer  the  interest  granted  by  such  original  con- 
veyance.   As, 

7.  Releases ;  which  are  a  discharge  or  convey- 
ance of  a  man's  right  in  lands  or  tenements,  to 
another  that  hath  some  former  estate  in  possession. 
The  words  generally  used  therein  are  "remised, 
released,  and  for  ever  quit«claimed."  And  these 
releases  may  enure  either,  1.  By  way  of  enlarging 
on  estate,  or  enlarger  Vestate :  as  if  there  be  tenant 
for  life  or  years,  remainder  to  another  in  fee,  and 
he  in  remainder  releases  all  his  right  to  the  parti- 
cular tenant  and  his  heirs,  this  gives  him  the  estate 
lu  fee.  But  in  this  case  the  relessee  must  be  in 
possession  of  some  estate,  for  the  release  to  work 
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upon ;  for  if  there  be  lessee  for  years,  and  before 
he  enters  and  is  in  possession,  the  lessor  releases 
to  him  all  his  right  in  the  reversion,  such  release 
is  void  for  want  of  possession  in  the  relessee.  2. 
By  way  of  passing  an  estatCf  or  mitier  V estate :  as 
when  one  of  two  coparceners  releaseth  all  her  right 
to  the  other,  this  passeth  the  fee-simple  of  the 
whole.  And  in  both  these  cases  there  must  be  a 
privity  of  estate  between  the  relessor  and  relessee; 
that  is,  one  of  their  estates  must  be  so  released 
to  the  other,  as  to  make  but  one  and  the  same 
estate  in  law. 

8.  A  confirmation  is  of  a  nature  nearly  allied  to 
a  release.  Sir  Edward  Coke  defines  it  to  be  a  con- 
veyance of  an  estate  or  right  in  esse,  whereby  a 
voidable  estate  is  made  sure  and  unavoidable,  or 
whereby  a  particular  estate  is  increased  ;  and  the 
words  of  making  it  are  these,  ^^  have  given^  granted, 
ratified,  approved,  and  confirmed. 

9.  A  surrender,  sursyim  redditio,  or  rendering 
up,  is  of  a  nature  directly  opposite  to  a  release ; 
for,  as  that  operates  by  the  greater  estate's  descend- 
ing upon  the  less,  a  surrender  is  the  falling  of  a 
less  estate  into  a  greater.  It  is  defined,  a  yielding 
yp  of  an  estate  for  life  or  years  to  him  that  hath 
the  immediate. reversion  or  remainder,  wherein  the 
particular  estate  may.  merge  or  drown,  by  mutual 
agreement  between  them.  It  is  done  by  these 
words, ''  hath  surrendered,  granted,  and  yielded  up." 
The  surrenderer  must  be  in  possession ;  and  the 
surrenderee  must  have  a  higher  estate,  in  which 
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the  estate  sarrendered  may  merge:  therefore  te- 
nant for  life  cannot  surrender  to  him  in  remainder 
for  years. 

10.  An  assignment  is  properly  a  transfer,  or 
making  over  to  another,  of  the  right  one  has  in  any 
estate ;  but  it  is  usually  applied  to  an  estate  for  life 
or  years.  And  it  differs  from  a  lease  only  in  this : 
that  by  a  lease  one  grants  an  interest  less  than  his 
own,  reserving  to  himself  a  reversion ;  in  assign- 
ment he  parts  with  the  whole  property,  and  the 
assignee  stands  to  all  intents  and  purposes  in  the 
place  of  the  assigner* 

Jl.  A  defeasance  is  a  collateral  deed,  made  at 
the  same  time  with  a  feoffment  or  other  convey- 
ance, containing  certain  conditions,  upon  the  per- 
formance of  which  ,the  estate  then  created  may  be 
defeated  or  totally  undone. 

II.  There  yet  remain  to  be  spoken  of  some  few 
conveyances,  which  have  their  force  and  operation 
by  virtue  of  the  statute  of  uses. 

This  is  a  statute  which  enacts,  that  ^'  when  any 
)>er5on  shall  be  seized  of  lands,  &c.  to  the  use^ 
confidence,  or  trust,  of  any  other  person  or  body 
politic,  the  person  or  corporation  entitled  to  the 
use  in  fee-simple,  fee- tail,  for  life,  or  years,  or 
otherwise,  shall  from  thenceforth  stand  and  be 
seized  or  possessed  of  the  land,  &c.  of  and  in  the 
like  estates  as  they  have  in  the  use,  trust,  or  con- 
fidence ;  and  that  the  estate  of  the  person  so  seized 
to  uses  shall  be  deemed  to  be  in  him  or  them  that 
have  the  use,  in  such  quality,  manner,  form,  and 
condition,  as  they  had  before  in  the  use.''    The 
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fttatate  thus  executes  the  use,  as  our  lawyers  term 
it ;  that  is,  it  conveys  the  possession  to  the  use, 
and  transfers  the  use  into  possession:  thereby 
making  cestuy  que  use  complete  owner  of  the  lands 
and  tenements,  as  well  at  law  as  in  equity. 

The  statute  having  thus,  not  abolished  the  con- 
veyance to  uses,  but  only  annihilated  the  interven- 
ing estate  of  the  feoifee,  and  turned  the  interest  of 
ixstuy  que  use  into  a  legal  instead  of  an  equitable 
ownership ;  •  the  courts  of  common  law  began  to 
take  cognizance  of  uses,  instead  of  sending  the 
party  to  seek  his  relief  in  chancery. 

And  therefore  that  court  determined,  that  though 
these  were  not  uses,  which  the  statute  could  exe- 
cute, yet  still  they  were  tmsts  in  equity,  which  io 
conscience  ought  to  be  performed. 

The  courts  now  consider  a  trust««8tate  (either 
when  expressly  declared  or  resulting  by  such  im- 
plication) as  equivalent  to  the  legal  ownership, 
governed  by  the  same  rules  of  property,  and  liable 
to  every  charge  in  equity,  which  the.  other  is  sub- 
ject to  in  law :  and,  by  a  long  series  of  uniform 
determinations,  for  now  near  a  century  past,  with 
some  assistance  from  the  legislature,  they  have 
raised  a  new  system  of  rational  jurisprudence,  by 
which  trusts  are  made  to  answer  in  general  all  the 
beneficial  ends  of  uses,  without  their  inconvenience 
or  frauds.  The  trustee  is  considered  as  merely  the 
instrument  of  conveyance,  and  can  in  no  shape 
effect  the  estate,  unless  by  alienation  for  a  valuable 
consideration  to  a  purchaser  without  notice ;  which, 
"^  cestuy  que  use  is  generally  in  possession  of  the 
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landj  is  a  tUi^  that  can  rarely  happen.  The  trust 
w31  descend*  may  be  aliened,  is  liable  tadebts, 
to  executions  on  judgments,  statutes,  and  recog- 
nizances, (by  the  express  provision  of  the  statute 
of  frauds)  to  forfeiture,  to  leases  and  other  ineum-* 
braoces,  nay  even  to  the  curtesy  of  the  husband, 
as  if  it  was  an  estate  at  law.  It  has  not  yet  indeed 
been  subjected  to  dower,  more  from  a  cautious 
adherence  to  some  hasty  precedents,  than  from  any 
well-grounded  principle.  It  hath  also  been  held 
Oct  liable  to  escheat  to  the  lord,  in  consequence  of 
attainder  or  want  of  heirs  :  because  the  trust  could 
never  be  intended  for  his  benefit. 

The  only  service,  as  was  before  observed,  to 
which  this  statute  is  now  consigned,  is  in  giving 
efficacy  to  certain  new  and  secret  species  of  con- 
veyances; introduced  in  order  to  render  trans- 
actions of  this  sort  as  private  as  possible,  and  to 
save  the  trouble  of  making  livery  of  seizin,  the 
on]y  ancient  conveyance  of  corporeal  freeholds. 

12.  A  twelfth  species  of  conveyance,  called  a 
covenant  to  stand  seized  to  uses :  by  which  a  man 
seized  of  lands,  covenants,  in  consideration  of 
blood  or  marriage,  that  he  will  stand  seized  of  the 
same  to  the  use  of  his  child,  wife,  or  kinsman  ;  for 
life,  in  tail,  or  in  fee.  Here  the  statute  executes 
at  once  the  estate ;  for  the  party  intended  to  be 
benefited,  having  thus  acquired  the  use,  is  thereby 
pat  at  once  into  the  corporal  possession  of  the 
land,  without  ever  seeing  it,  by  a  kind  of  parlia- 
Qientaiy  magic.     But  this  conveyance  can  only 
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operate,  when  made  upon  such  weighty  and  interest'^ 
ing  considerations  as  those  of  blood  or  marriage^ 

13.  A  thirteenth  species  of  conveyance,  intro^ 
duced  by  this  statute,  is  that  of  a  bargain  and  sak 
of  lands ;  which  is  a  kind  of  real  contract,  whereby 
the  bargainer  for    some   pecuniary  consideiatioo 
bargains  and  sells,  that  is,  contracts  to  .convey,  the 
land  to  the  bargainee ;  and  becomes  by  such  bar-* 
gain^  a  trustee  for,  or  seized  to  the   use  of,  the 
bargainee ;  and  then  the  statute  of  uses  completes 
the  purchase,  or,  as  it  hath  been  well  expressed, 
the  bargain  first  vests  the  use,  and  then  the  statute 
vests. the  possession.    But  as  it  was  foreseen  that 
conveyances,  thus  made,  would  want  all  those  be- 
nefits of  notoriety,    which  the  old  common  law 
assurances  were  calculated  to  give;    to  prevent 
therefore  clandestine  conveyances  of  freeholds,  it 
was  enacted  in  the  same  session  of  parliament,  by 
statute  27  Hen.  VIII.  c.  16.  that  such   bargains 
and  sales  should  not  enure  to  pass  a  freehold,  un- 
less the  same  be  made  by  indenture,  and  ettroUed 
within  six  months  in  one  of  the  courts  of  West- 
minster-hall, or  with  the  custos  roiulorum  of  the^ 
county.     Clandestine  bargains  and  sales  of  chattel 
interests,    or  leases  for  years,  were .  thought  not 
worth  regarding,  as  such  interests  were  very  pre- 
carious till  about  six  years   before;    which  also 
occasioned  them  to  be  overlooked  in  framing  the 
statute  of  uses :  and  therefore  such  bargains  and 
sales  are  not  directed  to  be  enrolled.    This  omis- 
sion has  given  rise  to 
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14.  A  fourteenth  species  of  conveyance,  viz.  by 
lease  and  release*  It  is  thus  contrived :  a  lease,  or 
rather  bargain  and  sale,  upon  some  pecuniary  con- 
sideration, for  one  year^  is  made  by  the  tenants  of 
the  freehold  to  the  lessee  or  bargainee.  Now  this, 
without  any  enrolment,  makes  the  bargainer  stand 
seized  to  the  use  of  the  bargainee,  and  vests  in  the 
bargainee  the  use  of  the  term  for  a  year ;  and  then 
the  statute  immediately  annexes  the  possession* 
He  therefore  being  thus  in  possession,  is  capable 
of  receiving  a  release  of  the  freehold  and  reversion; 
which  we  have  seen  l>efore  must  be  made  to  a  te- 
nant in  possession :  and,  accordingly,  the  next  day, 
a  release  is  granted  to  him.  This  is  held  to  supply 
the  place  of  livery  of  seizin;  and  so  a  conveyance 
b^  lease  and  release  is  said  to  amount  to  a  feoif- 
ment. 

15«  To  these  may  be  added  deeds  to  lead  or  de^ 
ckare  the  uses  of  other  more  direct  conveyances,  as 
feoffments,  fines,  and  recoveries ;  of  which  we  shall 
speak  in  the  next  chapter  ;  and, 

16.  Deeds  of  rewcation  of  uses;  founded  in  a 
previous  power,  reserved  at  the  raising  of  the  uses, 
to  revoke  such  as  were  then  declared  ;  and  to  ap- 
point others  in  their  stead,  which  is  incident  to  the 
power  of  revocation.  And  this  may  suffice  for  a 
specimen  of  conveyances  founded  upon  the  statute 
of  uses :  and  will  finish  our  observations  upon  such 
<ieeds  as  serve  to  transfer  real  property. 

Before  we  conclude,  it  will  not  be  improper  to 
subjoin  a  few  remarks  upon  such  deeds  as  are  used 

« 

^ot  to  corweyy  but  to  charge  or  incumber  lands. 
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and  to  diicharge  them  agun :  of  v^ich  nature  are 
dbUgatiom  or  bonds,  recognixanceSj  and  d^eo^ 
sances  upon  them  both. 

1  •  An  obligaiUm,  or  bond,  is  a  deed  whereby  the 
obliger  obliges  himself,  his  heirs,  executors,  and 
administrators,  to  pay  a  certain  sum  of  money  to 
another  at  a  day  appointed.    If  this  be  all,  the  bond 
is  called  a  single  one,  simplex  oht^atio  ;  but  there 
is  generally  a  condition  added,  that  if  the  obliger 
does  some  particnlar  act,  the  obligation  shall  be 
void,  or  else  shall  remain  in  fiill  force :  as,  payment 
of  rent ;  performance  of  covenants  in  a  deed ;  or 
repayment  of  a  principal  sum  of  money  borrowed 
of  the  obligee,  with  interest,  which  principal  sans 
is  usually  one  half  of  the  penal  sum  specified  in  the 
bond.     In  case  this  condition  is  not  performed,  the 
bond  becomes  forfeited,  or  absolute  at    law,  and 
charges  the   obliger  while  living;  and  after  his 
death  the  obligation  descends  upon  his  heir,  who 
(on  defect  of  personal  assets)  is  bound  to  discharge 
it,  provided  he  has  real  assets  by  descent  as  a  re- 
compense.    So  that  it  may  be  called,  though  not 
a  direct^  yet  a  collateral  charge  upon  the  lands. 

On  the  forfeiture  of  a  bond,  or  its  becomiDg 
single,  the  whole  penalty  was  formerly  recoverable 
at  law :  but  here  the  courts  of  equity  interposed^ 
and  would  not  permit  a  man  to  take  more  than  in 
conscience  he  ought;  niz.  his  principal,  interest^ 
and  expenses,  in  case  the  forfeiture  accrued  by 
non-payment  of  money  borrowed ;  the  damages 
sustained,  upon  non-performance  of  covenants,  and 
the  like. 
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2.  A  recognizance  is  an  obligation  of  record, 
which  a  man  enters  into  before  some  court  of  record 
or  magistrate  duly  authorized,  with  condition  to  do 
some  particular  act :  as  to  appear  at  the  assizes,  to 
keep  the  peace,  to  pay  a  debt,  or  the  like.  It  is 
in  most  respects  like  another  bond :  the  difference 
beiDg  chiefly  this :  that  the  bond  is  the  creation  of 
a  fresh  debt  or  obligation  de  noooy  the  recognizance 
is  an  acknowledgment  of  a  former  debt  upon  re- 
cord ;  being  allowed  a  priority  in  point  of  payment, 
and  binding  the  lands  of  the  cognizor,  from  the 
time  of  enrolment  on  record. 

8.  A  defeasance,  on  a  bond,  or  recognizance,  or 
jadgment  recovered,  is  a  condition  which,  when 
performed,  defeats  or  undoes  it,  in  the  same  man- 
ner as  a  defeasance  of  an  estate  l)efore-mehtioned« 
It  differs  only  ftom  the  common  condition  of  a 
bond,  in  that  the  one  is  always  inserted  in  the  deed 
or  bond  itself,  the  other  is  made  between  the  same 
parties  by  a  separate,  and  frequently  a  subsequent 
deed. 


CHAPTER  XXI. 

OP  ALIENATION     BY  MATTKR   OF    RECORD. 

AssuRANCBs  by  matter  of  record  are  such  as  do 
not  entirely  depend  on  the  act  or  consent  of  the 
parties  themselves;  but  the  sanction  of  a  court  of 
record  is  called  in  to  substantiate,  preserve,  and  be 
a  perpetual  testimony  of  the  transfer  of  property 
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from  one  man  to  another ;  or  of  its  establishment, 
when  already  transferred.  Of  this  nature  are, 
1.  Private  acts  of  parliament.  2.  The  king's  grants. 
3.  Fines.    4.  Common  recoveries. 

I.  Private  acts  qf  parliament  are,  especially  of 
late  years,  become  a  very  common  mode  of  assur- 
ance. For  it  may  sometimes  happen,  that  by  the 
ingenuity  of  some,  and  the  blunders  of  other  pnic- 
titioners,  an  estate  is  most  grievously  entangled  by 
a  multitode  of  contingent  remainders,  resulting 
trusts,  springing  uses,  executory  devises,  and  the 
like  artificial  contrivances ;  so  that  it  is  out  of  the 
power  of  either  of  the  courts  of  law  or  equity  to  re- 
lieve the  owner.  In  these,  or  other  cases  of  the 
like  kind,  the  transcendent  power  of  parliament  is 
called  in,  to  cut  the  Gordian  knot ;  and  by  a  parti- 
cular law,  enacted  for  this  very  puipoae,  to  unfetter 
an  estate ;  to  give  its  tenant  reasonable  powers  :  or 
to  assure  it  to  a  purchaser,  against  the  remote  or 
latent  claims  of  infants  or  disabled  person^  by  set- 
tling a  proper  equivalent  in  proportion  to  the  in- 
terest so  barred. 

II.  The  king^s  grants  are  also  matter  of  public 
record.  These  grants^  whether  of  lands,  honours, 
liberties,  franchises,  or  aught  besides,  are  con- 
tained in  charters,  or  letters  patent^  that  is,  open 
letters,  litenB  patentes.  Grants  or  letters  patent 
must  first  pass  by  bill :  which  is  prepared  by  the 
-attorney  and  solicitor-general,  in  consequence  of 
a  warrant  from  the  crown. 

III.  We  are  next  to  consider  a  very  usual  species 
of  assuraiice,  which  is  also  of  record ;  viz.  a^fi^ 
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of  lands  and  tenements.  In  which  it  will  be  ne- 
cessaiy  to  explain,  1.  The  nature  of  a  fine;  2.  Its 
several  kinds  j  and  3.  Its  force  and  effect. 

I.  A  fine  is  sometimes  said  to  be  a  feoffment  on 
record:  thongh  it  might  with  more  accuracy  be 
called,  an  acknowledgment  of  a  feoffment  on  re- 
cords It  is  one  of  those  methods  of  transferring 
estaties  of  freehold  by  the  common  law,  in  which 
livery  of  seizin  is  not  necessary  to  be  actually  given  f 
the  supposition  and  acknowledgment  thereof  in  a 
court  of  record,  however  fictitious,  inducing  an 
equal  notoriety. 

A  fine  is  so  called  because  it  puts  an  eiid^  not 
only  to  the  suit  thns  commenced,  but  also  to  all 
other  suits  and  controversies  concerning  the  same 
matter.  Fines  indeed  are  of  equal  antiquity  with 
the  first  rudiments  of  the  law  itself;  so  that  the 
statute  18  £dw.  I.  called  modus  levandi  fines^  did 
not  give  them  original,  but  only  declared  and  re- 
gulated the  manner  in  which  they  should  be  levied, 
or  carried  on. 

2.  Fines,  thus  levied,  are  of  four  kinds,  1. 
What  in  our  law  French  is  called  a  fine  *^  sur  cog^ 
mance  de  droit,  come  ceo  que  il  a  de  son  done;'*  or, 
a  fine  upon  acknowledgment  of  the  right  of  the 
cogaizee  as  that  which  he  hath  of  the  gift 
of  the  cognizor.  This  is  the  best  and  surest 
kind  of  fine ;  for  thereby  the  deforciant,  in  order 
to  keep  his  covenant  with  the  plaintiff^,  of  conveying 
to  him  the  lands  in  question,  and  at  the  same  time 
to  avoid  the  formality  of  an  actual  feoffment  and 
livery,  acknowledges  in  court  a  former  feoffment, 

p 
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or  gift  10  posseasioa  to  have  been  made  by  hiin  to 
the  pkintiff. 

2.  A  fine  <<  Mur  oognisoiice  de  droit  kntutn,''  or, 
upoa  acknowledgmeiit  of  the  right  merely;  not 
with  the  circamstance  of  a  piecediog  gift  from  the 
cogoiasor. 

3*  A  fine  '^  swr  omoearii'*  is  where  the  cogoizor, 
io  order  to  make  an  end  of  disputes,  thougb  he 
acknowledges  no  precedent  right,  yet  grants  to  the 
oognizee  an  estate  de  naoOp  usually  for  life  or  for 
years,  by  way  of  supposed  composition. 

4.  A  fine  ^'  Mir  done,  grant,  et  render,'  is  a 
double  fine,  comprehending  the  fine  eur  cognizoBC^ 
de  droit  come  ceo,  ^Cm  and  the  fiqe  eur  conoesA  •' 
and  may  be  used  to  create  particular  limitations  of 
estates.  But,  in  general,  the  first  species  of  fin^i 
'^Mir  cogmsonce  de  droil  come  ceo,  ^c,"  is  the 
most  used,  as  it  conveys  a  clean  and  absolute  free- 
hold,  and  gives  the  cognizee  a  seizin  in  law,  with- 
out any  actual  liveiy;  and  is  therefore  called 
a  fine  executed,  whereas  the  others  are  but  tit* 
cutory. 

3»  We  are  next  to  consider  the  ^brce  and  effect 
of  a  fine.  These  principally  depend  on  the  com* 
mon  law,  and  the  two  statutes,  4  Hen,  VII.  c^  24. 
and  32  Hen.  VIIL  c.  36.  from  this  it  appears,  that 
a  fine  is  a  solemn  conveyance  on  record  from  the 
cognizor  to  the  cognizee,  and  that  the  persons 
bound  by  a  fine  are  parties,  prioies,  and  strangers* 
The  parties  are  either  the  cognizors,  or  cogni- 
zees ;  and  these  are  immediately  concladed  by  the 
fine,  and  barred  of  any  latent  right  they  might 
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have,  even  though  ander  the  legal  impeditnent  of 
covertare.  And  indeed,  as  this  is  almost  the  only 
act  that  a  married  woman  is  permitted  by  law  to  do, 
(and  that  because  she  is  privately  examined  as  to 
her  voluntary  consent,  which  removes  the  general 
suspicion  of  compulsion  by  her  husband)  it  is  there- 
fore the  usual  and  almost  the  only  safe  method, 
whereby  she  can  join  in  the  sale,  settlement,  or  in- 
cumbrance, of  any  estate. 

Privies  to  a  fine  are  such  as  are  anywise  related 
to  the  parties  who  levy  the  fine,  and  claim  under 
them  by  any  right  of  blood,  or  other  right  of  repre- 
sentation. Such  as  are  the  heirs  general  of  the 
cognizor,  the  issue  in  tail  since  the  statute  of 
Hen.  VIII.  the  vendee,  the  devisee,  and  all  others 
who  must  make  title  by  the  persons  who  levied  the 
fine.  For  the  act  of  the  ancestor  shall  bind  the 
heir,  and  the  act  of  the  principal  his  substitute,  or 
such  as  claim  under  any  conveyance  made  by  him 
subsequent  to  the  fine  so  levied. 

The  impediments  are  coverture,  infancy,  im^- 
prisonment,  insanity,  and  absence  beyond  sea :  and 
pereons  who  are  thus  incapacitated  to  prosecute 
their  rights,  have  five  years  allowed  them  to  put  in 
their  claims  after  such  impediments  are  removed* 
Persons  also  that  have  not  a  present,  but  a  future 
interest  only,  as  those  in  remainder  or  reversion, 
have  five  years  allowed  them  to  claim  in,  from  the 
time  that  such  right  accrues.  And  if  within  that 
time  they  neglect  to  claim,  or  (by  statute  4  Anne, 
c.  16.)  if  they  do  not  bring  an  action  to  try  the 
right,  within  one  year  after  making  such  claim, 
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and  prosecute  the  same  with  effect^  all  persons 
whatsoever  are  barred  of  whatever  right  they  may 
have^  by  force  of  the  statute  of  Don-claim. 

But,  in  order  to  make  a  fine  of  any  avail  at  all, 
it  is  necessary  that  the  parties  should  have  some 
interest  or  estate  in  the  lands  to  be  affiscted  by  it. 
Else  it  were  possible  that  two  strangers,  by  a  mere 
confederacy,  might  without  any  risque  defraud  the 
owners,  by  levying  fines  of  their  lands. 

IV.  The  fourth  species  of  assurance,  by  matter 
of  record,  is  a  common  recovery.  I  shall  consider, 
first,  the  nature  of  a  common  recovery ;  and,  se- 
condly, lis  force  and  effect. 

1 .  And,  first,  the  nature  of  it ;  or  what  a  com- 
mon recovery  is.  A  common  recovery  is  so  far  like 
a  fine,  that  it  is  a  suit  or  action,  either  actual  or 
fictitious :  and  in  it  the  lands  are  recovered  against 
the  tenant  of  the  freehold ;  which  recovery,  being 
a  supposed  adjudication  of  the  right,  binds  all  per- 
sons, and  vests  a  free  and  absolute  fee^simple  in 
the  recoveror. 

Let  us,  in  the  first  place,  suppose  David  Ed- 
wards to  be  tenant  of  the  freehold,  and  desirous  to 
suffer  a  common  recovery,  in  order  to  bar  all  en- 
tails, remainders,  and  reversions,  and  to  convey 
the  same  in  fee-simple  to  Francis  Golding.  To 
eflect  this,  Golding  is  to  bring  an  action  against 
him  for  the  lands ;  and  he  accordingly  sues  out  a 
writ,  called  n  prtecipe  quod  reddat.  In  this  writ, 
the  demandant  Golding  alleges,  that  the  defendant 
Edwards  (here  called  the  tenant)  has  no  legal  title 
to  the  land ;  but  that  he  came  into  possession  of  it 
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after  one  Hugh  Hunt  had  turned  the  demandant 
out  of  it.  The  subsequent  proceedings  are  made 
ap  into  a  record  or  recovery  roily  in  which  the  writ 
and  complaint  of  the  demandant  are  first  recited : 
whereupon  the  tenant  appears,  and  calls  upon  one 
Jacob  Morland,  who  is  supposed,  at  the  original 
purchase,  to  have  warranted  the  title  to  the  tenant ; 
aod  thereupon  he  prays,  that  the  said  Jacob  Mor* 
land  may  be  called  in  to  defend  the  title  which  he 
so  warranted.  This  is  called  the  voucher^  vocaiio^ 
or  calling  of  Jacob  Morland  to  warranty :  and 
Morland  is  called  the  vouchee.  Upon  this,  Jacob 
Morland,  the  vouchee,  appears,  is  impleaded,  and 
defends  the  title.  Whereupon  Golding,  the  de- 
mandant, desires  leave  of  the  court  to  imparl,  or 
confer  with  the  vouchee  in  private ;  which  is  (as 
usual)  allowed  him.  And  soon  after  the  demand* 
ant,  Golding,  returns  to  court,  but  Morland  the 
vouchee  disappears,  or  makes  default.  Where- 
upon judgment  is  given  for  the  demandant  Gold- 
ing, now  called  the  recoverer,  to  recover  the  lands 
in  question  against  the  tenant  Edwards,  who  is 
now  the  recoveree :  and  Edwards  has  judgment  to 
recover  of  Jacob  Morland  lands  of  equal  value,  in 
recompense  for  the  lands  so  warranted  by  him,  and 
now  lost  by  his  default.  This  is  called  the  recom- 
pense, or  recovery  in  vabie.  But  Jacob  Morland 
having  no  lands  of  his  own,  being  usually  the  cryer 
of  the  court  (who,  from  being  frequently  thus 
vouched,  is  called  the  common  vouchee)  it  is  plain 
that  Edwards  has  only  a  nominal  recompense  for 
the  lands  so  recovered  against  him  by  Golding; 
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which  lands  are  now  absolutely  rested  in  the  said 
recoverer  by  judgment  of  law,  and  seizin  thereof  is 
delivered  by  the  sheriff  of  the  county.  So  that  this 
collusive  recovery  operates  merely  in  the  nature  of 
a  conveyance  in  fee-simple  from  Edwards  the  te- 
nant in  tail  to  Golding  the  purchaser. 

'J.  The  force  and  effect  of  comsion  recoveries 
may  appear  to  be  an  absolute  bar  not  only  of  all 
estates-tail,  but  of  remainders  and  reversions  ex- 
pectant on  the  determination  of  such  estates.  So 
that  a  tenant  in  tail  may,  by  this  method  cf  assar- 
ance,  convey  the  lands  held  in  tail  to  the  recoverer, 
his  heirs  and  assigns,  absolutely  free  and  discharged 
of  all  conditions  and  limitations  in  tail,  and  of  all 
remainders  and  reversions. 

Before  I  conclude  this  head,  I  must  add  a  word 
concerning  deeds  to  lead,  or  to  declare,  the  us€$  of 
fines,  and  of  recoveries.  For  if  they  be  levied  or 
suffered  without  any  good  consideration,  and  with- 
out any  uses  declared,  they,  like  other  convey- 
ances, enure  only  to  the  use  of  him  who  levies  or 
suffers  them.  And  if  a  consideration  appears,  yet 
as  the  most  usual  fine,  '^  «ttr  cognizance  de  droit 
come  ceo,  ifc."  conveys  an  absolute  estate,  without 
any  limitations,  to  the  cognizee ;  and  as  commoD 
recoveries  do  the  same  to  the  recoverer;  these 
assurances  could  not  be  made  to  answer  the  pur- 
pose of  family  settlements,  (wherein  a  variety  of 
uses  and  designations  is  very  often  expedient) 
unless  their  force  and  effect  were  subject  to  the 
direction  of  other  more  complicated  deeds,  wherein 
particular  uses  can  be  more  particularly  expressed. 
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If  these  deeds  are  made  previoas  to  the  fine  or  re-^ 
covery,  they  are  called  deeds  to  lead  the  uses ;  if 
subsequent^  deedis  to  declare  them. 


CHAPTER  XXII. 

OF   ALIBNATION    BY   SPECIAL    CUSTOM. 

^IVb  are  next  to  consider  assurances  by  special 
custom,  obtaining  only  in  particular  places,  and 
relative  only  to  a  particular  species  of  real  property* 
This  riierefore  is  a  very  narrow  title ;  being  con- 
fined to  copyhold  lands,  and  such  customary  estates, 
as  are  holden  in  ancient  demesne,  or  in  manors  of 
a  similar  nature :  which  being  of  a  v^ry  peculiar 
kind,  and  originally  no  more  than  tenacious  in  pm^ 
or  privileged  villenage,  were  never  alienable  by 
deed ;  for^  as  that  might  tend  to  defeat  the  lord  of 
his  signiory^  it  is  therefore  a  forfeiture  of  a  copy-* 
hold.  Nor  are  they  transferable  by  matter  of  re- 
cord, even  in  the  king's  cburt,  but  only  in  the 
court  baron  of  the  lord.  The  method  Of  doing  this 
is  generally  by  surrender. 

Surrender,  sursum  redditio,  is  the  yielding  up  of 
the  estate  by  the  tenant  into  the  hands  of  the  k>rd^ 
ibr  such  purposes  as  in  the  surrender  are  expressed. 
As,  it  may  be,  to  the  use  and  behoof  bf  A  and  his 
heirs :  to  the  use  of  his  own  will ;  and  thi^  like. 
The  process,  in  most  manors,  is,  that  the  tenant 
comes  to  the  steward,  either  in  court,  (or,  if  the 
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custom  permitS)  out  of  court)  or  else  to  two  tus- 
tomary  tenants  of  the  same  manor,  provided  there 
be  also  a  custom  to  warrant  It ;  and  there  by  deli-* 
vering  up  a  rod,  a  glove,  or  other  symbol,  as  the 
Icustom  directs,  resigns  into  the  hands  of  the  lord, 
by  the  hands  and  acceptance  of  his  said  steward,  or 
of  the  said  two  tenants,  all  his  interest  and  title  to 
the  estate ;  in  trust  to  be  again  granted  out  by  the 
lord,  to  such  person  and  for  such  uses  as  are 
named  in  the  surrender,  and  the  custom  of  the 
manor  will  warrant.  If  the  surrender  be  made  oat 
of  court,  then,  at  the  next  or  some  subseqaeot 
court,  the  jury  or  homage  must  present  and  fiod  it 
upon  their  oatfa^ ;  which  presentment  is  an  in- 
formation to  the  lord  or  his  steward,  of  what  has 
been  transacted  out  of  court*  Immediately  upon 
such  surrender  in  courts  or  upon  presentment  of  a 
surrender  made  out  of  court,  the  lord,  by  his  stewt 
ard,  grants  the  same  land  again  to  cesluy  que  use, 
(who  is  sometimes,  though  rather  inaproperiy, 
called  the  surrenderee)  to  hold  by  the  ancient  rents 
and  customary  services ;  and  thereupoo  admits 
him  tenant  to  the  copyhold,  according  to  the  form 
and  effect  of  the  surrender ;  which  must  be  exactly 
pursued.  And  this  is  done  by  delivering  up  to  the 
new  tenant  the  rod,  or  glove,  or  the  like,  in  the 
name,  and  as  the  symbol,  of  corporal  seizin  of  the 
)aQds>  and  teoements*  Upon  which  admission  be 
pays  a  fine  to  the  lord  according  to  the  custom  of 
the  manor,  and  takes  the  oath  of  fealty. 

This  method  of  conveyance  is  so  essential  to  the 
nature  pf  a  co^bold  estate,  that  it  cannot  properly 
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be  traosferred  by  any  other  assurance.    No  feoff- 
ment or  grant  has  any  operation  thereupon. 

In  order  the  more  clearly  to  apprehend  the  na* 
tare  of  this  peculiar  assurance,  let  us  take  a  sepa- 
rate view  of  its  several  parts ;  the  surrender,  the  pre-- 
sentment,  and  the  admittance. 

1.  A  surrender^  by  an  admittance  subsequent 
whereto  the  conveyance  is  to  receive  its  perfection 
and  confirmation,  is  rather  a  manifestation  of  the 
alienor's  intention,  than  a  transfer  of  any  interest 
in  possession.  For,  till  admittance  of  cesiuy  que 
u«e,  the  lord  taketh  notice  of  the  surrenderor  as 
his  tenant ;  and  he  shall  receive  the  profits  of  the 
land  to  his  own  use,  and  shall  discharge  all  services 
dae  to  the  lord. 

2.  As  to  the  presentment  :  that,  by  the  general 
custom  of  manors,  is  to  be  made  at  the  next  court 
baron  immediately  after  the  surrender;  but  by 
ipedal  custom  in  some  places  it  will  be  good, 
though  made  at  the  second  or  other  subsequent 
€ourt.  And  it  is  to  be  brought  into  court  by  the 
«ame  persons  that  took  the  surrender,  and  then  to 
be  presented  by  the  homage ;  and  in  all  points  ma- 
terial must  correspond  with  the  true  tenor  of  the 
surrender  itself.  If  a  man  surrenders  out  of  court, 
and  dies  before  presentment,  and  presentment  be 
made  after  his  death,  according  to  the  custom,  this 
is  sufiicient.  -  So  too,  if  cestuy  que  use  dies  before 
presentment,  yet,  upon  presentment  made  after 
his  death,  his  heir  according  to  the  custom,  shaH 
be  admitted. 

3.  Admittance  is  the  last  stagey  or  perfection, 

p2 
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of  copyhold  assurances.  And  this  is  of  three  sorts: 
firsts  an  admittance  upon  a  voluntary  grant  from 
the  lord;  secondly,  an  admittance  upon  surreader 
by  the  former  tenant ;  and  thirdly,  an  admittaDce 
upon  a  descent  from  the  ancestor. 

In  admittances  upon  wirrender  of  another,  the 
lord  is  to  no  intent  reputed  as  owner,  but  wholly 
as  an  instrument :  and  the  tenant  admitted  shall 
likewise  be  subject  to  no  charges  or  incumbraoces 
of  the  lord;  for  his  claim  to  the  estate  is  solely 
under  him  that  made  the  surrender. 

And,  as  in  admittances  upon  surrenders,  so  in 
admittances  upon  descents  by  the  death  of  the  an- 
cestor, the  lord  is  used  as  a  mere  instrument;  and, 
as  no  manner  of  interest  passes  into  him  by  the 
surrender  or  the  death  of  his  tenant,  so  no  interest 
passes  out  of  him  by  the  act  of  admittance.  And 
therefore,  neither  in  the  one  case,  nor  the  other, 
is  any  respect  had  to  the  quantity  or  quality  of  the 
lord's  estate  in  the  manor.  For  whether  he  be  te- 
nant in  fee  or  for  years,  whether  he  be  in  posses- 
sion by  right  or  by  wrong,  it  is  not  material ;  since 
the  admittances  made  by  him  shall  not  be  im- 
peached on  account  of  his  title,  because  they  are 
judicial,  or  rather  ministerial  acts,  which  every 
lord  in  possession  is  bound  to  perform. 

Admittances,  however,  upon  surrender,  differ 
from  admittances  upon  descent  in  this:  that  by 
surrender  nothing  is  vested  in  ce^^y  que  use  before 
admittance,  no  more  than  in  voluntary  admittances; 
but  upon  descent  the  heir  is  tenant  by  copy  imme- 
diately upon  the  death  of  his  ancestor :  not  indeed 
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tp  all  iDteots  and  porposes,  for  he  oftnnot  be  tworfi 
on  the  hoon^y  nor  aiaiotaiD  an  action  in  the  ford's 
coart  as  tenant ;  bat  to  most  intents  the  lawtaketh 
notice  of  him  as  of  a  perfect  tenant  of  the  landHfn*- 
stantly  upon  the  death  of  his  ancestor,  especially 
where  he  is  concerned  with  any  stranger.  He  may 
enter  into  the  land  before  admittance;  may  take 
the  profits ;  may  punish  any  trespass  done  upon  the 
ground ;  nay,  upon  satisfying  the  lord  for  bis  fine 
dne  upon  the  descent,  may  surrender  into  the 
hands  of  the  lord  to  whatever  use  he  pleases.  For 
which  reasons,  we  may  conclude,  that  the  admit- 
tance of  an  heir  is  principally  for  the  benefit  of  the 
lord,  to  entitle  him  to  his  fine,  and  not  so  much 
necessary  for  the  strengthening  and  completing  of 
the  heir's  title.  Hence  indeed  an  observation  might 
arise,  that  if  the  benefit,  which  the  heir  is  to  re- 
ceive by  the  admittance,  is  not  equal  to  the  charges 
of  the  fine,  he  will  never  come  in  and  be  admitted 
to  his  copyhold  in  court ;  and  so  the  lord  may  be 
defrauded  of  his  fine. 


CHAPTER  XXIII. 

OF   ALIENATION   BY   BEVlSB. 

The  last  method  of  conveying  real  property,  is  by 
dem«e,  or  disposition  contained  in  a  man's  last  will 
and  testament.  We  find  that,  by  the  common  law 
of  England  since  the  conquest,  no  estate  greater 
than  for  term  of  jrears,  could  be  disposed  of  by 
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testaments ;  eicept  only  in  Kent,  and  in  soooe  no* 
^ient  burghS).  and  a  few  particular  manors^  wbete 
their  Saxdn  immiuiities  by  special  indulgence  sub* 
sifted.     But  by  statute  32  Hen.  Vlll.  c.  1.  ex- 
plained by  34  Hen.  VIII.  c.  5.  it  was  enacted,  that 
all  persons  being  seized  in  fee-simple,   (except 
married  women,    infants,   idiots,  and  persons  of 
nonsane  memory)  might  by  will  and  testament  in 
writii)^  devise  to  any  other  person,  except  to  bodies 
corporate,  two-thirds  of  their  lands,   tenements, 
and  hereditaments,  held  in  chivalry,  and  the  whole 
of  those  held  in  socage:  which  now,  through  the 
alteration  of  tenures  by  the  statute  of  Charles  II. 
amounts  to  the  whole  of  their  landed  property,  ex- 
cept their  copyhold  tenements. 

With  regard  to  devises  in  general,  the  statute  of 
frauds  and  perjuries,  29  Car.  II.  c.  3.  directs  that 
all  devises  of  lands  and  tenements  shall  not  only 
be  in  writing,  but  signed  by  the  testator,  or  some 
other  person  in  his  presence,  and  by  his  express 
direction;  and  be  subscribed  in  his  presence,  by 
three  or  four  credible  witnesses.  And  a  solemnity 
nearly  similar  is  requisite  for  revoking  a  devise  by 
writing ;  though  the  same  may  be  also  revoked  by 
burning,  cancelling,  tearing,  or  obliterating  there- 
of by  the  devisor,  or  in  his  presence  and  with  his 
consent :  as  likewise  impHedh/f  by  such  a  great 
and  intire  alteration  in  the  circumstances  and  situa- 
tion of  the  devisor,  as  arises  from  marriage  and  the 
birth  of  a  child. 

This  occasioned  the  statute  25  Geo.  IL  c.  6. 
wliich  restored  both  the  competency  and  the  credit 
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of  such  legatees,  by  declaring  void  all  legactea 
given  to  witnesses,  and  thereby  removing  all  possi* 
bility  of  their  interest  affecting  their  testimony. 
The  same  statute  likewise  established  the  compe- 
tency of  creditors,  by  directing  the  testimony  of  all 
such  creditors  to  be  admitted,  but  leaving  their 
credit  (like  that  of  all  oilier  witnesses)  to  be  con- 
sidered, on  a  view  of  all  the  circumstances,  by 
the  court  and.  jury  before  whom  such  shall  be 
contested. 

A  will  of  lands,  made  by  the  permission  and 
under  the  controul  of  these  statutes,  is  considered 
by  the  courts  of  law  not  so  much  in  the  nature  of 
a  testament,  as  of  a  conveyance  declaring  the  uses 
to  which  the  land  stiall  be  subject:  with  this  dif- 
ference, that  in  other  conveyances  the  actual  sub^ 
scry>tion  of  the  witnesses  is  not  required  by  law, 
though  it  is  prudent  for  them  so  to  do  in  order  to 
assist  their  memory.. while  living,  and  to  supply 
their  evidence  when  dead ;  but  in  devises  of  lands 
such  subscription  is  now  absolutely  necessary  by 
statute,  in  order  to  identify  a  conveyance,  which 
in  its  nature  can  never  be  set  up  till  after  the  death 
of  the  devisor.  And  upon  this  notion,  that  a  de- 
vise affecting  lands  is  merely  a  species  of  convey- 
ance^  is  founded  this  distinction  between  such  de- 
vises and  testaments  of  personal  chattels ;  that  the 
latter  will  operate  upon  whatever  the  testator  dies 
possessed  of,  the  former  only  upon  such  real  estates 
as  were  his  at  the  time  of  executing  and  publishing 
his  will.  Wherefore  no  after-purchased  lands  will 
pass  under  such  devise,  unless,  subsequent  to  the 
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purchase  or  cootract,  the  devisor  republishes  his 
will. 

We  have  now  considered  the  several  species  of 
common  assurances^  whereby  a  title  to  lands  and 
tenements  may  be  transferred  and  conveyed  from 
one  man  to  another.  Before  we  conclude  this 
head,  it  may  not  be  imprc^r  to  take  notice  of  a 
few  general  rales  and  maxims,  which  have  been 
laid  down  by  courts  of  justice,  for  the  construction 
and  exposition  of  them  all.    These  are, 

1.  That  the  construction  be/ovoiirabfe,  and  as 
near  the  minds  and  apparent  intents  of  the  parties, 
as  the  rules  of  law  will  admit. 

2.  That  quoiles  in  verbis  nuUa  est  ambi^itoSf 
itn  ntiUa  expositio  contra  verba  Jienda  est :  but  that, 
where  the  intention  is  clear,  too  minute  a  stress  be 
not  laid  on  the  strict  and  precise  signification  of 
words  ;  nam  qui  hasret  in  Utera^  Jueret  in  cortice, 

S.  That  the  construction  be  made  upon  the  en- 
tire deed  and  not  merely  upon  disjointed  parts  of 
it.  ^'  Nam  ex  antecedentibus  et  consequentibus  Jit 
optima  interpretation" 

4.  That  the  deed  be  taken  most  strongly  against 
him  that  is  the  agent  or  contractor,  and  in  favour 
of  the  other  party. 

5.  That,  if  the  words  will  bear  two  senses,  one 
agreeable  to,  and  another  against,  law ;  that  sense 
be  preferred,  which  is  most  agreeable  thereto. 

6.  That,  in  a  deed,  if  there  be  two  clauses  so 
totally  repugnant  to  each  other,  that  they  cannot 
stand  together,  the  first  shall  be  received  and  the 
latter  rejected :  wherein  it  difiers  from  a  will;  for 
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there,  of  two  sach  repugnant  claiues  the  latter 
shall  stand. 

7.  That  a  devise  be  most  favourably  expounded, 
to  pursue  if  possible  the  will  of  the  devisor,  who 
for  want  of  advice  or  learning  may  have  omitted 
the  legal  or  proper  phrases.  Thus  in  a  will  a  fee 
may  be  conveyed  without  words  of  inheritance ; 
and  an  estate-tail  without  words  of  procreation. 
By  a  will  also  an  estate  may  pass  by  mere  implica* 
tioD,  without  any  express  words  to  direct  its  course. 
But,  in  general,  where  any  implications  are  al- 
lowed, they  must  be  such  as  are  necessary  (or  at 
least  highly  probable)  and  not  merely  possible  im- 
plications. 


CHAPTER  XXIV. 

OF  THINGS    PERSONAL. 

Unbbr  the  name  of  things  personal  are  included 
all  sorts  of  things  moveable,  which  may  attend  a 
man's  person  wherever  he  goes. 

But  things  personal,  by  our  law,  do  not  only  in- 
clude things  moveable,  but  also  something  more ; 
the  whole  of  which  is  comprehended  under  the  ge- 
neral name  of  chaitelsj  which  is  a  French  word  sig- 
nifying goods. 

Chattels  therefore  are  distributed  by  the  law  into 
two  kinds,  chattels  real,  and  chattels  personal. 

1.  Chattels  real^  are  such  as  concern,  or  savour 
of>  the  reality ;  as  terms  for  years  of  land,  ward- 
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ships  ID  chivalry,  (while  the  military  tenures  sub- 
sisted) the  next  presentation  to  a  church,  estates 
hy  statute-merchant,  statute-staple,  elegxt,  or  the 
like;  of  all  which  we  have  already  spoken.  And 
these  are  called  real  chattels,  as  being  interests 
issuing  out  of j  or  annexed  to  real  estates,  of  which 
they  have  one  quality,  viz.  immobility,  which  de- 
nominates them  real,  but  want  the  other,  m.  a 
sufficient,  legal,  indeterminate  duration:  and  this 
want  it  is  that  constitutes  them  chattels^ 

2.  Chattels  pent^mal  are,  properly  and  strictly 
speaking,  things  moveable,  which  may  he  annexed 
to  or  attendant  on  the  person  of  the  owner,  and 
carried  about  with  him  from  one  part  of  the  world 
to  another.     Such  are  animals,  household  stuff, 
money,  jewels,  corn,  garments,  and  every  thing 
else  that  can  properly  be  put  in  motion,  and  trans- 
ferred from  place  to  place.     And  of  this  kind  of 
chattels  it  is,  that  we  are  principally  to  speak  in 
the  remainder  of  this  book,  having  been  unavoid- 
ably led  to  consider  the  nature  of  chattels  real,  and 
their  incidents,  in  the  former  chapters  which  were 
employed  upon  real  estates ;  that  kind  of  property 
being  of  a  mongrel  amphibious  nature,  originally 
endowed  with  one  only  of  the  characteristic  of  each 
species  of  things :  the  immobility  of  things  real, 
and  the  precarious  duration. of  things  personal. 

Chattel  interests  being  thus  distinguished  aud 
distributed,  it  will  be  proper  to  consider ;  first,  the 
nature  of  that  property  or  dominion,  to  which  they 
are  liable ;  which  must  be  principally,  nay  solely, 
referred  to  personal  chattels,   and  secondly,  the 
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titk  to  that  property,  or  how  it  may  be  lost  aod 
acqairect* 


CHAPTER  XXV. 

OP   PaOPBRTT   IN  THINGS   PERSONAL. 

Prophrtit  in  chattels  personal,  may  be  either  in 
possession,  which  is  where  a  man  hath  not  only 
the  right  to  enjoy,  but  hath  the  actual  enjoyment 
of  the  thing,  or  else  it  is  in  actionj  where  a  man 
hath  only  a  bare  right,  without  any  occupation  or 
enjoyment.  And  of  these  the  former,  or  property 
in  possession,  is  divided  into  two  sorts,  an  absoluie 
and  a  qualified  property. 

I.  First  then,  of  property  in  possession  absolute  j 
which  is  where  a  man  hath,  solely  and  exclusively, 
the  right,  and  also  the  occupation,  of  any  moveable 
chattels  ;  so  that  they  cannot  be  transferred  from 
bim,  or  cease  to  be  his,  without  his  own  act  or 
default.  Such  may  be  all  inanimate  things,  as 
goods,  plate,  money,  jewels,  implements  of  war, 
garments,  and  the  like ;  such  also  may  be  all 
vegetable  productions,  as  the  fruit  or  other  parts  of 
a  plant,  when  severed  from  the  body  of  it ;  or  the 
whole  plant  itself,  when  severed  from  the  ground. 
But  with  regard  to  animals ,  which  have  in  them- 
selves a  principle  and  power  of  motion,  and  (unless 
particularly  confined)  can  convey  themselves  from 
one  part  of  the  world  to  another,  there  is  a  great 
difference    made    with    respect    to  their   several 
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classes^  not  only  in  ouriaw^  but  in  the  law  of  all 
civilized  nations.  They  are  distinguished  into  such 
as  are  domiUce^  and  such  as  HvefertB  naturce,  some 
being  of  a  tame  and  others  of  a  wUd  disposition. 
In  such  as  are  of  a  nature  tame  and  domestic  (as 
horses,  kine,  sheep,  poultry,  and  the  like)  a  man 
may  have  as  absolute  a  property  as  in  any  inanimate 
beings,  for  these  are  things  of  intrinsic  value^  serv- 
ing for  the  food  of  man,  or  else  for  the  uses  of  hus- 
bandry. But  in  animals  ferce  naturte  a  man  can 
have  no  absolute  property. 

Of  all  tame  and  domestic  animals,  the  brood 
belongs  to  the  owner  of  the  dam  or  mother.  An 
exception  to  this  rule  is  in  the  case  of  young 
cygnets ;  which  belong  equally  to  the  owner  of  the 
cock  and  hen,  and  shall  be  divided  between  them. 
But  here  the  reasons  of  the  general  rule  cease^  and 
*^  cessante  ratione  cessat  et  ipsa  le^  :**  for  the  male 
is  well  known,  by  his  constant  association  with 
the  female. 

II.  Other  animals,  that  are  not  of  a  tame  and 
domestic  nature^  are  either  not  the  objects  of  pro- 
perty at  all,  or  else  fall  under  our  other  division, 
namely,  that  of  qtMl^ed,  limited^  or  special  pro- 
perty :  which  is  such  as  is  not  in  its  nature  perma- 
nent, but  may  sometimes  subsist,  and  at  other 
times  not  subsist. 

First,  then,  a  man  may  be  invested  with  a  qua- 
lified, but  not  an  absolute,  property  in  all  creatures 
that  are/er<e  naturcB^  either  per  indusiriam,  propter 
impotentiamf  or  propter  privilegium. 

I9  A  qualified  property  may  subsist  in  animals 
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fern  naiune,  per  mdtutriam  homims  ;  by  a  nna'a 
reclaiwing  and  making  them  tame  by  art^  industry^ 
aod  edacation ;  or  by  so  confining  them  within  his 
own  immediate  power,  that  they  cannot  escape  and 
use  their  natural  liberty.  Such  are  deer  in  a  park, 
hares^  or  rabbits  in  an  inclosed  warreni  doves  in  a 
dovehoBse,  pheasants  or  partridges  in  a  mew,  hawks 
that  are  fed  and  commanded  by  their  owner,  and 
fish  in  a  private  pond  or  in  trunks.  These  are  no 
longer  the  property  of  a  man,  than  while  they  c<xi- 
tioue  in  his  keeping  or  actual  possession :  bat  if  at 
any  time  they  regain  their  natural  liberty,  his  pro- 
perty instantly  ceases :  unless  they  have  animum 
reuer^endi,  which  is  only  to  be  known  by  their  usual 
custom  of  returning.  But  if  they  stray  without 
my  knowledge,  and  do  not  return  in  the  usual 
manner,  it  is  then  lawful  for  any  stranger  to  take 
them.  Bees  also  are  /erce  naturce;  but,  when 
hived  and  reclaimed,  a  man  may  have  a  qualified 
property  in  them;  and  a  swarm,  which  fly  from 
and  out  of  my  hive,  are  mine  so  long  as  I  can  keep 
them  in  sight,  and  have  power  to  pursue  them ; 
and  in  these  circumstances  no  one  else  is  entitled 
to  take  them. 

In  all  these  creatures,  reclaimed  from  the  wild- 
ness  of  their  nature,  the  property  is  not  absolute, 
but  defeasible ;  a  property,  that  may  be  destroyed 
if  they  resume  their  ancient  wildness,  and  are  found 
at  large.  But  while  they  thus  continue  my  quali- 
fied or  defeasible  property,  they  are  as  much  under 
the  protection  of  the  law,  as  if  they  were  absolutely 
and  indefeasibly  mine:   and   an   action    will  lie 
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against  any  man  that  detains  them  from  me,  or  aa- 
lawfally  destroys  them.  It  is  also  as  much  felony 
by  common  law  to  steal  such  of  them  as  are  fit  fcff 
food,  as  it  is  to  steal  tame  animab :  but  not  so,  if 
they  are  only  kept  for  pleasure,  curiosity,  ot  whim, 
as  dogs,  bears,  cats,  apes,  parrots,  and  singing 
birds ;  because  their  value  is  not  intrinsic,  bat  de- 
pending only  on  the  caprice  of  the  owner  :  though 
it  is  such  an  invasion  of  property  as  may  amount 
to  a  civil  injury,  and  be  redressed  by  a  civil  action. 
And  thus  much  of  qualified  property  in  wild  ani- 
mals, reclaimed  per  indtA^triam. 

2.  A  qualified  property  may  also  subsist  with  re* 
lation  to  animals  fer<B  na^tires,  raiione  impotentuBt 
on  account  of  their  own  inability.  As  when  hawks, 
herons,  or  other  birds  build  in  my  trees,  or  conies 
or  other  creatures  make  their  nests  or  burrows  in 
my  land,  and  have  young  ones  there ;  I  have  a 
qualified  property  in  those  young  ones  till  such  time 
as  they  can  fly  or  run  away,  and  then  my  property 
expires. 

3.  A  man  may,  lastly,  have  a  qualified  property 
in  animals,  ^<e  naturce,  propter  privilegiufn :  that 
is,  he  may  have  the  privilege  of  hunting,  takings 
and  killing  thjem,  in  exclusion  of  other  persons. 

Property  may  also  be  of  a  qualified  or  special 
nature,  on  account  of  the  peculiar  circumstances 
of  the  owner.  As  in  case  of  bailment,  or  delivery 
of  goods  to  another  person  for  a  particular  use ;  as 
to  a  carrier  to  convey  to  London,  to  an  innkeeper 
to  secure  in  his  inn,  or  the  like.  Here  there  is  no 
absolute  property  in  either  the  bailor  or  the  baileCf 
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the  person  delivering,  or  him  to  whom  it  is  deli* 
vered.  But  it  is  a  qualified  property  in  them  both; 
and  each  of  them  is  entitled  to  an  action,  in  case 
the  goods  be  damaged  or  taken  away.  So  also  in 
case  of  goods  pledged  or  pawned,  upon  condition, 
either  to  repay  money  or  otherwisie;  both  the 
pledgor  and  pledgee  have  a  qualified,  but  neither 
of  them  an  absolute,  property  in  them.  But  a  ser- 
vant, who  hath  the  care  of  his  master's  goods  or 
chattels,  as  a  butler  of  plate,  a  shepherd  of  sheep, 
and  the  like,  hath  not  any  property  or  possession 
either  absolute  or  qualified,  but  only  a  mere  charge 
or  oversight. 

We  have  thus  considered  the  several  divisions  of 
property  in  possession^  which  subsists  there  only, 
where  a  man  hath  both  the  right  and  also  the  occu- 
pation of  the  thing ;  but  there  is  also  property  in 
QcHon^  or  such  where  a  man  hath  not  the  occupa- 
tion, but  merely  a  bare  right  to  occupy  the  thing 
in  question;  the  possession  whereof  may  however 
be  recovered  by  a  suit  or  action  at  law :  from  whence 
the  thing  so  recoverable  is  called  a  thing,  or  chose 
in  action.  Thus  money  due  on  a  bond  is  a  chose  in 
action;  for  a  property  in  the  debt  vests  at  the  time 
of  forfeiture  mentioned  in  the  obligation,  but  there 
IS  no  possession  till  recovered  by  course  of  law. 
All  property  in  action  depends  entirely  upon  con- 
tracts, either  express  or  implied ;  which  are  the 
only  regular  means  of  acquiring  a  chose  in  action, 
and  of  the  nature  of  which  we  shall  discourse  more 
at  large  in  a  subsequent  chapter. 

And,    having  thus  dbtinguished  the   difierent 
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degree  or  quaniiiy  of  dominion  or  property  to  which 
thiDgs  personal  are  subject,  we  may  add  a  word  or 
two  concenuDg  the  time  of  their  enjoyment^  and 
the  number  of  their  owners. 

First,  as  to  the  time  of  enjoyment.  By  the  rules 
of  the  aDcient  common  law,  there  could  be  no 
future  property,  to  take  place  in  expectancy, 
ci^ed  in  personal  goods  and  chattels ;  but  now 
that  distinction  is  disregarded :  and  therefore  if  a 
man,  either  by  deed  or  will,  limits  his  books  or 
furniture  to  A  for  life,  with  remainder  over  to  B) 
this  remainder  is  good.  But,  where  an  estate-tail 
in  things  personal  is  given  to  the  first  or  any  sab- 
sequent  possessor,  it  vests  in  him  the  total  pro- 
perty, and  no  remainder  over  shall  be  permitted  on 
such  a  limitation.  For  this,  if  allowed,  would 
tend  to  a  perpetuity,  as  the  devisee  or  grantee  in 
tail  of  a  chattel  has  no  method  of  barring  the 
entail. 

Next,  as  to  the  number  of  oii^n^^.  Things  per- 
sonal may  belong  to  the  owners,  not  only  in  seve- 
ralty, but  also  in  joint-tenancy,  and  in  common, 
as  well  as  real  estates.  They  cannot  indeed  be 
vested  in  coparcenary;  because  they  do  not  descend 
from  the  ancestor  to  the  heir,  which  is  necessaiy 
to  constitute  coparceners.  But  if  a  horse^  or  other 
personal  chattel,  be  given  to  two  or  more,  abso- 
lutely, they  are joint-tenants  thereof:  and,  unless 
the  jointure  be  severed,  the  same  doctrine  of  sur- 
vivorship shall  take  place  as  in  estates  of  lands  and 
tenements.  But,  for  the  encouragement  of  hus- 
bandry and  trade,  it  is  held  that  a  stock  on  a  bm. 
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though  occupied  jointly,  and  also  a  stock  used  in  a 
joint-UDdertaking,  by  way  of  partnership  in  trade, 
shall  always  be  considered  as  common  and  not  as 
joint  property ;  and  there  shall  be  no  survivorship 

therein. 


CHAPTER  XXVI. 

OF  TITLB  TO  THINGS    PERSONAL,  BY   OCCUPANCY. 

Ws  are  next  to  consider  the  tUle  to  things  per- 
sonal, or  the  various  means  of  acquiringj  and  of 
hsing^  such  property  as  may  be  had  therein.  And 
these  methods  of  acquisition  or  loss  are  principally 
twelve;  I.  By  occupancy.  2.  By  prerogative. 
3.  By  forfeiture.  4.  By  custom.  5.  By  succes- 
sion. 6.  By  marriage.  7-  By  judgment.  8.  By 
gift  or  grant.  9.  By  contract.  10.  By  bankruptcy. 
II.  By  testament.     12.  By  administration. 

And,  first,  a  property  in  goods  and  chattels  may 
be  acquired  by  occupancy. 

Thus,  whatever  moveables  are  found  upon  the 
surface  of  the  earth,  or  in  the  sea,  and  are  un« 
claimed  by  any  owner,  are  supposed  to  be  aban- 
doned by  the  last  proprietory  and  therefore  belong, 
as  in  a  state  of  nature,  to  the  first  occupant  or  for- 
tunate finder,  unless  they  fall  within  the  descrip- 
tion of  waifs,  or  estrays,  or  wreck,  or  hidden  trea- 
sure ;  for  these,  we  have  formerly  seen,  are  vested 
by  law  in  the  king. 

Thus  too  the  benefit  of  the  elements,  the  light. 


336  OF  TtoE  RIGHTS  OF  THINGS. 

the  air,  and  the  water^  can  only  be  appropriated  by 
occupancy.  If  I  have  an  ancient  window  overlook- 
ing my  neighbour's  groand,  he  may  not  erect  any 
blind  to  obstruct  the  light :  if  my  neighbour  makes 
a  tan-yard,  so  as  to  annoy  and  render  less  salubrioas 
the  air  of  my  house  or  gardens^  the  law  will  furnish 
me  with  a  remedy.  V  a  stream  be  unoccupied^  I 
may  erect  a  mill  thereon^  and  detain  the  water; 
yH  not  so  as  to  injure  my  neighbour's  prior  mill}  or 
his  meadow :  for  he  hath  by  the  first  occupancy  ac- 
quired a  property  in  the  current. 

There  is  still  another  species  of  property,  which 
being  grounded  on  labour  and  invention,  is  more 
reducible  to  the  head  of  occupancy  than  any  other. 
And  this  is  the  right,  which  an  author  may  be  sup- 
posed to  have  in  his  own  original  literary  compo- 
sitions: so  that  no  other  person  without  his- leave 
may  publish  or  make  profit  of  the  copies.  And 
the  statute  8  Ann.  c.  19.  (amended  by  statute 
15  Geo.  III.  c.  53.)  hath  declared  that  the  author 
and  his  assigns  shall  have  the  sole  liberty  of  print- 
ing and  reprinting  his  works  for  the  term  of  four- 
teen years,  and  no  longer  ;  and  hath  also  protected 
that  property  by  additional  penalties  and  forfei- 
tures \  directing  farther,  that  if,  at  the  end  of  that 
term,  the  author  himself  be  living,  the  right  shall 
then  return  to  him  for  another  term  of  the  same 
duration : — and  a  similar  privilege  is  extended  to 
the  inventors  of  prints  and  engravings,  for  the 
term  of  eight  and  twenty  years,  by  the  statutes,  8 
Geo.  11.  c.  13.  and  7  Geo.  III.  c.  38.  besides  an 
action  for  damages,  with  double  costs,  by  statute 
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17  Geo.  III.  c.  57.  All  which  parliamentary  pro- 
tections appear  to  have  been  suggested  by  the  ex- 
ception in  the  statute  of  monopolies^  21  Jae.  c.  3. 
which  allows  a  royal  patent  of  privilege  to  be 
granted  for  fourteen  years  to  any  inventor  of  a  new 
manufaeture,  for  the  sole  working  or  making  of 
the  same ;  by  virtue  whereof  it  is  held,  that  a  tem- 
porary property  therein  becomes  vested  in  the 
king's  patentee. 


CHAPTER  XXVIL 

OK  TITLE    BV   PRBROGATIVB   AND    FORFEITURE. 

A  SECOND  method  of  acquiring  property  in  per- 
sonal chattels  is  by  the  king^s  prerogative :  where- 
by a  right  may  accrue  either  to  the  crown  itself,  or 
to  such  as  claim  under  the  title  of  the  crown,  as 
hy  the  king's  grant,  or  by  prescription,  which  sup- 
poses an  ancient  grant. 

Such,  in  the  first  place,  are  all  tributes,  taxes, 
^i  customs;  whether  constitutionally  inherent  in 
the  crown,  and  branches  of  the  census  regalis  or 
ancient  royal  revenue,  or  whether  they  be  occasion- 
ally created  by  authority  of  parliament. 

There  is  also  a  kind  of  prerogative  copyright 
subsisting  in  certain  books ;  which  is  held  to  be 
vested  in  the  crown  upon  different  reasons.  Thus, 
1.  The  king,  as  the  executive  magistrate,  has  the 
right  of  promulging  to  the  people  all  acts  of  state 
and  gOFemment.    This  gives  him  the  exclusive 
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privilege  of  printing,  at  his  own  press,  or  that  of 
his  grantees,  all  acto  qf  parUamenty  proclaniatiBiMf 
and  orders  qf  council.  2.  As  supreme  head  of  the 
church,  he  hath  a  right  to  the  publication  of  all 
liturgies  and  books  of  dwine  service.  3.  He  is  also 
said  to  have  a  right,  by  purchase,  to  the  copies  of 
such  law  hookSi  grammars^  and  other  compositioQS, 
as  were  compiled  or  translated  at  the  expence  of 
the  crown.  And  upon  these  two  last  principles) 
combined,  the  exclusive  right  of  printing  the  trans- 
lation of  the  Bible  is  founded. 

There  still  remains  another  species  of  preroga- 
tive property,  founded  upon  a  very  different  prin* 
ciple  from  any  that  have  been  mentioned  before; 
the  property  of  such  animals  ferm  naturcB^  as  are 
known  by  the  denomination  of  g^me,  with  the 
right  of  pursuing,  taking,  and  destroying  them: 
which  is  vested  in  the  king  alone,  and  from  bim 
derived  to  such  of  his  subjects  as  have  received  the 
grants  of  a  chase,  a  park,  a  free  warren,  or  free 
fishery.  And  we  find  that  the  municipal  laws  of 
many  naticms  have  extended  their  protection  to 
such  particular  animals  as  are  usually  the  objects 
of  pursuit ;  and  have  invested  the  prerogative  of 
hunting  and  taking  such  animals  in  the  sovereign 
of  the  state  only^  and  such  as  he  shall  authori2e< 
Many  reasons  have  concurred  for  making  these 
constitutions:  as,  1.  For  the  encouragement  of 
agriculture  and  improvement- of  lands,  by  giving 
every  man  an  exclusive  dominbn  over  his  own 
soil.  2.  For  preservation  of  the  several  species  of 
these  animals  whidx  would  soon  be  extirpated  by 
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a  geneml  liberty.  3.  For  preventioD  of  idleness 
and  dissipation  of  husbandmen,  artificers,  and 
others  of  lower  rank ;  which  would  be  the  unavoid- 
able consequence  of  universal  licence.  4.  For 
prevention  of  popular  insurrections  and  resistance 
to  the  government,  by  disarming  the  bulk  of  the 
people :  which  Idst  is  a  reason  oftener  meant  than 
avowed  by  the  makers  of  forest  or  game  laws. 

The  principal  intention  of  granting  to  any  one 
these  franchises  or  liberties  was  in  order  to  protect 
the  game,  by  giving  the  grantee  a  sole  and  exclu- 
sive power  of  killing  it  himself,  provided  he  pre- 
vented other  persons.  And  no  man,  but  he  who 
has  a  chase  or  free  warren,  by  grant  from  the 
crown,  or  prescription  which  supposes  one,  can 
justify  hunting  or  sporting  upon  another  man's 
soil;  nor  indeed,  in  thorough  strictness  of  common 
law,  either  banting  or  sporting  at  all. 

It  is  true,  that,  by  the  acquiescence  of  the 
crown,  the  frequent  grants  of  free  warren  in  an- 
cient times,  and  the  introduction  of  new  penalties 
of  late  by  certain  statutes  for  preserving  the  game, 
this  exclnsive  prerogative  of  the  king  is  little 
IcDown  or  considered  |  every  man  that  is  exempted 
from  these  modern  penalties,  looking  upon  himself 
as  at  liberty  to  do  what  he  pleases  with  the  game  : 
whereas,  the  truth  of  the  matter  is,  that  the  game 
laws  do  indeed  qualify  nobody,  except  in  the  in- 
stance of  a  game-keeper,  to  kill  game :  but  only  to 
save  the  trouble  and  formal  process  of  an  action  by 
the  person  injured,  who  perhaps  too  might  remit 
the  offence,  these  statutes  inflict  additional  penal- 


340  OF  THB   RIGHIS  OF  THINGS. 

ties^  to  be  recovered  either  in  a  regular  or  sammary 
way,  by  any  of  the  king's  subjects,  from  certain 
persons  of  inferior  rank  who  may  be  found  oflfend- 
ing  in  this  particular.  But  it  does  not  follow  that 
persons,  excused  from  these  additional  penalties, 
are  therefore  authorized  to  kill  game.  The  cir- 
cumstance of  having  X«.100.  per  Ofitmm,  and  the 
rest,  are  not  properly  qualifications,  but  exemp- 
tions. And  these  persons,  so  exempted  from  the 
penalties  of  the  game  stotutes,  are  not  only  liable 
to  actions  of  trespass  by  the  owners  of  the  land; 
but  also,  if  they  kill  game  within  the  limits  of  any 
royal  franchise,  they  are  liable  to  the  actions  of 
such  who  may  have  the  right  of  chase  or  free  war- 
ren therein.  And  it  must  also  be  remembered, 
that  such  persons  as  may  thus  lawfully  hunt,  fish, 
or  fowl,  ratione  jnioUegiif  have  (as  has  been  said) 
only  a  qualified  property  in  these  animals :  it  not 
being  absolute  or  permanent,  but  lasting  only  so 
long  as  the  creatures  remain  within  the  limits  of 
such  respective  franchise  or  liberty,  and  ceasing 
the  instant  they  voluntarily  pass  out  of  it.  It  is 
held  indeed,  that  if  a  man  starts  any  game  within 
his  own  grounds,  and  follows  it  into  another's,  and 
kills  it  there,  the  property  remains  in  himselfi 
And  this  is  grounded  on  reason  and  natural  justice: 
for  the  property  consists  in  the  possession ;  which 
possession  commences  by  the  finding  it  in  his  own 
liberty,  and  is  continued  by  the  immediate  pursuit 
And  so,  if  a  stranger  starts  game  in  one  mans 
chase  or  free  warren,  and  hunts  it  into  another 
liberty,  the  property  continues  in  the  owner  of  the 
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chase  or  free  warren :  this  property  arising  from 
privilege^  and  not  being  changed  by  the  acts  of  a 
mere  stranger.  Or  if  a  man  starts  game  on 
another's  private  grounds,  and  kills  it  there,  the 
property  belongs  to  him  in  whose  ground  it  was 
killed,  because  it  was  also  started  there ;  this  pro- 
perty arising  ratiane  soli.  Whereas  if,  after  being 
started  there,  it  is  killed  in  the  ground  of  a  third 
person^  the  property  belongs  not  to  the  owner  ot 
the  first  ground,  because  the  property  is  local ;  nor 
yet  to  the  owner  of  the  second,  because  it  was  not 
started  in  his  soil ;  but  it  vests  in  the  person  who 
started  and  killed  it,  though  guilty  of  a  trespass 
against  both  the  owners. 

III.  I  proceed  now  to  a  third  method,  whereby 
a  title  to  goods  and  chattels  may  be  acquired  and 
lost,  viz.  by  forfeiture;  as  a  punishment  for  some 
crime  or  misdemeanor  in  the  party  forfeiting,  and 
as  a  compensation  for  the  offence  and  injury  com- 
mitted against  him  to  whom  they  are  forfeited.  Of 
forfeitures,  considered  as  the  means  whereby  real 
property  might  be  lost  and  acquired,  we  treated  in 
a  former  chapter.  It  remains,  therefore,  in  this 
place  only  to  mention  by  what  means,  or  for  what 
offences,  goods  and  chattels  become  liable  to  for- 
feiture. 

In  the  variety  of  penal  laws  with  which  the  sub- 
ject is  at  present  encumbered,  it  were  a  tedious 
and  impracticable  task  to  reckon  up  the  various 
forfeitures,  inflicted  by  special  statutes^  for  parti- 
cular crimes  and  misdemeanors :  I  shall  therefore 
confine  myself  to  those  offences  only,  by  which 
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all  the  goods  and  chattels  of  the  offender  are  for- 
feited. 

Goods  and  chattels,  then,  are  totally  ibrfetted  by 
conviction  of  high  treason  or  frngprmon  of  treason : 
of  petit  treason  ;  of  felony  in  general,  aodpartica- 
larly  of felo  de  se,  and  of  manslaughter  ;  nay  even 
by  conviction  of  excusable  homicide;  by  ouflcitrry 
for  treason  or  felony ;  by  conviction  of  petit  lor- 
ceny;  hy  flight  in  treason  or  felony,  even  though 
the  pany  be  acquitted  of  the  fact;  by  standing 
mute,  when  arraigned  of  felony ;  by  throwing  a 
weapon  on  a  judge,  or  striking  any  one  in  the  pre' 
sence  of  the  king's  courts;  by  prcBmunire;  by  pre- 
tended prophecies,  upon  a  second  conviction;  bj 
owling ;  by  the  residing  abroad  of  artificers  :  and 
by  challef^ng  to  fight  on  account  of  money  won 
at  gaming. 

And  this  forfeiture  commences  from  the  time  of 
convictuyn,  not  the  time  of  committing  the  fact,  as 
in  forfeitures  of  real  property.  Yet  a  fraudulent 
conveyance  of  them,  to  defeat  the  interest  of  the 
crown,  is  made  void  by  statute  IS  Eliz.  c.  5. 


CHAPTER  XXVIII. 

OF   TITLE   BY   CUSTOM. 


A  FOURTH  method  of  acquiring  property  in  things 
personal,  or  chattels,  is  by  custom :  whereby  « 
right  vests  in  some  particular  persons,  either  by 
"the  local  usage  of  some  particular  place,  or  by  the 
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almost  general  and  universal  usage  of  the  kiDgdom. 
It  were  endless,  should  I  attempt  to  enumerate  all 
the  several  kinds  of  special  customs,  which  may 
entitle  a  man  to  a  chattel  interest  in  different  parts 
of  the  kingdom :  I  shall  therefore  content  myself 
with  making  some  observations  on  three  sorts  of 
castomary  interests,  which  obtain  pretty  generally 
throughout  most  parts  of  the  nation,  and  are  there- 
fore of  more  universal  concern,  fAz,  heriots,  tnoriuu^ 
rieSf  and  hm-looms. 

1.  Heriots,  which  were  slightly  touched  upon 
in  a  former  chapter,  are  usually  divided  into  two 
sorts,  heriot-«emce,  and  heriot-cu^tom.  The  for* 
mer  are  such  as  are  due  upon  a  special  reservation 
in  a  grant  or  lease  of  lands,  and  therefore  amount 
to  little  more  than  a  mere  rent :  the  latter  arises 
upon  no  special  reservation  whatsoever,  but  depend 
merely  upon  immemorial  usage  and  custom ;  and 
are  defined  to  be  a  customary  tribute  of  goods  and 
chattels,  payable  to  the  lord  of  the  fee  on  the  de- 
cease of  the  owner  of  the  land. 

These  are  now  for  the  most  part  confined  to 
copyhold  tenures,  and  are  due  by  custom  only, 
which  is  the  life  of  all  estates  by  copy  5  and  perhaps 
are  the  only  instance  where  custom  has  favoured 
the  lord.  For  this  payment  was  originally  a  volun- 
tary donation,  or  gratuitous  legacy  of  the  tenant  j 
perhaps  in  acknowledgment  of  his  having  been 
raised  a  degree  above  villenage,  when  all  his  goods 
and  chattels  were  quite  at  the  mercy  of  the  lord : 
dnd  custom,  which  has  on  the  one  hand  confirmed 
the  tenant's  interest  in  exclusion  of  the  lord's  will, 
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has  on  the  other  hand  established  this  discretional 
piece  of  gratitude  into  a  permanent  duty. 

This  heriot  is  sometimes  the  best  live  beast,  or 
averiumf  which  the  tenant  dies  possessed  of,  (which 
is  particularly  denominated  the  villein's  relief  in 
tlie  twenty-ninth  law  of  king  William  the  con- 
queror) sometimes  the  best  inanimate  good,  under 
which  a  jewel  or  piece  of  plate  may  be  included : 
but  It  is  always  a  personal  chattel,  which,  imme- 
diately on  the  death  of  the  tenant  who  was  the 
owner  of  it,  being  ascertained  by  the  option  of  the 
lord,  becomes  vested  in  him  as  liis  property ;  and 
is  no  charge  upon  the  lands,  but  merely  on  the 
goods  and  chattels.  In  some  places  there  is  a  cns- 
torpary  composition  in  money>  as  ten  or  twenty 
shillings  in  lieu  of  a  heriot,  by  which  the  lord  and 
tenant  are  both  bound,  if  it  be  an  indisputably  an- 
cient custom. 

2.  Mortuaries  are  a  sort  of  ecclesiastical  heriots, 
being  a  customary  gift  claimed  by  and  due  to  the 
minister  in  very  many  parishes  on  the  death  of  bis 
parishioners.  This  custom  varies  ia  different  places, 
not  only  as  the  mortuary  to  be  paid,  but  the  person 
to  whom  it  is  payable :  which  variety  of  customs, 
with  regard  to  mortuaries,  giving  frequently  a 
handle  to  exactions  on  the  one  side,  and  frauds  or 
expensive  litigations  on  the  other;  it  was  thought 
proper  by  statute  21  Hen.  VIII.  c.  6.  to  reduce 
them  to  some  kind  of  certainty.  For  this  purpose 
it  is  enacted,  that  all  mortuaries,  or  corse-presents 
to  Pearsons  of  any  parish,  shall  be  taken  in  the  fol- 
lowing manner ;  (unless  where  by  custom  less  or 
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none  at  all  is  dae :}  viz,  for  every  person  who  does 
Dot  leave  goods  to  the  value  of  ten  marks,  nothing : 
for  every  person  who  leaves  goods  to  the  value  of 
ten  marks  and  under  thirty  pounds,  Ss.  4d.  if  above 
thirty  pounds,  and  under  forty  pounds,  69.  8d.  if 
above  forty  pounds,  of  what  value  soever  they  may 
be,  lOs.  and  no  more. 

3.  Heir-looms  are  such  goods  and  personal  chat- 
tels, as,  contrary  to  the  nature  of  chattels,  shall  go 
by  special  custom  to  the  heir  along  with  the  inherit- 
ance, and  not  to  the  executor  of  the  last  proprietor. 
They  are  generally  such  things  as  cannot  be  taken 
away  without  damaging  or  dismembering  the  free- 
hold :  otherwise  the  general  rule  is,  that  no  chattel 
interest  whatsoever  shall  go  the  heir,  notwithstand- 
ing it  be  expressly  limited  to  a  nian  and  his  heirs, 
but  shall  vest  in  the  executor.  But  deer  in  a  real 
authorized  park,  fishes  in  a  pond,  doves  in  a  dove* 
house,  ^c.  though  in  themselves  personal  chattels, 
yet  they  are  so  annexed  to  and  so  necessary  to  the 
well-being  of  the  inheritance,  that  they  shall  ac- 
company the  land  wherever  it  vests,  by  either  de- 
scent or  purchase.  For  this  reason  also  I  appre- 
hend it  is,  that  the  ancient  jewels  of  the  crown  are 
held  to  be  heir-looms ;  for  they  are  necessary  to 
maintain  the  state,  and  support  the  dignity  of  the 
sovereign  for  the  time  being.  Charters  likewise, 
and  deeds,  court-rolls,  and  other  evidences  of  the 
land,  together  with  the  chests  in  which  they  are 
contained,  shall  pass  together  with  the  land  to  the 
heir,  in  the  nature  of  heir-looms,  and  shall  not  go 
to  the  executor.    By  special  custom  also,  in  some 

q2 
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places,  carriages,  utensils,  and  other  household 
implements,  may  be  heir-looms ;  but  such  custom 
must  be  strictly  proved.  On  the  other  baud,  by 
almost  general  custom,  whatever  is  strongly  affi&ed 
to  the  freehold  or  inheritance,  and  cannot  be  se- 
vered from  thence  without  violence  or  damage, 
"  quod  ah  {Bdibus  non  facile  reoeliiturf"  is  become 
a  member  of  the  inheritance,  and  shall  thereupon 
pass  to  the  heir ;  as  chimney-pieces,  pumps,  old 
fixed  or  dormant  tables,  benches,  and  the  like. 

Other  personal  chattels  there  are,  which  also  de- 
scend to  the  heir  in  the  nature  of  heir-looms,  as  a 
monument  or  tombstone  in  a  church,  or  the  coat- 
armour  of  his  ancestor  there  hung  up,  with  the 
penons,  and  other  ensigns  of  honour,  suited  to  his 
degree.  In  this  case,  albeit  the  freehold  of  the 
church  is  in  the  parson,  and  these  are  annexed  to 
that  freehold,  yet  cannot  the  parson  or  any  other 
take  them  away  or  deface  them,  but  is  liable  to  an 
action  from  the  heir.  Pews  in  the  church  are 
somewhat  of  the  same  nature,  which  may  descend 
by  custom  immemorial  (without  any  ecclesiastical 
concurrence)  froip  the  ancestor  to  the  heir.  But 
though  the  heir  has  a  property  in  the  monuments 
and  escutcheons  of  his  ancestors,  yet  he  has  none 
in  their  bodies  or  ashes ;  nor  can  he  bring  any  civil 
action  against  such  as  indecently  at  least,  if  not 
impiously,  violate  atid  disturb  their  remains,  when 
dead  and  buried.  The  parson  indeed,  who  has  the 
fieehold  of  the  soil,  may  bring  an  action  of  trespass 
against  such  as  dig  and  disturb  it :  and,  if  any  one 
in  takmg  up  a  dead  body  steals  the  shroud  or  other 
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apparel^  it  will  be  felony }  for  the  property  thereof 
remains  in  the  executor^  or  whoever. was  at  the 
charge  of  the  funeral. 

Bat  to  return  to  heir-loom :  these,  though  they 
be  mere  chattels,  yet  cannot  be  devised  away  from 
the  heir  by  will ;  but  such  a  devise  is  void,  even 
by  a  tenant  in  fee-simple.  For,  they  being,  at  his 
death,  instantly  vested  in  the  heir,  the  devise 
(which  is  subsequent,  and  not  to  take  effect  till 
after  his  death)  shall  be  postponed  to  the  custom, 
whereby  they  have  already  descended. 


CHAPTER  XXIX. 

or  TITLE    BY  SUCCESSION,    MARRIAGE,   AND 

JUDGMENT. 

The  fifth  method  of  gaining  a  property  in  chattels, 
either  personal  or  real,  is  by  succession  :  which  is, 
in  strictness  of  law,  only  applicable  to  corporations 
^Sgregate  of  many,  as  dean  and  chapter,  mayor 
and  commonalty,  master  and  fellows,  and  the  like; 
in  which  one  set  of  men  may,  by  succeeding 
another  set,  acquire  a  property  in  all  the  goods, 
moveables,  and  other  chattels  of  the  corporation. 
The  true  reason  whereof  is,  because  in  judgment  of 
lav  a  corporation  never  dies;  and  therefore  the 
predecessors,  who  lived  a  century  ago,  and  their 
SQccessors  now  in  being,  are  one  and  the  same 
body  corporate.  Which  identity  is  a  property  so 
inhevent  in  the  nature  of  a  body  politic,  that,  even 
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when  it  is  meant  to  give  any  thing  to  be  taken  in 
succession  by  such  a  body,  that  succession  need 
not  be  expressed :  but  the  law  will  of  itself  imply 
it.  So  that  a  gift  to  such  a  corporation,  either 
of  lands  or  of  chattels,  without  naming  their  suc- 
cessors, vests  an  absolute  property  in  them  so  long 
as  the  corporation  subsists.  And  thus  a  lease  (ot 
years,  an  obligation,  a  jewel,  a  flock  of  sheep,  or 
other  chattel  interest,  will  vest  in  the  successors, 
by  succession,  as  well  as  in  the  identical  members, 
to  whom  it  was  originally  given. 

But,  with  regard  to  sole  corporations,  a  consi- 
derable distinction  must  be  made.  For  if  snch 
sole  corporation  be  the  representative  of  a  number 
of  persons ;  as  the  master  of  an  hospital,  who  is 
a  corporation  for  the  benefit  of  the  poor  brethren ; 
or  the  dean  of  some  ancient  cathedral,  who  stands 
in  the  place  of,  and  represents  in  his  corporate  ca- 
pacity, the  chapter }  such  sole  corporations  as 
these  have  in  this  respect  the  same  powers  as  cor- 
porations aggregate  have,  to  take  personal  property 
or  chattels  in  succession.  And  therefore  a  bond 
to  such  a  master  or  dean,  and  his  successors,  is 
good  in  law ;  and  the  successor  shall  have  the  ad- 
vantage of  it,  for  the  benefit  of  the  aggregate  so- 
ciety, of  which  he  is  in  law  the  representative. 
Whereas,  in  the  case  of  sole  corporations,  which 
represent  no  others  but  themselves,  as  bishops, 
parsons,  and  the  like,  no  chattel  interest  can  re- 
gularly go  in  succession  :  and  therefore,  if  a  lease 
for  years-he  made  to  thel)ishop  of  Oxford,  and  his 
successors^  in  such  case  his  executors  or  adminis- 
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tfators,  and  not  his  successors,  shall  have  it*  For 
the  word  successors^  when  applied  to  a  person  in 
his  political  capacity^  is  equivalent  to  the  word 
bebrs  in  his  natural ;  and  such  a  lease  for  years,  if 
made  to  John  and  his  heirs,  would  not  vest  in  his 
heirs,  but  his  executors. 

Yet  to  this  rule  there  are  two  exceptions.  One 
in  the  case  of  the  king,  in  whom  a  chattel  may 
vest  by  a  grant  of  it  formerly  made  to  a  preceding 
king  and  his  successors.  The  other  exception  is, 
where,  by  a  particular  custom,  some  particulaT 
corporations  sole  have  acquired  a  power  of  taking 
particular  chattel  interests  in  succession.  Thus 
the  chamberlain  of  London,  who  is  a  corporation 
sole,  may,  by  the  custom  of  London,  take  bands 
and  recognizances  to  himself  and  his  successors,  for 
the  benefit  of  the  orphan's  fund. 

VI.  A  sixth  method  of  acquiring  property  in 
goods  and  chattels  is  by  marriage;  whereby  those 
chattels  which  belonged  formerly  to  the  wife,  are 
by  act  of  law  vested  in  the  hasband,  with  the 
same  degree  of  property  and  with  the  same  powers, 
as  the  wife,  when  sole,  had  over  them. 

In  a  real  estate,  he  only  gains  a  title  to  the  rents 
and  profits  during  coverture:  for  that,  depending 
upon  feudal  principles,  remains  entire  to  the  wife 
after  the  death  of  her  husband,  or  to  her  heirs,  if 
she  dies  before  him ;  unless  by  the  birth  of  a  child, 
he  becomes  tenant  for  life  by  the  courtesy.  But, 
in  chattel  interests,  the  sole  and  absolute  proper^ 
vests  in  the  husband,  to  be  disposed  of  at  his  plea- 
sure, if  he  chooses  to  take  possession  of  them :  for 
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unless  he  redaces  them  to  possession,  by  exercising 
some  act  of  ownership  upon  them,  no  property 
vests  in  him,  but  they  shall  remain  to  the  wife,  or 
to  her  representatives,  after  the  coverture  is  deter- 
mined. 

There  is  therefore  a  very  considerable  difference 
in  the  acquisition  of  this  species  of  property  by  the 
husband,  according  to  the  subject  matter,  viz. 
whether  it  be  a  chattel  realy  or  a  chattel  personal : 
and,  of  chattels  personal,  whether  it  be  in  possis- 
sioriy  or  in  action  only.  A  chattel  real  vests  in  the 
husband,  not  absolutely^  but  mb  modo.  As  in 
case  of  a  lease  for  years,  the  husband  shall  receive 
all  the  rents  and  profits  of  it,  and  may,  if  he  pleases, 
sell,  surrender,  or  dispose  of  it  during  the  cover- 
ture ;  if  he  be  outlawed  or  attainted,  it  shall  be 
forfeited  to  the  king;  it  is  liable  to  execution  for 
his  debts ;  and,  if  he  survives  his  wife,  it  is  to  all 
intents  and  purposes  his  own.  Yet,  if  he  has 
made  no  disposition  thereof  in  his  lifetime,  and 
dies  before  his  wife,  he  cannot  dispose  of  it  by 
will ;  for  the  husband  having  made  no  alteration  in 
the  property  during  his  life,  it  never  was  transferred 
from  the  wife;  but  after  his  death  she  shall  remain 
in  her  ancient  possession,  and  it  shall  not  go  to  his 
executors.  So  it  is  also  of  chattels  personal  (or 
choses)  in  action^  as  debts  upon  bond,  contracts, 
and  the  like ;  these  the  husband  may  have  if  he 
pleases ;  that  is,  if  he  reduces  them  into  possession 
by  receiving  or  recovering  them  at  law.  And,  upon 
such  receipt  or  recovery,  they  are  absolutely  and 
entirely  his  own ;  and  shall  go  to  his  executors  or 
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adffliDistrators^  or  as  he  shall  bequeath  them  by 
will^  and  shall  not  revest  in  the  wife.  Bat  if  he 
dies  before  he  has  recovered  or  reduced  them  into 
possession!  so  that  at  his  death  they  still  continue 
choses  in  action,  they  shall  survive  to  the  wife :  for 
the  husband  never  exerted  the  power  he  had  of  ob- 
taiDiDg  an  exclusive  property  in  them.  And  SO5  if 
an  estray  comes  into  the  wife's  franchise,  and  the 
husband  seizes  it^  it  is  absolutely  his  property: 
but^  if  he  dies  without  seizing  it^  his  executors  are 
not  now  at  liberty  to  seize  it,  but  the  wife  or  her 
heirs,  for  the  husband  never  exerted  the  right  he 
had,  which  right  determined  with  the  coverture. 
Thus  in  both  these  species  of  property,  the  law  is 
the  same,  in  case  the  wife  survives  the  husband ; 
but,  in  case  the  husband  survives  the  wife,  the  law 
is  very  difFerent  with  respect  to  chattels  real,  and 
choses  in  action;  for  he  shall  have  the  chattel  real 
by  survivorship,  but  not  the  chose  in  action,  ex- 
cept in  the  case  of  arrears  of  rent,  due  to  the  wife 
before  her  coverture,  which  in  case  of  her  death 
are  given  to  the  husband  by  statute  32  Hen.  Vlll. 
c.  37.  But  he  still  will  be  entitled  to  be  her  ad- 
ministrator; and  may,  in  that  capacity,  recover 
such  things  in  action  as  became  due  to  her  before 
or  during  the  coverture. 

Thus,  and  upon  these  reasons,  stands  the  law 
between  husband  and  wife,  with  regard  to  chatiels 
real,  and  choses  in  action  ;  but,  as  to  chattels  per- 
sonal (or  choses)  in  possession,  which  the  wife  hath 
in  her  own  right,  as  ready  money,  jewels,  house- 
hold goods^  and  the  like,  the  husband  hath  therein 
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an  immediate  and  absolute  property,  devolved  to 
him  by  the  marriage,  not  only  potentially  bat  in 
fact,  which  never  can  again  revest  in  the  wife  or 
her  representatives. 

And,  as^  the  husband  may  thus  generally  acquire 
a  property  in  all  the  personal  substance  of  the  wife, 
so  in  one  particular  instance  the  wife  may  acquire 
a  property  in  some  of  her  husband's  goods  which 
shall  remain  to  her  after  his  death,  and  not  go  to 
his  executors.  These  are  called  parajJiemaUa, 
Our  law  uses  it  to  signify  the  apparel  and  orna- 
ments of  the  wife,  suitable  to  her  rank  and  degree; 
and  therefore,  even  the  jewels  of  a  peeress  usually 
worn  by  her  have  been  held  to  be  paraphernalia. 
These  she  becomes  entitled  to  at  the  death  of  her 
husband,  over  and  above  her  jointure  or  dower,  and 
preferably  to  all  other  representatives.  Neither 
can  the  husband  devise  bv  his  will  such  ornaments 
and  jewels  of  his  wife,  though  during  his  life  per- 
haps he  hath  power  (if  unkindly  inclined  to  exert 
it)  to  sell  them  or  give  them  away.  But  if  she 
continues  in  the  use  of  them  till  his  death,  she 
shall  afterwards  retain  them  against  his  executors 
and  administrators,  and  all  other  persons  except 
creditors,  where  there  is  a  deficiency  of  assets. 
And  her  necessary  apparel  is  protected  even  against 
the  claim  of  creditors. 

VII.  A  judgment,  in  consequence  of  some  suit 
or  action  in  a  court  of  justice,  is  frequently  the 
means  of  vesting  the  right  and  property  of  chattel 
interests  in  the  prevailing  party.  And  here  we 
must  be  careful  to  distinguish  between  property, 
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the  r^ht  of  which  is  before  vested  in  the  party, 
aod  of  which  ooiy  possesrion  is  recovered  by  suit  or 
action,  and  property,  to  which  a  man  before  had 
QO  determinate  title  or  certain  claim,  but  he  gains 
as  well  the  right  as  the  possession  by  the  process 
and  judgment  of  the  law.  Of  the  former  sort  are 
all  debts  and  choses  in  action,  as  if  a  man  gives 
bond  for  Z«.20.  or  agrees  to  buy  a  horse  at  a  stated 
sum,  or  takes  up  goods  of  a  tradesman  upon  an 
implied  contract  to  pay  as  much  as  they  are  reason* 
ably  worth ;  in  all^ these  cases  the  right  accrues  to 
the  creditor,  and  is  completely  vested  in  him,  at 
the  time  of  the  bond  being  sealed,  or  the  contract 
or  agreement  made ;  and  the  law  only  gives  him  a 
remedy  to  recover  the  possession  of  that  right, 
which  already  in  justice  belongs  to  him.  But 
there  is  also  a. species  of  property  to  which  a  man 
has  not  any  claim  or  title  whatsoever,  till  after  suit 
commenced  and  judgment  obtained  in  a  court  of 
law.    Of  this  nature  are, 

1.  Such  penalties  as  are  given  by  particular  sta* 
tutes,  to  be  recovered  on  an  action  popular  ;  or,  in 
other  words,  to  be  recovered  by  him  or  them  that 
will  sue  for  the  same. 

2.  Another  specie^  of  property,  that  is  acquired 
and  lost  by  suit  and  judgment  at  law,  is  that  of 
damages  given  to  a  man  by  a  jury,  as  a  compen- 
sation and  satisfaction  for  some  injury  sustained : 
as  for  a  battery,  for  imprisonment,  for  slander,  or 
for  trespass. 

3.  Hither  also  may  be  referred,  upon  the  same 
principle,  all  titl^  to  costs  and  expences  of  suit; 
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which  are  often  arbitrary,  and  rest  entirely  on  the 
determination  of  the  court,  upon  weighing  all  cir- 
cumstances, both  as  to  the  guanhim,  and  also  (in 
the  courts  of  equity  especially,  and  upon  motions 
in  the  courts  of  law)  whether  there  shall  be  any 
costs  at  all.  These  costs  therefore,  when  given 
by  the  court  to  either  party,  may  be  looked  upon  as 
an  acquisition  made  by  the  judgment  by  law. 


CHAPTER  XXX. 

OF  TITLE    BT   GIFT,    GRANT,  AND  CONTRACT. 

* 

We  are  now  to  proceed  to  the  discussion  of  two 
of  the  remaining  methods  of  acquiring  a  title,  to 
property  in  things  personal  which  are  much  con- 
nected together,  and  answer  in  some  measure  to 
the  conveyances  of  real  estates,  being  those  by^ 
or  grant,  and  by  contract,  whereof  the  former  vests 
a  property  in  possession,  the  latter  a  property  in 
action. 

VIII.  Gifts  then,  or  grants,  which  are  the  eighth 
method  of  transferring  personal  property,  are  thus 
to  be  distinguished  from  each  other,  that  gifts  are 
always  gratuitous,  grants  are  upon  some  considera- 
tion or  equivalent :  and  they  may  be  divided  with 
regard  to  their  subject  matter,  into  gifts  or  grants 
of  chattels  real,  and  gifts  or  grants  of  chattels  per* 
sonaL  Under  the  head  of  gifts  or  grants  of  chat- 
tels real,  may  be  included  all  leases  for  years  of 
land,  assignments,  and  surrenders  of  those  leases, 
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and  all  the  other  methods  of  conveying  an  estate 
less  than  freehold. 

Grants  or  gifts  of  chattels  personal,  are  the  act 
of  transferring  the  right  and  the  possession  of 
them;  wherehy  one  man  renounces,  and  another 
man  immediately  acquires,  all  title  and  interest 
therein,  which  may  he  done  either  in  writing,  or 
by  word  of  mouth  attested  by  sufficient  evidence, 
of  which  the  delivery  of  possession  is  the  strongest 
aod  most  essential.  But  this  conveyance,  when 
merely  voluntary,  is  somewhat  suspicious,  and  is 
asually  construed  to  be  fraudulent,  if  creditors,  or 
others,  become  sufferers  thereby. 

A  true  and  proper  gift  or  grant  is  always  accom- 
panied with  delivery  of  possession,  and  takes  effect 
immediately.  And,  if  the  gift  does  not  take  effect, 
by  delivery  of  immediate  possession,  it  is  then  not 
properly  a  gift,  but  a  contract  |  and  this  a  man  can- 
not be  compelled  to  perform,  but  upon  good  and 
sufficient  consideration. 

IX.  A  contract,  which  usually  conveys  an  in- 
terest merely  in  action,  is  thus  defined ;  '^  an  agree- 
ment upon  sufficient  consideration,  to  do  or  not  to 
do  a  particular  thing.'' 

This  contract  or  agreement  may  be  either  express 
or  implied.  Express  contracts  are  where  the  terms 
of  the  agreement  are  openly  uttered  and  avowed  at 
the  time  of  the  making,  as  to  deliver  an  ox,  or  ten 
load  of  timber,  or  to  pay  a  stated  price  for  certain 
goods.  Implied  are  such  as  reason  and  justice  dic- 
tate, and  which  therefore  the  law  presumes  that 
every  man  undertakes  to  perform.    As,  if  I  employ 
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a  person  to  do  any  basiness  for  me,  or  perform 
any  work,  the  law  implies,  that  I  undertook  or 
contracted,  to  pay  him  as  much  as  his  labour 
deserves. 

A  contract  may  also  be  either  executed,  as  if  A 
agrees  to  change  horses  with  B,  and  they  do  it  im- 
mediately ;  in  which  case  the  possession  and  the 
right  are  transferred  together,  or  it  may  be  easecu- 
tonfy  as,  if  they  agree  to  change  next  week,  here 
the  right  only  vests,  and  their  reciprocal  property 
in  each  other's  horse  is  not  in  possession  but  io 
action;  for  a  contract  executed  (which  difiers 
nothing  from  a  grant)  conveys  a  chose  in  passes^ 
man;  a  contract  executory  conveys  only  a  chose 
inaction. 

Having  thus  shewn  the  general  nature  of  a  con- 
tract; we  are,  secondly,  to  proceed  to  thecoiim' 
deration  upon  which  it  is  founded,  or  the  reason 
which  moves  the  contracting  party  to  enter  into  the 
contract.  And  it  must  be  a  thing  lawful  in  itself, 
or  else  the  contract  is  void.  A  good  consideration, 
we  have  before  seen,  is  that  of  blood  or  natural 
affection  between  near  relations :  this  consideration 
may  sometimes  however  be  set  aside,  and  the  con-* 
tract  become  void,  when  it  tends  in  its  conse- 
quences to  defraud  creditors  or  other  third  persons 
of  their  just  rights.  But  a  contract  for  any  tMiIu- 
able  consideration,  as  for  marriage,  for  money,  for 
work  done,  or  for  other  reciprocal  contracts,  can 
never  be  impeached  at  law ;  and  if  it  be  of  a  suffi- 
cient adequate  value.  Is  never  set  aside  in  equity, 
for  the  person  cojitracted  with  has  then  given  an 
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equivalent    ia  recompenee,    and  is  therefore    as 
machan  owner,  or  a  creditor,  as  any  other  person. 

A  consideration  of  some  sort  or  other  is  so  abso- 
lutely necessary  to  the  forming  of  a  contract,  that 
^  nudum  pactumy  or  agreement  to  do  or  pay  any 
thing  on  one  side,  without  any  compensation  on 
the  other,  is  totally  void  in  law ;  and  a  man  can- 
not be  compelled  to  perform  it.  But  any  degree 
of  reciprocity  will  prevent  the  pact  from  being 
Qude ;  nay,  even  if  the  thing  be  founded  on  a  prior 
moral  obligation,  (as  a  promise  to  pay  a  just  debt, 
though  barred  by  the  statute  of  limitations)  it  is  no 
longer  nudum  pactum.  And  as  this  rule  was  prin- 
cipally established  to  avoid  the  inconvenience  that 
would  arise  from  setting  up  mere  verbal  promises, 
for  which  no  good  reason  could  be  assigned,  it 
therefore  does  not  hold  in  some  cases,  where  such 
promise  is  authentically  proved  by  written  docu- 
ments. For,  if  a  man  enter  into  a  voluntary  bond, 
or  gives  a  promissory  note,  he  shall  not  be  allowed 
to  aver  the  want  of  a  consideration  in  order  to 
evade  the  payment ;  for  every  bond,  from  the  solem- 
nity of  the  instrument,  and  every  note,  from  the 
subscription  of  the  drawer,  carries  with  it  an  in- 
ternal evidence  of  a  good  consideration.  (Courts 
of  justice  will  therefore  support  them  both,  as 
against  the  contractor  himself:  but  not  to.  the 
prejudice  of  creditors,  or  strangers  to  the  con- 
tract. 

We  are  next  to  consider,  thirdly^  the  thing 
agreed  to  be  done  or  omitted.  The  most  usual 
contracts,  whereby  the  right  of  chattels  personal 
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may  be  acquired  in  tlie  laws  of  England,  are, 
1*  That  of  sale  or  exchange.  2.  That  of  baUmenU 
S.  That  of  hiring  and  borrowing.  4.  That  of 
debt. 

1.  Sale  or  exchange  is  a  transmutation  of  pro- 
perty from  one  man  to  another,  in  consideratioQ 
of  some  price  or  recompense  in  value ;  for  there  is 
no  sale  without  a  recompense ;  there  must  be  a 
quid  pro  quo.  If  it  be  a  commutation  of  goods, 
it  is  more  properly  an  exchange;  but,  if  it  be  a 
transferring  of  goods  for  money,  it  is  called  a  sale. 
But  with  regard  to  the  law  of  sales  and  exchanges 
there  is  no  difference.  I  shall  therefore  treat  of 
them  both  under  the  denomination  of  sales  only, 
and  shall  consider  their  force  and  effect,  in  the  first 
place  where  the  vendor  hath  in  himself,  and  se- 
condly, where  he  hath  not  the  property  of  the  thing 
sold. 

Where  the  vendor  hath  in  himself  the  property 
of  the  goods  sold,  he  hath  the  liberty  of  disposing 
of  them  to  whom  ever  he  pleases,  at  any  time,  and 
in  any  manner ;  unless  judgment  has  been  obtained 
against  him  for  a  debt  or  damages,  and  the  writ  of 
execution  is  actually  delivered  to  the  sheriff.  For 
then,  by  the  statute  of  frauds,  the  sale  shall  be 
looked  upon  as  fraudulent,  and  the  property  of  the 
goods  shall  be  bound  to  answer  the  debt,  from  the 
time  of  delivering  the  writ. 

If  a  man  agree  with  another  for  goods  at  a  cer* 
tain  price,  he  may  not  carry  them  away  before  he 
hath  paid  for  them  ;  for  it  is  no  sate  without  pay- 
ment,   unless  the  contrary  be  expressly  agreed. 
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And  therefore^  if  the  vendor  says,  the  price  of  a 
beast  is  four  pounds,  and  the  vendee  s^ys  he  will 
give  four  pounds,  the  bargain  is  struck ;  and  they 
neither  of  them  are  at  liberty  to  be  off,  provided 
immediate  possession  be  tendered  by  the  other  side. 
Bat  if  neither  the  money  be  paid,  nor  the  goods 
delivered,  nor  tender  made,  nor  any  subsequent 
agreement  be  entered  into,  it  is  no  contract,  and  the 
owner  may  dispose  of  the  goods  as  he  pleases. 
Bttt  if  any  part  of  the  price  is  paid  down,  if  it  be 
but  a  penny,  or  any  portion  of  the  goods  delivered 
by  way  of  earnest;  the  property  of  the  goods  is 
absolutely  bound  by  it;  and  the  vendee  mayre* 
cover  the  goods  by  action,  as.  well  as  the  vendor 
may  the  price  of  them.  And  such  regard  does  the 
law  pay  to  earnest  as  an  evidence  of  a  contract, 
that,  by  the  same  statute  29  Car.  II.  c.  3.  no  con* 
tract  for  the  sale  of  goods,  to  the  value  of  L.  10.  or 
more,  shall  be  valid,  unless  the  buyer  actually  re* 
ceives  part  of  the  goods  sold,  by  way  of  earnest  on 
his  part ;  or  unless  he  gives  part  of  the  price  to 
the  vendor  by  way  of  earnest  to  bind  the  bargain^ 
or  in  pari  of  payment ;  or  unless  some  note  in 
writing  be  made  and  signed  by  the  party,  or  his 
agent,  who  is  to  be  charged  with  the  contract. 
And,  with  regard  to  goods  under  the  value  of  L.  10. 
no  contract  or  agreement  for  the  sale  of  them  shall 
be  valid,  unless  the  goods  are  to  be  delivered  with- 
in one  year,  or  unless  the  contract  be  made  in 
writing,  and  signed  by  the  party,  or  his  agent,  who 
is  to  be  charged  therewith. 
But  property  may  also  in  some  cases  be  trans- 
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ferred  by  sale,  though  the  vendor  hath  none  at  all 
in  the  goods :  for  it  is  expedient  that  the  buyer,  by 
taking  proper  precautions,  may  at  all  events  be 
secure  of  his  purchase;  otherwise  all  commerce 
between  man  and  man  must  soon  be  at  an  end. 
And  therefore  the  general  rule  of  law  is,  that  all 
sales  and  contracts  of  any  thing  vendible,  in  fairs 
or  markets  cvertf  (that  is,  open)  shall  not  only  be 
good  between  the  parties,  but  also  be  binding  on 
all  those  that  have  any  right  or  property  therein. 
Market  overt  in  the  country  is  only  held  on  the 
special  days,  provided  for  particular  towns  by  char- 
ter or  prescription;  but  in  London,  every  day, 
except  Sunday,  is  market-day.  The  market  place, 
or  spot  of  ground  set  apart  by  custom  for  the  sale 
of  particular  goods,  is  also  in  the  country  the  only 
market  overt ;  but  in  London  every  shop  in  which 
goods  are  exposed  publicly  to  sale,  is  market  overt, 
for  such  things  only  as  the  owner  professes  to  trade 
in.  But  if  my  goods  are  stolen  from  me,  and  sold, 
out  of  market  overt,  my  property  is  not  altered, 
and  I  may  take  them  wherever  I  find  them.  And 
it  is  expressly  provided  by  statute  1  Jac.  L  c.  24. 
that  the  sale  of  any  goods  wrongfully  taken,  to 
any  pawnbroker  in  London,  or  within  two  miles 
thereof,  shall  not  alter  the  property :  for  this^  being 
usually  a  clandestine  trade,  is  therefore  made  an 
exception  to  the  general  rule :  or  if  the  goods  be 
stolen  from  a  common  person,  and  then  taken  by 
the  king's  officer  from  the  felun,  and  sold  in  open 
market;  still,  if  the  owner  has  used  due  diligence 
in  prosecuting  the  thief  to  conviction^  he  loses  not 
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his  property  in  the  goods.     So  likewise,  if  the 
buyer  knoweth  the  property  not  to  be  in  the  seller ; 
or  there  be  any  other  fraud  in  the  transaction ;  if 
he  knoweth  the  seller  to  be  an  infant,  or  feme 
covert  not  usually  trading  for  herself;  if  the  sale 
be  not  originally  and  wholly  made  in  the  fair  or 
market,  or  not  at  the  usual  hours;  the  owner's 
property  is  not  bound  thereby.     If  a  man  buys  his 
own  goods  in  a  fair  or  market,  the  contract  of  sale 
shall  not  bind  him,  so  that  he  shall  render  the 
price ;  unless  the  property  had  been  previously  al- 
tered by  a  former  sale.     And;  notwithstanding  any 
number  of  intervening  sales,  if  the  original  vendor, 
who  sold  without  having  the  property,  comes  again 
into  possession   of  the  goods,  the  original  owner 
may  take  them,  when  found  in  his  hands  who  was 
guilty  of  the  first  breach  of  justice. 

But  there  is  one  species  of  personal  chattels,  in 
vhich  the  property  is  not  easily  altered  by  sale^ 
without  the  express  consent  of  the  owner,  and 
those  are  horses.  For  a  purchaser  gains  no  pro- 
perty in  a  horse  that* has  been  stolen,  unless  it  be 
bought  in  a  fair  or  market  overt,  according  to  the 
directions  of  the  statutes  2  P.  &  M.  c.  7-  and 
31  Eliz.  c.  1 2. 

2.  Bailment  is  a  delivery  of  goods  in  trust,  upon 
a  contract  expressed  or  implied,  that  the  trust  shall 
he  faithfully  executed  on  the  part  of  the  bailee. 
As  if  cloth  be  delivered  to  a  taylor  to  make  a  suit 
of  clothes,  he  has  it  upon  an  implied  contract  to 
render  it  again  when  made,  and  that  id  a  work« 
manly  manner.     If  money  or  goods  be  delivered  to 


3B2  OF  THB  RIGHTS  OF  THINGS. 

a*common  carrier^  to  convey  from  Oxford  to  Lon- 
don, he  is  under  a  contract  in  law  to  pay,  or  carry, 
them  to  the  person  appointed.  If  a  friend  delivers 
any  thing  to  his  friend  to  keep  for  him,  tbe  re- 
ceiver is  hound  to  restore  it  <hi  demand :  hut  such 
a  general  hailment  will  not  charge  the  bailee  with 
any  loss,  unless  it  happens  by  gross  neglect,  which 
b  an  evidence  of  fraud :  but,  if  he  undertakes 
specially  to  keep  the  goods  safely  and  securely,  he 
is  bound  to  take  the  same  care  of  them,  as  a  pru- 
dent man  would  take  of  his  own. 

In  all  these  instances  there  is  a  special  qualified 
property  transferred  from  the  bailor  to  the  bailee, 
together  with  the  possession.  And,  on  account  of 
this  qualified  property  of  the  bailee,  he  may  (as 
well  as  the  bailor)  maintain  an  action  against  such 
as  injure  or  take  away  these  chattels. 

3,  Hiring  and  borrowing  are  also  contracts  by 
which  a  qualified  property  may  be  transferred  to 
the  hirer  or  borrower  :  in  which  there  is  only  this 
difference,  that  hiring  is  always  for  a  price,  a 
stipend,  or  additional  recompense  *,  borrowing  is 
merely  gratuitous.  But  the  law  in  both  cases  is 
the  same.  They  are  both  contracts,  whereby  the 
possession  and  a  transient  property  is  transferred 
for  a  particular  time  or  use,  on  condition  to  restore 
the  goods  so  hired  or  borrowed,  as  soon  as  the 
time  is  expired  or  use  performed;  together  with 
the  price  or  stipend  (in  case  of  hiring)  either  ex- 
pressly agreed  on  by  the  parties,  or  left  to  be 
implied  by  law  according  to  the  value  of  the 
service. 
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There  is  one  species  of  this  price  or  reward,  the 
most  usual  of  anj,  but  concerniDg  which  many  good 
and  learned  men  have  in  former  times  very  much 
perpjexed  themselves  and  other  people,  by  raising 
doubts  about  its  legality  inforo  consdenticB,  That 
is,  when  money  is  lent  on  a  contract  to  receive  not 
only  the  principal  sum  again,  but  also  an  increase 
by  way  of  compensation  for  the  use.  The  neces- 
sity of  individuals  will  always  make  borrowing  un- 
avoidable. Without  some  profit  allowed  by  law, 
there  will  be  but  few  lenders  :  and  those  princi- 
pally bad  men,  who  will  break  through  the  law, 
and  take  a  profit ;  and  then  will  endeavour  to  in- 
demnify themselves  from  the  danger  of  the  penalty, 
hy  making  that  profit  exorbitant.  A  capital  dis- 
tinction must  therefore  be  made  between  a  mode- 
rate and  exorbitant  profit ;  to  the  former  of  which 
we  usually  give  the  name  of  interest,  to  the  latter 
the  truly  odious  iBippellation  of  usury  :  the  former 
is  necessary  in  every  civil  state^i  if  it  were  but  to 
exclude  the  latter,  which  ought  never  to  be  to- 
lerated in  any  well-regulated  society.  For,  as  the 
whole  of  this  matter  is  well  summed  up  by  Grotius, 
"  if  the  compensation  allowed  by  law  does  not  ex- 
ceed the  proportion  of  the  hazard  run,  or  the  want 
felt,  by  the  loan,  its  allowance  is  neither  repugnant 
to  the  revealed  nor  the  natural  law :  but  if  it  ex- 
ceeds those  bounds,  it  is  then  oppressive  usury; 
and  though  the  municipal  laws  may  give  it  impu- 
nity, they  never  can  make  it  just." 

But  sometimes  the  hazard  may  be  greater  than 
the  rate  of  interest  allowed  by  law  will  compensate. 
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And  this  giyes  rise  to  the  practice  of,  1  •  Bottomry, 
or  respondentia,  2.  Policies  of  insurauce.  3. 
Annuities  upon  lives. 

And  first,  bottomry  is  in  the  nature  of  a  mort- 
gage of  a  ship ;  when  the  owner  takes  up  money 
to  enable  him  to  carry  on  his  voyage,  and  pledges 
the  keel  or  bottom  of  the  ship  (paftem  pro  toto) 
as  a  security  for  the  repayment.  In  which  case  it 
is  understood,  that  if  the  ship  be  lost,  the  lender 
loses  also  his  whole  money ;  but,  if  it  returns  io 
safety,  then  he  shall  receive  back  his  principal,  and 
also  the  premium  or  interest  agreed  upon,  however 
it  may  exceed  the  legal  rate  of  interest.  And  in 
this  case  the  ship  and  tackle,  if  brought  home, 
are  answerable  (as  well  as  the  person  of  the  bor- 
rower) for  the  money  lent.  But  if  the  loan  is  not 
upon  the  vessel,  but  upon  the  goods  and  merchan- 
dize, which  must  necessarily  be  sold  or  exchanged 
in  the  course  of  the  voyage,  then  only  the  bor- 
rower, personally,  is  bound  to  answer  the  contract; 
who  therefore  in  this  case  is  said  to  take  up  money 
at  respondentia. 

Secondly,  a  policy  of  insurance  is  a  contract  be- 
tween A  and  B,  that,  upon  A's  paying  a  prettiium 
equivalent  to  the  hazard  run,  B  will  indemniiy  or 
insure  him  against  a  particular  event.  But,  in 
order  to  prevent  these  insurances  from  being  turned 
into  a  mischievous  kind  of  gaming,  it  is  enacted 
by  statute  14  Geo.  III.  c.  48.  that  no  insurance 
shall  be  made  on  lives,  or  any  other  event,  where- 
in the  party  insured  hath  no  interest;  that  in  all 
policies  the  name  of  such  interested  party  shall  be 
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inserted;  and  nothing  more  shall  be  recovered 
thereon  than  the  amount  of  the  interest  of  the  in- 
sured. 

Thirdly,  the  practice  of  purchasing  annmiieg 
for  Uv€8  at  a  certain  price  or  premium,  instead  of 
advancing  the  same  sum  on  an  ordinary  loan,  arises 
usually  from  the  inability  of  the  borrower  to  give 
the  lender  a  permanent  security  for  the  return  of 
the  money  borrowed,  at  any  one  period  of  time. 
He  therefore  stipulates  (in  effect)  to  repay  annu- 
ally, during  his  life,  some  part  of  the  money  bor- 
rowed ;  together  with  legal  interest  for  so  much  of 
the  principal  as  annually  remains  unpaid,  iTnd  an 
additional  compensation  for  the  extraordinary  ha- 
zard run,  of  losing  that  principal  entirely  by  the 
contingency  of  the  borrower's  death :  all  which 
considerations,  being  calculated  and  blended  to- 
gether, will  constitute  the  just  proportion  or  quan- 
tum of  the  annuity  which  ought  to  be  granted. 
The  real  value  of  that  contingency  must  depend 
on  the  age,  constitution,  situation,  and  conduct 
of  the  borrower ;  and  therefore  the  price  of  such 
annuities  cannot  without  the  utmost  difficulty  be 
reduced  to  any  general  rules.  So  that  if,  by  the 
ternis  of  the  contract,  the  lender's  principal  is 
bond  fide  (and  not  colourably)  put  in  jeopardy,  no 
inequality  of  price  will  make  it  a  usurious  bargain ; 
though,  under  some  circumstances  of  imposition, 
it  may  be  relieved  against  in  equity. 

But  as  to  the  rate  of  legal  interest,  it  has  varied 
and  decreased  for  two  hundred  years  past,  accord- 
ing as  the  quantity  of  specie  in  the  kingdom  has 
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to  the  bearer  Rt  large.    These,  by  statate3&4 
Ana.  c.  9.  are  made  assignable  aod  indorsable  id 
like  manner  as  bills  of  exchange.    But,  by  statute 
15  Geo.  III.  c.  51.  all  promissory  or  other  notes, 
bills  of  exchange,  drafts,    and    undertakings   ia 
writing,  being  negotiable  or  transferable,  for  the 
payment  of  less  than  twenty  shillings,  are  declared 
to  be  null  and  void :  and  it  is  made  penal  to  utter 
or  publish   any  such  ;  they  being  deemed  preju- 
dicial   to    trade    and  public  credit.     And   by  17 
Geo.  III.  c.  30.  all  such   notes,  bills,  drafts,  aod 
undertakings,  to  the  amount  of  twenty  shillings 
and  less  than  five  pounds,  are  subjected  to  many 
other  regulations  and  formalities ;  the  omission  of 
any  one  of  which  vacates  the  security,  and  is  penal 
to  him  that  utters  it. 

The  payee,  either  of  a  bill  of  exchange  or  pro- 
missory note,  has  clearly  a  property  vested  in  him 
(not  indeed  in  possession  but  in  action)  by  the  es^ 
press  contract  of  the  drawer  in  the  case  of  a  pro- 
missory note,  and,  in  the  case  of  a  bill  of  ex- 
change, by  his  irnpUed  contract,  viz.  that,  provided 
the  drawee  will  not  pay  the  bill,  the  drawer  will. 
And  this  property,  so  vested,  may  be  transferred 
and  assigned  from  the  payee  to  any  other  man, 
by  indorsement,  or  writing  his  name  in  dor^ 
or  on  the  back  of  it;  and  he  may  assign  the 
same  to  another,  and  so  on  in  infinitum.  And 
a  promissory  note,  payable  to  A  or  hearer^  is  ne- 
gotiable without  any  indorsement,  and  payment 
thereof  may  be  demanded  by  any  bearer  of  it. 
But,  in  case  of  a  bill  of  exchange,  the  payee  or 
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the  indorsee,  (whether  it  be  a  general  or  particular 
indorsement)  is  to  go  to  the  drawee,  and  offer  his 
bill  for  acceptance,  which  acceptance  (so  as  to 
charge  the  drawer  with  costs)  must  be  in  writing, 
ander  or  on  the  back  of  the  bill.  If  the  drawee 
accepts  the  bill,  either  verbally  or  in  writing,  he 
then  makes  himself  liable  to  pay  it.  If  the  drawee 
refuses  to  accept  the  bill,  and  it  be  of  the  value  of 
L.20.  or  upwards,  and  expressed  to  be  for  value 
received,  the  payee  or  indorsee  may  protest  it  for 
non-dcceptance :  and  notice  of  such  protest  must, 
within  fourteen  days  after,  be  given  to  the  drawer. 

But,  in  case  such  bill  be  accepted  by  the  drawee, 
and  after  acceptance  he  fails  or  refuses  to  pay  it 
within  three  days  after  it  becomes  due,  (which 
three  days  are  called  days  of  grace)  the  payee  or 
indorsee  is  then  to  get  it  protested  for  non-pat/men^, 
and  such  protest  must  also  be  notified,  within 
fourteen  days  after,  to  the  drawer.  And  he,  on 
producing  such  protest,  either  of  non-acceptance 
or  non-payment,  is  bound  to  make  good  to  the 
payee,  or  indorsee,  not  only  the  amount  of  the 
said  bills,  but  also  interest  and  all  charges,  to  be 
computed  from  the  time  of  making  such  protest. 

If  the  bill  be  an  indorsed  bill,  and  the  indorsee 
cannot  get  the  drawee  to  discharge  it,  he  may  call 
upon  Neither  the  drawer  or  the  indorser,  or  if  the 
bill  has  been  negotiated  through  many  hands,  upon 
any  of  the  indorsers.  And  if  such  indorser  so 
called  upon,  has  the  names  of  one  or  more  indor« 
sers  prior  to  his  own,  to  each  of  whom  he  is  pro- 
derlyan  indorsee,  he  is  also  at  liberty  to  call  upon 
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any  of  them  to  make  him  satisfaction ;  and  so  ap* 
wards.  But  the  first  indorser  has  nobody  to  resort 
to,  but  the  drawer  only. 

What  has  been  said  of  bills  of  exchange  is  ap- 
plicable also  to  promissory  notes^  that  are  indorsed 
over,  and  negociated  from  one  hand  to  another: 
only  that,  in  this  case,  as  there  is  no  drawee, 
there  can  be  no  protest  for  non-acceptance;  or 
rather  the  law  considers  a  promissory  note  in  the 
light  of  a  bill  drawn  by  a  man  himself,  and  ac- 
cepted at  the  time  of  drawing.  And,  in  case  of 
non-payment  by  the  drawer,  the  several  indorsees 
of  a  promissory  note  have  the  same  remedy,  as 
upon  bills  of  exchange,  against  the  prior  indorsers. 


CHAPTER  XXXL 

OP  TITLE   BY    BANKRUPTCY. 

The  ^preceding  chapter  having  treated  of  the  ac- 
quisition of  personal  property  by  several  commer- 
cial methods,  we  thence  shall  be  easily  led  to  take 
into  our  present  consideration  a  tenth  method  of 
transferring  property,  which  is  that  of 

X.  Bankruptcy ;  a  title  which  we  before  lightly 
touched  upon ;  so  far  as  it  related  to  the  transfer 
of  the  real  estate  of  the  bankrupt.  Let  us  there- 
fore first  of  all  consider,  I .  fVho  may  become  a 
bankrupt.  2.  What  acts  make  a  bankrupt.  3. 
The  proceedings  on  a  commission  of  bankrupt: 
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aody  4.  In  What  manner  an  estate  in  goods  and 
chattels  may  be  transferred  by  bankruptcy. 

A  bankrupt  was  before  defined  to  be  *'  a  trader, 
who  secretes  himself,  or  does  certain  other  acts, 
tending  to  defraud  his  creditors/'  The  laws  of 
bankruptcy  are  considered  as  laws  calculated  for 
the  benefit  of  trade,  and  founded  on  the  principles 
of  humanity  as  well  as  justice ;  and  to  that  end  they 
confer  some  privileges,  not  only  on  the  creditors, 
bat  also  on  the  bankrupt  or  debtor  himself.  On 
the  creditors ;  by  compelling  the  bankrupt  to  give 
up  all  his  effects  to  their  use,  without  any  fraudu- 
lent concealment:  on  the  debtor;  by  exempting 
him  from  the  rigour  of  the  general  law,  whereby 
his  person  might  be  confined  at  the  discretion  of 
his  creditor,  though  in  reality  he  has  nothing  to 
satisfy  the  debt. 

The  first  statute  made  concerning  any  English 
bankrupts,  was  Hen.  VIII.  c.  4.  when  trade  began 
first  to  be  properly  cultivated  in  England,  which 
has  been  almost  totally  altered.  By  statute  13  Eliz. 
c.  7*  bankruptcy  is  confined  to  such  persons  only 
as  have  used  the  trade  of  merchandize^  in  gross  or 
by  retail,  by  way  of  bargaining,  exchange,  rechange, 
bartering,  chevisance,  or  otherwise ;  or  have  sought 
their  Uoing  by  buying  and  selling.  And,  Y>y  sta- 
tute 21  Jac.  I.  c.  19.  persons  using  the  trnde  or 
profession  of  a  scrioenery  receiving  other  men's 
monies  and  estates  into  their  trust  and  custody, 
are  also  made  liable  to  the  statutes  of -bankruptcy : 
and  the  benefits,  as  well  as  the  penal  parts  of  the 
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IaW|  are  extended  as  well  to  aliens  and  denizens  as 
as  to  natural-boro  subjects.     Lastly,  by  statute 
5  Geo.  II.  c.  30.  hankers^  brokersy  and  factors, 
are  declared  liable  to  the  statutes  of  bankruptcy. 
But,  by  the  same  act,  no^rwicr,  grazier ,  or  drover, 
shall  (as  such)  be  liable  to  be  deemed  a  bankrupt ; 
also,  a  receiver  of  the  king's  taxes  is  not  capable,  as 
such,  of  being  a  bankrupt.     By  the  same  statute, 
no  person  shall  have  a  commission  of  bankrupt 
awarded  against  him,    unless  at  the  petition  of 
some  one  creditor,  to  whom  he  owes  £..100.;  or 
of  two,  to  whom  he  is  indebted  L.150. ;  or  of 
more,  to  whom  altogether  he  is  indebted  L.200. 

In  the  interpretation  of  these  several  statutes  it 
hath  been  held,  that  buying  only,  or  selling  onlV) 
will  not  qualify  a  man  to  be  a  bankrupt ;  but  it 
must  be  both  buying  and  selling,  and  also  getting 
a  livelihood  by  it.  As,  by  exercising  the  calling 
of  a  merchant,  a  grocer,  a  mercer,  or,  in  one  ge- 
neral word,  a  chapman,  who  is  one  that  buys  and 
sells  any  thing.  No  handicraft  occupation  (where 
nothing  is  bought  and  sold,  and  where  therefore  an 
extensive  credit,  for  the  stock  in  trade.  Is  not  ne- 
cessary to  be  had)  will  make  a  man  a  regular  bank- 
rupt; as  that  of  a  husbandman,  a  gardener,  and 
the  like.  Also  an  inn-keeper  cannot,  as  such,  be 
a  bankrupt.  But  where  persons  buy  goods,  and 
make  them  up  into  saleable  commodities,  as  shoe- 
makers, smiths,  and  the  like ;  here,  though  part 
of  the  gain  is  by  bodily  labour,  and  not  by  baying 
4ind  selling,   yet  they  are  within  the  statute  of 
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bankrupts;  for  the  labour  is  only  in  melioration 
of  the  commodity,  and  rendering  it  more  fit  for 
sale. 

One  single  act  of  buying  and  selling  will  not 
make  a  man  a  trader;  but  a  repeated  practice 
and  profit  by  it.  Neither  will  buying  and  sell- 
ing under  particular  restraints,  or  for  particular 
purposes ;  as,  if  a  commissioner  of  the  navy  uses 
to  buy  victuals  for  the  fleet,  and  dispose  of  the 
surplus  and  refuse,  he  is  not  thereby  made  a  trader 
within  the  statutes.  No  person  'can  be  made  a 
bankrupt  for  debts  which  he  is  not  liable  at  law  to 
pay.  But  a  feme-covert  in  London,  being  a  sole 
trader  according  to  the  custom,  is  liable  to  a  com- 
mission of  bankruptcy. 

2,  Having  thus  considered,  who  may,  and  who 
may  not  be  made  a  bankrupt,  we  are  to  inquire, 
secondly,  by  what  acts  a  man  may  become  a  bank- 
rapt.  And,  in  general,  whenever  such  a  trader  as 
is  before  described,  hath  endeavoured  to  avoid  his 
creditors,  or  evade  their  just  demands,  this  hath 
been  declared  by  the  leglslatui^  to  be  an  act  of 
bankruptcy,  upon  which  a  commission  may  be  sued 
out. 

Among  these  may  therefore  be  reckoned,  1.  De- 
parting from  the  realm  with  intent  to  defraud  his 
creditors.  2.  Departing  from  his  own  house,  with 
intent  to  secrete  himself,  and  avoid  his  creditors. 
3.  Keeping  in  his  own  house,  privately,  so  as  not 
to  be  seen  or  spoken  with  by  his  creditors,  except 
for  just  and  necessary  cause.  '4.  Procuring  or 
sufiering  himself  willingly  to  be  arrested,  outlawed, 
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or  impriscHiedy  iR^thoot  just  and  lawfal  cause.  5. 
Pfocaring  his  monejr,  goods,  chattels,  and  effects 
to  be  attached  or  seqaestered  by  any  legal  process. 
6.  Making  any  fraadalent  conveyance  to  a  friend, 
or  secret  tmstee  of  his  lands,  tenements,  goods, 
or  chattels.  7-  Procoring  any  protection,  not 
being  himself  privileged  by  parliament,  in  order  to 
screen  his  person  from  arrests.  8.  Endeavoaring 
or  desiring,  by  any  petition  to  the  king,  or  bill  ex- 
hibited in  any  of  the  king's  courts  against  any  cre- 
ditors, to  compel  them  to  take  less  than  their  just 
debts,  or  to  procrastinate  the  time  of  payment, 
originally  contracted  for.  9.  Lying  in  prison  for 
two  months,  or  more,  upon  arrest  or  other  deten- 
tion for  debt,  without  finding  bail,  in  order  to  ob- 
tain his  liberty.  10.  Escaping  from  prison  after 
an  arrest  for  a  just  debt  of  X«.  100.  or  upwards. 
11.  Neglecting  to  make  satisfaction  for  any  just 
debt  to  the  amount  of  L.  100.  ^within  two  months 
after  service  of  legal  process  for- such  debt,  upon 
any  trader  having  privilege  of  parliament. 

8.  The  proceedings  on  a  commission  of  bank- 
ruptcy, so  far  as  they  affect  the  bankrupt  himself. 

And,  first,  there  must  be  a  petition  to  the  lord 
chancellor  by  one  creditor  to  the  amount  of  X..100. 
or  by  two  to  the  amount  of  L.  150.  or  by  three  or 
more  to  tlie  amount  of  L.200.;  which  debts  must 
be  proved  by  q^davit,  upon  which  he  grants  a 
commission  to  such  discreet  persons  as  to  him  shall 
seem  good,  who  are  then  stiled  commissioners  of 
bankrupt.  The  petitioners,  to  prevent  malicious 
applications,  must  be  bound  in  a  security  of  L.200. 
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to  make  the  party  amends  in  case  they  do  not  prove 
him  a  bankrupt.  And  if  on  the  other  hand  they 
receive  any  money  or  effects  from  the  bankrupt  as 
a  recompense  for  suing  out  the  commission,  so 
as  to  receive  more  than  their  rateable  dividends 
of  the  bankrupt's  estate,  they  forfeit  not  only 
what  they  shall  have  so  received,  but  the  whole 
debt. 

When  the  commissioners  have  received  their 
commission,  they  are  first  to  receive  proof  of  the 
person's  being  a  trader,  and  having  committed  some 
act  of  bankruptcy;  and  then  to  declare  him  a 
bankrupt  if  proved  so,  and  to  give  notice  thereof 
in  the  Gazette,  and  at  the  same  time  to  appoint 
three  meetings.  At  one  of  these  meetings  an 
election  must  be  made  of  assignees,  or  persons  to 
whom  the  bankrupt*s  estate  shall  be  assigned,  and 
in  whom  it  shall  be  vested  for  the  benefit  of  the 
creditors,  which  assignees  are  to  be  chosen  by  the 
major  part,  in  value,  of  the  creditors,  who  shall 
then  have  proved  their  debt,  but  may  be  originally 
appointed  by  the  commissioners,  and  afterwards 
approved  or  rejected  by  the  creditors,  but  no  cre- 
ditor shall  be  admitted  to  vote  in  the  choice  of 
assignees,  whose  debt  on  the  balance  of  accounts 
does  not  amount  to  L.  10.  And  at  the  third  meet- 
JDg,  at  farthest,'which  must  be  on  the  forty-second 
day  after  the  advertisement  in  the  Gazette,  (unless 
the  time  be  enlarged  by  the  lord  chancellor)  the 
bankrupt,  upon  notice  also  personally  served  upon 
him  or  left  at  his  usual  place  of  abode,  must  sur- 
render himself  personally  to  the  commissioners. 
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which  sarrender  (if  voluntary)  protects  him  from 
all  arrests  till  his  final  examination  is  past,  and  he 
roust  thenceforth  in  all  respects  conform  to  the 
directions  of  the  statutes  of  bankruptcy ;  or  id  de- 
fault of  either  surrender  or  conformity,  shall  be 
guilty  of  felony  without  benefit  of  clergy,  and 
shall  sufier  death,  and  his  goods  and  estate  shall  be 
distributed  among  his  creditors. 

When  the  bankrupt  appears,  the  commissioners 
are  to  examine  him  touching  all  matters  relating 
to  his  trade  and  effects.  The  bankrupt  upon  this 
examination  is  bound,  upon  pain  of  death,  to  make 
a  full  discovery  of  all  bis  estate  ^and  effects,  as 
well  in  expectancy  as  possession,  and  how  he  has 
disposed  of  the  same,  together  with  all  books  and 
writings  relating  thereto,  and  is  to  deliver  up  all  in 
his  own  power  to  the  commissioners ;  (except  the 
necessary  apparel  of  himself,  his  wife,  and  his 
children)  or  in  .case  he  conceals  oY  embezzles  any 
effects  to  the  amount  .of  L.  20.  or  withholds  any 
books  or  writings,  with  intent  to  defraud  his  cre- 
ditors, he  shall  be  guilty  of  felony  without  benefit 
of  clergy ;  and  bis  goods  and  estate  shall  be  divided 
among  his  creditors. 

After  the  time  allowed  to  the  bankrupt  for  such 
discovery  is  expired,  any  other  person  voluntarily 
discovering  any  part  of  his  estate,  before  unknown 
to  the  assignees,  shall  be  entitled  to  Jive  per  cent. 
out  of  the  efiects  so  discovered,  and  such  farther 
reward  as  the  assignees  and  commissioners  shall 
think  proper.  And  any  trustee  wilfully  concealing 
the  estate  of  any  bankrupt,  after  the  expiration  of 
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the  two  and  forty  days,  shall  forfeit  Ii.lOO.  and 
double  the  value  of  the  estate  concealed  to  the 
creditors. 

If  the  bankrupt  bath  conformed  in  all  points  to 
the  directions  of  the  law,  and  the  creditors,  or 
four  parts  in  five  of  them  in  number  and  value, 
(but  none  of  them  creditors  for  less  than  JL20.) 
will  sign  a  certificate  to  that  purport,  the  commis^ 
sioners  are  then  to  authenticate  such  certificate 
under  their  hands  and  seals,  and  to  transmit  it  to 
the  lord  chancellor;  and  he,  or  two  of  the  judges 
whom  he  shall  appoint,  on  oath  made  by  the  bank- 
rupt that  such  certificate  was  obtained  without 
fraud,  may  allow  the  same,  or  disallow  it  upon 
cause  shewn  by  any  of  the  creditors  of  the  bank- 
nipt. 

If  no  cause  be  shewn  to  the  contrary,  the  cer* 
tificate  is  allowed  of  course,  and  then  the  bankrupt 
is  entitled  to  a  decent  and  reasonable  allowance  out 
of  his  eiFects.  If  his  effects  will  not  pay  one  half 
of  his  debts,  or  ten  shillings  in  the  pound,  he  is 
left  to  the  discretion  of  the  commissioners  and  as- 
signees, to  have  a  competent  sum  allowed  him,  not 
exceeding  three  per  cent,  but  if  they  pay  ten  shil- 
lings in  the  pound,  he  is  to  be  allowed^i?e  per  cent. 
if  twelve  shillings  and  sixpence,  then  seven  and 
a  half  per  cent,  and  if  fifteen  shillings  in  the 
pound,  then  the  bankrupt  shall  be  allowed  teti  per 
cent,  provided  that  such  allowance  do  not  in  the 
first  case  exceed  L.200.  in  the  second  L.250.  and 
in  the  third  L.  300. 

Besides  this  allowance,  he  has  also  an  indemnitv 
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granted  him,  of  being  free  and  discharged  for  ever 
from  all  debts  owing  by  him  at  the  time  he  became 
a  bankrupt. 

But  if  any  creditor  produces  a  fictitious  debt, 
and  the  bankrupt  does  not  make  discovery  of  it, 
but  suffers  the  fair  creditors  to  be  imposed  upon, 
be  loses  all  title  to  these  advantages.     Neither  can 
he  claim  them  if  he  has  given  with  any  of  his  chil- 
dren above  L,  100.  for  a  marriage  portion,  unless 
he  had  at  that  time  sufficient  left  to  pay  all  his 
debts,  or  if  he  has  lost  at  any  one  time  L*5.  or  in 
t'he  whole  L.  100.  within  a  twelvemonth  before  he 
became  a  bankrupt,  by  any  manner  of  gaming  or 
wagering  whatsoever :  or  within  the  same  time  has 
lost  to  the  value  of  L.  100.  by  stock-jobbing.   Also, 
such  as  have  been  once  cleared  by  a  commission  of 
bankrupt,  or  have  been  delivered  by  an  act  of  in- 
solvency, and  afterwards  become  bankrupts  again, 
unless  they  pay  full  fifteen  shillings  in  the  pound, 
are  only  thereby  indemnified  as  to  the  confinement 
of  their  bodies,  but  any  future  estate  they  shall 
acquire  remains  liable  to  their  creditors,  excepting 
their  necessary  apparel,  household  goods,  and  the 
tools  and  implements  of  their  trades. 

4.  How  such  proceedings  affect  or  transfer  the 
esUite  and  property  of  the  bankrupt.  The  method 
whereby  a  real  estate,  in  lands,  tenements,  and 
hereditaments,  may  be  transferred  by  bankruptcy, 
was  shewn  under  its  proper  head  in  a  former 
chapter.  At  present  we  are  only  to  consider 
the  transfer  of  things  personal  by  this  operation 
of  law* 
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All  the  personal  estate  and  effects  of  the  bank- 
rupt are  considefed  as  vested,  by  the  act  of  bonk- 
raptcy,  in  the  fdtare  assignees  of  bis  commission*- 
ers,  whether  they  be  goods  in  actual  possessuntf  or 
debts,  contracts,  and  other  choses  in  ocHon ;  and 
the^commissioners  by  their  warrant  may  cause  any 
hoase  or  tenement  of  the  bankrupt  to  be  broke 
open,  in  order  to  enter  upon  and  seize  the  same. 
And  when  the  assignees  are  chosen  or  approved  by 
the  creditors,  the  commissioners  are  to  assign 
evary  thing  over  to  them,  and  the  property  of  eveiy 
part  of  the  estate  is  thereby  as  fully  vested  in  them, 
as  it  was  in  the  bankrupt  himself,  and  they  have 
the  same  remedies  to  recover  it. 

The  property  vested  in  the  assignees  is  the  whole 
that  the  bankrupt  had  in  himself,  at  the  time  he 
committed  the  first  act  of  bankruptcy ;  or  that  has 
been  vested  in  him  since,  before  his  debts  are 
satisfied  or  agreed  for.  Insomuch  that  ail  trans- 
actions of  the  bankrupt  are  from  that  time  abso*- 
Itttely  null  and  void,  either  with  regard  to  the 
alienation  of  his  property,  or  the  receipt  of  his 
debts  from  such  as  are  privy  to  his  bankruptcy; 
for  they  are  no  longer  his  property  or  his  debts,  but 
those  of  the  future  assignees.  And,  if  an  execu- 
tion be  sued  out,  but  not  served  and  executed  on 
the  bankrupt's  effects  till  after  the  act  of  bank- 
ruptcy, it  is  void  as  against  the  assignees,  fiut 
the  king  is  not  bound  by  this  fictitious  relation, 
nor  is  within  the  statutes  of  bankrupts,  for  if,  after 
the  act  of  bankruptcy,  committed,  and  before  the 
assignment  of  his  effects,  an  extent  issues  for  the 
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debt  of  the  crowiii  the  goods  are  bound  thereby. 
Bot  as  acts  of  bankruptcy  may  sometimes  be  secret 
to  all  but  a  few,  it  is  provided  by  statute  J  9  Geo,  II. 
c.  32.  that  no  money  paid  by  a  bankrupt  to  a  bond 
fide  or  real  creditor,  in  a  course  of  trade,  even 
after  an  act  of  bankruptcy  done,  shall  be  liable  to 
be  refunded.  Nor,  by  statute  1  Jac.  1.  c.  15.  shall 
any  debtor  of  a  bankrupt,  that  pays  him  his  debt, 
without  knowing  of  his  bankruptcy,  be  liable  to 
account  for  it  again. 

The  assignees  may  pursue  any  legal  method  of 
recovering  this  property  so  vested  in  them,  by  their 
own  authority,  but  cannot  commence  a  suit  in 
equity f  nor  compound  any  debts  owing  to  the  bank- 
rupt, nor  refer  any  matters  to  arbitration,  without 
the  consent  of  the  creditors,  or  the  major  part  of 
them  in  value,  at  a  meeting  to  be  held  in  pursuance 
of  notice  in  the  Gazette. 

When  they  have  gotten  in  all  the  efiects  they 
can  reasonably  hope  for,  and  reduced  them  to  ready 
money,  the  assignees  must,  after  four  and  within 
twelve  months  after  the  commission  issued,  give 
one  and  twenty  days  notice  to  the  creditors  of  a 
meeting  for  a  dividend  or  distribution ;  at  which 
time  they  must  produce  their  accounts,  and  verify 
them  upon  oath,  if  required.  And  then  the  com- 
missioners shall  direct  a  dividend  to  be  made  at  so 
much  in  the  pound,  to  all  creditors  who  have  before 
proved,  or  shall  then  prove,  their  debts.  This 
dividend  must  be  made  equally,  and  in  a  rateable 
proportion,  to  all  the  creditors,  according  to  the 
quantity  of  their  debts,  no  regard  being -had  to  the 
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quality  of  them.      Mortgages  indeed,  for  which 
the  creditor  has  a  real  security  in  his  own  hands^ 
are  entirely  safe,  for  the  commission  of  bankrupt 
reaches  only  the  equity  of  redemption.      So  are 
also  personal  debts,  where  the  creditor  has  a  chattel 
in  his  hands,  as  a  pledge  or  pawn  for  the  payment, 
or  has  taken  the  debtor's  lands  or  goods  in  execu- 
tion.   And,   upon  the  equity  of  the  statute  8  Ann. 
c.  14.   (which  directs,  that  upon  all  executions  of 
goods  being  on  any  premises  demised  to  a  tenant, 
one  year's  rent  and  no  more,  shall,  if  due,  be  paid 
to  the  landlord)  it  hath  also  been  held,  that  under 
a  commission  of  bankrupt,  which  is  in  the  nature 
of  a  statute  execution,  the  landlord  shall  be  al- 
lowed his  arrears  of  rent  to  the  same  amount,  in 
preference  to  other  creditors,  even  though  he  hath 
neglected   to  distrain,  while  the  goods   remained 
on  the  premises,  which  he  is  otherwise  entitled 
to  do  for  his  entire  rent,  be  the  quantum  what  it 
may. 

Within  eighteen  months  after  the  commission 
issued,  a  second  and  final  dividend  shall  be  made, 
unless  all  the  effects  were  exhausted  by  the  first. 
And  if  any  surplus  remains,  after  selling  his  estates 
and  paying  every  creditor  his  full  debt,  it  shall  be 
restored  to  the  bankrupt. 
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CHAPTER  XXXn, 

OF  TITLE   BY  TESTAMENT  AND   ADMINISTRATION. 

There  yet  remain  two  other  methods  of  acquiring 
personal  estates,  viz.  by  testament  and  admrntstra" 
tion.  According  to  law,  every  person  hath  fall 
power  and  liberty  to  make  a  will,  that  is  not  under 
some  special  prohibition  by  law  or  custom  :  which 
prohibitions  are  principally  upon  three  accounts: 
for  want  of  sufficient  discretion ;  for  want  of  suffi- 
cient liberty  and  free-will  j  and  on  account  of  their 
criminal  conduct. 

1 .  In  the  first  species  are  to  be  reckoned  infants, 
under  the  age  of  fourteen  if  males,  and  twelve  if 
females ;  so  that  no  objection  can  be  admitted  to 
the  will  of  an  infant  of  fourteen,  merely  for  want 
of  age :  but,  if  the  testator  was  not  of  sufficient 
discretion,  whether  at  the  age  of  fourteen  or  four 
and  twenty,  that  will  overthrow  his  testament. 
Madmen,  or  otherwise  non  compotes,  idiots  or 
natural  fools,  persons  grown  childish  by  reason  of 
old  age  or  distemper,  such  as  have  their  senses 
besotted  with  drunkenness, — all  these  are  inca- 
pable, by  reason  of  mental  disability,  to  make  any 
will  so  long  as  such  disability  lasts. 

To  this  class  also  may  be  referred  such  persons 
as  are  bom  deaf,  blind,  and  dumb ;  who,  as  they 
have  always  wanted  the  common  inlets  of  under- 
standing, are  incapable  of  having  animum  testandi, 
and  their  testaments  are  therefore  void. 
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2.  Such  persons  as  are  intestable  for  want  of 
liberty  or  freedom  of  will,  are,  by  the  civil  law, 
of  varioas  kinds ;  as  prisoners,  captives,  and  the 
like.    But  the  law  of  England  leaves  it  to  the  dis- 
cretion of  the  court  to  judge,  upon  the  considera- 
tioQ  of  their  particular  circumstances  of  duresse, 
whether  or  no  such  persons  could  be  supposed  to 
have  Uberum  ammum  testandi.     And,  with  regard 
to  feme-coverts,  a  married  woman  is  not  only  ut- 
terly incapable  of  devising  landSf  being  excepted 
oat  of  the  statute  of  wills,   84  &  35  Hen.  VIII. 
c.  5.  but  also  she  is  incapable  of  making  a  testa- 
ment of  cJtattels  without  the  licence  of  her  hus- 
band.   For  all  her  personal  chattels  are  absolutely 
his.    Yet  by  her  husband's  licence  she  may  make 
a  testament;    and  the  husband,  upon  marriage, 
frequently  covenants  with  her  friends  to  allow  her 
that  licence :  but  such  licence  is  more  properly  his 
assent ;  for  unless  it  be  given  to  the  particular  will 
in  question,  it  will  not  be  a  complete  testament, 
even  though  the  husband  beforehand  hath  given 
her  permission  to  make  a  will.     Yet  it  shall  be 
sufficient  to  repel  the  husband  from  his  general 
right  of  administering  his  wife's  effects ;  and  ad- 
ministration shall  be  granted  to  her  appointee,  with 
such  testamentaiy  paper  annexed.     And  any  mar- 
ried woman  may  make  her  will  of  goods,  which 
are  in  her  possession  in  auter  droit y  as  executrix 
or  administratrix ;  for  these  can  never  be  the  pro- 
perty of  her  husband;  and,  if  she  has  any  pin- 
money  or  separate  maintenance,  it  is  said  she  may 
dispose  of  her  saving  thereout  by  testament,  with- 
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out  the  coQtrol  of  her  husbaDcl«  But,  if  a  woman 
smgle  makes  her  will^  and  afterwards  marries,  such 
subsequent  marriage  is  esteemed  a  revocation  in 
law,  and  entirely  vacates  the  will. 

3.  Persons  incapable  of  making  testaments,  on 
account  of  their  criminal  conduct,  are  in  the  first 
place  all  traitors  and  felons,  from  the  time  of  con- 
viction ;  for  then  their  goods  and  chattels  are  no 
longer  at  their  own  disposal^  but  forfeited  to  the 
king.  Neither  can  a  feh  de  se  make  a  will  of 
goods  and  chattels,  for  they  are  forfeited  by  the 
act  and  manner  of  his  death :  but  he  may  make  a 
devise  of  his  lands,  for  they  are  not  subjected  to 
any  forfeiture.  Outlaws  also,  though  it  be  but  for 
debt,  are  incapable  of  making  a  will,  so  long  as  the 
outlawry  subsists^  for  their  goods  and  chattels  are 
^forfeited  during  that  time. 

Let  us  next,  thirdly,  consider  what  this  last  will 
and  testament  is,  which  almost  every  one  is  thus 
at  liberty  to  make ;  or,  what  are  the  nature  and 
incidents  of  a  testament. 

Testaments  are  divided  into  two  sorts;  written 
and  verbal  or  nuncupative;  of  which  the  former  is 
committed  to  writing,  the  latter  depends  merely 
upon  oral  evidence,  being  declared  by  the  testator 
in  extremis  before  a  sufficient  number  of  witnesses^ 
and  afterwards  reduced  to  writing.  A  codteil,  is  a 
supplement  to  a  will ;  or  an  addition  nmde  by  the 
testator,  and  annexed  to,  and  to  be  taken  as  part 
of,  a  testament :  beii:^  for  its  explanation,  or  al- 
teration, or  to  make  some  addition  to,  or  else 
some  subtraction^  from,  the  former  dispositions  of 
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the  testator.    This  may  also  be  either  written  or 
naDcupative. 

Bot,  as  nuncupati'oe  wills  and  codicils  are  liable 
to  great  impositions,  and  may  occasion  many  per- 
juries, the  statute  of  frauds,  29  Car.  II.  c.  .S.  hath 
laid  them  under  many  restrictions;  except  when 
made  by  mariners  at  sea,  and  soldiers  in  actual 
service.     As  to  all  other  persons,  it  enacts;     1. 
That  no  written  will  shall  be  revoked  or  altered  by 
a  subsequent  nuncupative  one,  except  the  same  be 
in  the  life-time  of  the  testator  reduced  to  writing, 
and  read  over  to  him,  and  approved ;  and  unless 
the  same  be  proved  to  have  been  so  done  by  the 
oaths  of  three  witnesses  at  the  least ;  who,  by  sta- 
tute 4  &  5  Ann.  c.  16.  must  be  such  as  are  admis- 
sible upon   trials  at  common   law.      2.  That  no 
nuncupative  will  shall  in  any  wise  be  good,  where 
the  estate  bequeathed  exceeds  L.SO.  unless  proved 
by  three   such  witnesses,  present  at  the  making 
thereof,  and   unless  they  or  some  of  them  were 
specially  required  to  bear  witness  thereto  by  the 
testator  himself;  and  unless  it  was  made  in  his 
last  sickness,  in  his  own  habitation  or  dwelling- 
house,  or  where  he  had  been  previously  resident 
ten  days  at  the  least,  except  he  be  surprised  with 
sickness  on    a  journey,  or  from  home,  and   dies 
without   returning  to  his  dwelling.     3.  That  no 
nuncupative  will  shall  be  proved  by  the  witnesses 
after  six  months  from  the  making,  unless  it  were 
put  in  writing  within  six  days.     Nor  shall  it  be 
proved  till  fourteen  days  after  the  death  of  the  tes- 

s 


S8G  OF  THE   RIGHTS  OF  THINGS. 

tator,  nor  till  process  hath  first  issued  to  call  in 
the  widow,  or  next  of  kin,  to  contest  it  if  they 
think  proper. 

As  to  written  wills,  they  need  not  any  witness  of 
their  publication.  I  speak  not  here  of  devises  of 
lands,  which  are  quite  of  a  different  nature ;  but 
a  testament  of  chaittels,  written  in  the  testator's 
own  hand,  though  it  has  neither  his  name  nor  seal 
to  it,  nor  witnesses  present  at  its  publication,  is 
good;  provided  sufficient  proof  can  be  had  that  it 
is  his  hand-writing.  And  though  written  in  another 
man's  hand,  and  never  signed  by  the  testator,  yet 
if  proved  to  be  according  to  his  instructions,  and 
approved  by  him,  it  hath  been  held  a  good  testa- 
ment of  the  personal  estate.  Yet  it  is  the  safer 
and  more  prudent  way,  and  leaves  less  in  the  breast 
of  the  ecclesiastical  judge,  if  it  be  signed  or  sealed 
by  the  testator,  and  published  in  the  presence  of 
witnesses. 

No  testament  is  of  any  effect  till  after  the  death 
of  the  testator.  *^  Nam  omne  testamentum  morte 
consummatum  est :  et  voluntcts  testatoris  est  anUm- 
latoria  tisque  ad  mortem"  And  therefore,  if  there 
be  many  testaments,  the  last  overthrows  all  the 
former:  but  the  republication  of  a  former  will 
revokes  one  of  a  later  date,  and  establishes  the  first 
again. 

Hence  it  follows,  that  testaments  may  be  avoided 
three  ways:  1.  If  made  by  a  person  labouring 
under  any  of  the  incapacities  before  mentioned. 
2.  By  making  another  testament  of  a  later  date : 
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and|  3.  By  cancelling  or  revoking  it.  It  hath  also 
been  held,  that,  without  an  express  revocation,  if 
a  maa,  who  hath  made  his  will,  afterwards  marries 
and  hath  a  child,  this  is  a  presumptive  or  implied 
revocation  of  his  former  will,  which  he  made  in 
his  state  of  celibacy. 

We  are  next  to  consider,  fourthly,  what  is  an 
executor,  and  what  an  administrator;  and  how  they 
are  both  to  be  appointed. 

An  executor  is  he  to  whom  another  man  commits 
by  will  the  execution  of  that  his  last  will  and  tes- 
tament. And  all  persons  are  capable  of  being 
executors,  that  are  capable  of  making  wills,  and 
many  others  besides ;  as  feme-coverts,  and  infants: 
nay,  even  infants  unborn,  or  in  ventre  sa  mere^ 
tnay  be  made  executors.  But  no  infant  can  act  as 
such  till  the  age  of  seventeen  years ;  till  which 
time  administration  must  be  granted  to  some  other, 
durante  minore  c^ate.  In  like  manner  as  it  may 
be  granted  durante  absentia,  or  pendente  litej 
when  the  executor  is  out  of  the  realm,  or  when  a 
suit  is  commenced  in  the  ecclesiastical  court 
touching  the  validity  of  the  will.  This  appoint- 
ment of  an  executor  is  essential  to  the  making  of 
a  will :  and  it  may  be  performed  either  by  express 
words,  or  such  as  strongly  imply  the  same.  But 
if  the  testator  makes  an  incomplete  will,  without 
naming  any  executors,  or  if  he  names  incapable 
persons,  or  if  the  executors  named  refuse  to  act ; 
in  any  of  these  cases,  the  ordinary  must  grant  ad- 
ministration ct^m  testamento  annexo  to  some  other 
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person  ^  and  then  the  duty  of  the  administrator,  as 
also  when  he  is  constituted  only  durante  minore 
(BtatCf  ^c.  of  another,  is  very  little  different  from 
that  of  an  executor. 

But  if  the  deceased  died  wholly  intestate,  with- 
out making  either  will  or  executors,  then  general 
letters  of  administration  must  he  granted  by  the 
ordinary  to  such  administrators  as  the  statutes  of 
£dward  the  third  and  Henry  the  eighth  direct.    In 
consequence  of  which  we  may  observe ;  1 .  That 
the  ordinary  is  compellable  to  grant  administration 
of  the  goods  and  chattels  of  the  wife,  to  the  hos- 
band  or  his  representatives :  and  of  the  husband's 
effects,  to  the  widow,  or  next  of  kin ;  but  he  may 
grant  it  to  either,  or  both,  at  his  discretion.    2. 
That,  among  the  kindred,  those  are  to  be  preferred 
that  are  the  nearest  in  degree  to  the  intestate ;  but, 
of  persons  in  equal  degree,  the  ordinary  may  take 
which  he  pleases.     8.  Iliat  this  nearness  or  pro* 
pinquity  of  degree  shall  be  reckoned  according  to 
the  computation  of  the  civilians,  and  not  of  the 
canonists,  which  the  law  of  England  adopts  in  the 
descent  of  real  estates.     And  therefore  in  the  first 
place  the  children,  or,  (on  failure  of  children)  the 
parents  of  the  deceased,  are  entitled  to  the  admi- 
nistration ;  both  which  are  indeed  in  the  first  de- 
gree ;  but  with  us  the  children  are  allowed  the  pre- 
ference.    Then  follow  brothers,  grandfathers,  un- 
cles, or  nephews,  (and  the  females  of  each  class 
respectively)  and  lastly  cousins.    4.  The  half  blood 
is  admitted  to  the  administration  as  well  as  the 
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whole !  for  they  are  of  the  kindred  of  the  injtestate, 
and  only  excluded  from  the  iDberitaDces  of  land 
upon  feudal  reasons.  Therefore  the  brother  of  the 
half  blood  shall  exclude  the  uncle  of  the  whole 
blood,  and  the  ordinary  may  grant  administration 
to  the  sister  of  the  half,  or  the  brother  of  the 
whole  blood,  at  his  own  discretion.  5.  If  none  of 
the  kindred  will  take  out  administration,  a  creditor 
may,  by  custpm,  do  it.  6.  If  the  executor  refuses, 
or  dies  intestate,  the  administration  may  be  granted 
to  the  residuary  legatee,  in  exclusion  of  the  next 
of  kin.  7-  And,  lastly,  the  ordinary  may,  in  de- 
fect of  all  these,  commit  administration  to  such 
discreet  person  as  he  approves  of:  or  may  grant 
him  letters  ad  colligendum  bona  defuncH,  which 
neither  makes  him  executor  nor  administrator ;  his 
only  business  being  to  keep  the  goods  in  his  safe 
custody,  and  to  do  other  acts  for  the  benefit  of 
such  as  are  entitled  to  the  property  of  the  deceased. 
If  a  natural  child,  who  has  no  kindred,  being  nullius 
filiugf  or  any  one  else  that  has  no  kindred,  dies 

• 

intestate  and  without  wife  or  child,  the  usual 
course  is  for  some  one  to  procure  letters  patent, 
or  other  authority  from  the  king ;  and  then  the 
ordinary  of  course  grants  administration  to  such 
appointee  of  the  crown. 

The  interest,  vested  in  the  executor,  by  the  will 
of  the  deceased,  may  be  continued  and  kept  alive 
by  the  will  of  the  same  executor;  so  that  the  exe- 
<^uior  of  A's  executor  is  to  all  intents  and  purposes^ 
tl>e  executor  and  representative  of  A  himself;  but 
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the  executor  of  A's  admiDistrator,  or  the  adminis* 
trator  of  A's  executor,  is  not  the  representatire  of 
A.  Wherefore  in  both  these  cases,  and  whenever 
the  course  of  repi-esentation  from  executor  to 
executor  is  interrupted  by  any  one  administration, 
it  is  necessary  for  the  ordinary  to  commit  adminis- 
tration afresh,  of  the  goods  of  the  deceased,  not 
administered  by  the  former  executor  or  adminstra- 
tor.  And  this  administrator,  de  bonis  non,  is  the 
only  legal  representative  of  the  deceased  in  matters 
of  personal  property. 

I  proceed  now,  fifthb/f   and  lastly,  to  inquire 
into  some  few  of  the  principal  points  of  their  office 
and  duty.    These  in  general  are  very  much  the 
same  in  both  executors  and  administrators,  except- 
ing, first,  that  the  executor  is  bound  to  perform  a 
will,  which  an  administrator  is  not,  unless  where 
a  testament  is  annexed  to  his  administration,  and 
then  he  differs  less  from  an  executor;  and  se- 
condly, that  an  executor  may  do  many  acts  before 
he  proves,  the  will,  but  an  administrator  may  do 
nothing  till  letters  of  administration  are  issued.    If 
a  stranger  takes  upon  him  to  act  as  executor,  with- 
out any  just  authority  (as  by  intermeddling  with  the 
goods  of  the  deceased,  and  many  other  transac- 
tions) he  is  called  in  law  an  executor  of  his  own 
wrong,  de  son  forty  and  is  liable  to  all  the  trouble 
of  an  executorship,  without  any  of  the  profits  or 
advantages,  but  merely  doing  acts  of  necessity  or 
humanity,  as  locking  up  the  goods,  or  burying  the 
corpse  of  the  deceased,  will  not  amount  to  such 
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an  intermeddling,  as  will  charge  a  man  execntor  of 
his  own  wrong.  But  the  power  and  duty  of  a  right- 
ful executor  or  administrator  are, 

1.  He  must  bury  the  deceased  in  a  manner  suit- 
able to  the  estate  which  he  leaves  behind  him. 
Necessary  funeral  expenses  are  allowed,  previous 
to  all  other  debts  and  charges ;  but  if  the  executor 
or  administrator  be  extravagant,  it  is  a  species  of 
deoastcUion  or  waste  of  the  substance  of  the  de* 
ceased,  and  shall  only  be  prejudicial  to  himself,  aud 
not  to  the  creditors  or  legatees  of  the  deceased* 

2.  The  executor,  or  the  administrator  durante 
ninore  atatey  or  durante  absentia,  or  cum  testa* 
mento  anneaoo,  must  prove  the  wiU  of  the  deceased; 
which  is  done  either  in  common  Jbrm,  which  is 
only  upon  bis  own  oath  before  the  ordinary,  or  his 
surrogate ;  or  per  testes,  in  more  solemn  form  of 
law,  in  case  the  validity  of  the  will  be  disputed. 
When  the  will  is  so  proved,  the  original  must  be 
deposited  in  the  registry  of  the  ordinary,  and  a 
copy  thereof  in  parchment,  is  made,  out  under  the 
seal  of  the  ordinary,  and  delivered  to  the  executor 
or  administrator,  tc^ther  with  a  certificate  of  its 
having  been  proved  before  him ;  all  which  together 
is  usually  stiled  the  probate.  In  defect  of  any  will^ 
the  person  entitled  to  be  administrator  must  also  at 
this  period  take  out  letters  of  administration  under 
seal  of  the  ordinary,  whereby  an  executorial  power 
to  collect  and  administer,  that  is,  dispose  of  the 
goods  of  the  deceased,  is  vested  in  him,  and  he 
must,  by  statute  22  &  23  Car.  IL  c.  10.  enter  into 
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a  bood  with  sureties,  ftkhftilly  to  execute  his 
trust*  If  all  the  goods  of  the  deceased  lie  within 
the  same  jurisdiction,  a  proUite  before  the  ordi- 
nary, or  an  administratioQ  granted  by  him,  are  the 
only  proper  ones;  but  if  the  deceased  had  bona 
naUMbilia  or  chattels  to  the  value  of  a  hundred  shil- 
Uf^Sj  in  two  distinct  dioceses  or  jurisdictions,  then 
the  will  must  be  proved,  or  administration  must  be 
taken  out,  before  the  metropolitan  of  the  province, 
by  way  of  specml  prerogative,  whence  the  courts 
where  the  validity  of  such  wills  is  tried,  and  the 
offices  where  they  are  registered,  are  called  the 
prerogative  courts,  and  the  prerogative  offices,  of 
the  provinces  of  Canterbury  and  York. 

S.  The  executor  or  administrator  is  to  make  an 
inventory  of  all  the  goods  and  chattels,  whether  in 
possession  or  action,  of  the  deceased,  which  he  is 
to  deliver  in  to  the  ordinary  upon  oath,  if  thereunto 
lawfully  required. 

4*  He  is  to  collect  all  the  goods  and  chattels  so 
inventoried:  and  to  that  end  he  has  very  large 
powers  and  interests  conferred  on  him  by  law, 
being  the  representative  of  the  deceased,  and  hav- 
ing the  same  property  in  his  goods  as  the  principal 
had  when  living,  and  the  same  remedies  to  recover 
them.  And  if  there  be  two  or  more  executors,  a 
sale  or  release  by  one  of  them  shall  be  good  against 
all  the  rest,  but  in  case  of  administrators  it  is 
otherwise.  Whatever  is  so  recovered,  that  is  of  a 
saleable  nature,  and  may  be  converted  into  ready 
moneyj  is  called  assets  in  (lie  hands  of  the  exe* 
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cator  or  administrator,  that  is  sufficieot  or  enough 
(from  the  French  cufsezjy  to  make  him  charge- 
able to  a  creditor  or  legatee,  so  far  as  such 
goods  and  chattels  extend.  Whatever  assets  so 
come  to  his  hands,  he  may  convert  into  ready 
money,  to  answer  the  demands  that  may  be  made 
upon  him. 

5.  The  executor  or  administrator  must  pay  the 
debU  of  the  deceased.  In  payment  of  debts  he 
must  observe  the  rules  of  priority ;  otherwise,  on 
deficiency  of  assets,  if  he  pays  those  of  a  lower  de- 
gree first,  he  must  answer  those  of  a  higher  out  of 
his  own  estate.  And,  first,  he  may  pay  all  funeral 
charges,  and  the  expence  of  proving  the  will,  and 
the  like.  Secondly,  debts  due  to  the  king  on  re* 
cord  or  specialty.  Thirdly,  such  debts  as  are  by 
particular  statutes  to  be  preferred  to  all  others,  as 
the  forfeitures  for  not  burying  in  woollen,  money 
due  upon  poor's  rates,  for  letters  to  the  post-office, 
and  some  others.  Fourthly,  debts  of  record,  as 
judgments  (docquetted  according  to  the  statute 
"i  &  5  W.  &  M.  c.  20.)  statutes  and  recognizances. 
Fifthly,  debts  due  on  special  contracts;  as  for 
rent,  (for  which  the  lessor  has  often  a  better  remedy 
in  his  own  hands,  by  distraining)  or  upon  bondsj 
covenants,  and  the  like,  under  seal.  Lastly,  debts 
on  simple  contracts,  viz.  upon  notes  unsealed,  and 
verbal  promises.  Among  these  simple  contracts, 
servants'  wages  are  by  some  with  reason  preferred 
to  any  other.  Among  debts  of  equal  degree,  the 
executor  or  administrator  is  allowed  to  pay  himself 

s  2      ' 
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first,  by  retaining  in  his  hands  so  much  as  his  debts 
amount  to.  If  a  creditor  constitutes  his  debtor  his 
esecutor,  this  is  a  release  or  discharge  of  the  debt, 
whether  the  executor  acts  or  no ;  provided  there  be 
assets  sufficient  to  pay  the  testator's  debts*  Also 
if  no  suit  is  commenced  against  him,  the  executor 
may  pay  one  creditor  in  equal  degree  his  whole 
debt,  though  he  has  nothing  left  for  the  rest  ^  for, 
without  a  suit  commenced,  the  executor  has  oo 
legal  notice  of  the  debt* 

6.  When  the  debts  are  all  discharged,  the  fega- 
des  claim  the  next  regard ;  which  are  to  be  paid  by 
the  executor  so  far  as  his  assets  will  extend;  but  he 
may  not  give  himself  the  preference  herein,  as  io 
the  case  of  debts. 

A  legacy  is  a  bequest,  or  gift,  of  goods  and  chat 
tels  by  testament,  and  the  person  to  whom  it  was 
given  is  stiled  the  legatee ;  which  every  person  is 
capable  of  being,  unless  particularly  disabled  by 
the  common  law  or  statutes,  as  traitors,  papists, 
and  some  others.  This  bequest  transfers  an  in- 
choate property  to  the  legatee  ;  but  the  legacy  is 
not  perfect  without  the  assent  of  the  executor: 
for  in  him  all  the  chattels  are  vested ;  and  it  is  his 
business  first  of  all  to  see  whether  there  is  a  sniB* 
cient  fund  left  to  pay  the  debts  of  the  testator. 
And  in  case  of  a  deficiency  of  assets,  all  the  ge* 
n^allegacies  must  abate  proportionafoly,  in  order 
to  pay  the  debts ;  but  a  specific  legacy  (of  a  piece 
of  plate,  a  horse,  or  the  like)  is  not  to  abate  at  all, 
or  allow  any  thing  by  way  of  abatement,  unless 
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there  be  not  sufficient  without  it.  Upon  the  same 
principle,  if  the  legatees  have  been  paid  their 
legacies,  they  are  afterwards  bound  to  refund 
a  rateable  part,  in  case  debts  come  in,  more  than 
sufficient  to  exhaust  the  residuum  after  the  legacies 


If  the  legatee  die  before  the  testator,  the  legacy 
is  a  lost  or  lapsed  legacy,  and  shall  sink  into  the 
residuum.  And  if  a  cantingeni  legacy  be  left  to 
anyone;  as  when  he  attains,  or  if  he  attains,  the 
age  of  twenty-one ;  and  he  dies  before  that  time  $ 
it  is  a  lapsed  legacy.  But  a  legacy  to  one,  to  be 
paid  when  he  attains  the  age  of  twenty-one  years, 
is  a  vested  legacy ;  an  interest  which  commences  in 
prcBsentiy  although  it  be  sohendum  in  future :  and, 
if  the  legatee  dies  before  that  age,  his  representa- 
tives shall  receive  it  out  of  the  testator's  personal 
estate,  at  the  same  time  that  it  would  have  become 
payable,  in  case  the  legatee  bad  lived.  And,  in 
case  of  a  vested  legacy,  *due  immediately,  and 
charged  on  land  or  money  in  the  funds,  which 
yield  an  immediate  profit,  interest  shall  be  payable 
thereon  from  the  testator's  death ;  but  if  charged 
only  on  the  personal  estate,  which  cannot  be 
immediately  got  in,  it  shall  carry  interest  only 
from  the  end  of  the  year  after  the  death  of  the 
testator. 

7*  When  all  the  debts  and  particular  legacies 
are  discharged,  the  surplus  or  residuum  must  be 
paid  to  the  residuary  legatee,  if  any  be  appointed 
hy  the  will ;  and  if  there  be  none,  it  was  long  a 
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settled  notion  that  it  devolved  to  the  executor^Sf 
own  use,  by  virtue  of  his  executorship.  But  what* 
ever  ground  there  might  have  been  formerly  for  this 
opinion,  it  seems  now  to  be  understood  with  this 
restriction ;  that,  although  where  the  executor  has 
no  legacy  at  all  the  residuum  shall  in  general  be 
his  own,  yet  wherever  there  is  sufficient  on  the  face 
of  a  will,  (by  means  of  a  competent  legacy  or 
otherwise)  to  imply  that  the  testator  intended  his 
executor  should  not  have  the  residue,  the  undevised 
surplus  of  the  estate  shall  go  to  the  next  of  kin, 
the  executor  then  standing  upon  exactly  the  same 
footing  as  an  administrator. 

The  surplusage  of  intestates'  estates,  (except 
of  femes-covert,  which  are  left  as  at  common 
law)  shall,  after  the  expiration  of  one  full  year 
from  the  death  of  the  intestate,  be  distributed 
in  the  following  manner.  One  third  shall  go 
to  the  widow  of  the  intestate,  and  the  residue 
in  equal  proportions  to  his  children,  or  if  dead, 
to  their  representatives ;  that  is,  their  lineal  de- 
scendants: if  there  are  no  children  or  legal  re- 
presentatives subsisting,  then  a  moiety  shall  go 
to  the  widow,  and  a  moiety  to  the  next  of  kin- 
dred in  equal  degree  and  their  representatives : 
if  no  widow,  the  whole  shall  go  to  the  children : 
if  neither  widow  nor  children,  the  whole  shall  be 
distributed  among  the  next  of  kin  in  equal  degree 
and  their  representatives  :  but.  no  representatives 
are  admitted,  among  collaterals,  farther  than  the 
children  of   the   intestate's  brothers   and  sisters* 
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The  next  of  kindred,  here  referred  to,  are  to  be 
investigated  by  the  same  rules  of  consanguinity, 
as  those  who  are  entitled  to  letters  of  administra- 
tion. But  by  statute  1  Jac.  II.  c.  1 7.  if  the  father 
be  dead,  and  any  of  tlie  children  die  intestate 
without  wife  or  issue,  in  the  lifetime  of  the  mo- 
ther, she  and  each  of  the  remaining  children,  or 
their  representatives,  shall  divide  his  effects  in 
equal  portions. 

The  statute  of  distributions  expressly  excepts 
and  reserves  the  customs  of  the  city  of  London, 
of  the  province  of  York,  and  of  all  other  places 
having  peculiar  customs  of  distributing  intestates' 
effects.  I  shall  therefore  conclude  this  chapter, 
and  with  it  the  present  book,  with  a  few  remarks 
on  those  customs. 

In  the  first  place  we  may  observe,  that  in  the 
city  of  London,  and  province  of  York,  as  well 
as  in  the  kingdom  of  Scotland,  and  probably  also 
in  Wales,  (concerning  which  there  is  little  to  be 
gathered,  but  from  the  statute  7  &  3  W.  III. 
c.  38.)  the  effects  of  the  intestate,  after  payment 
of  his  debts,  are,  in  general,  divided  according 
to  the  ancient  universal  doctrine  of  the  pars  ra^ 
ticmabilis.  If  the  deceased  leaves  a  widow  and 
children,  his  substance  (deducting  for  the  widow 
l)er  apparel,  and  the  furniture  of  her  bed-chamber, 
which  in  London  is  called  the  widow's  chamber  J . 
is  divided  into  three  parts ;  one  of  which  be- 
longs to  the  widow,  another  to  the  children,  and 
the  third  to  the  administrator:  if  only  a  widow. 
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or  only  children,  they  shall  respectivelyi  in  either 
case,  take  one  moiety,  and  the  administrator  the 
other;  if  neither  widow  nor  child,  the  adminis* 
trator  shall  have  the  whole.  And  this  portion, 
or  dead  man*s  part,  the  administrator  was  wont 
to  apply  to  his  own  use,  till  the  statute  1  Jac.  11. 
c.  17-  declared  that  the  same  should  be  subject 
to  the  statute  of  distribution. 

It  is  also  to  be  observed,  that  if  the  wife  be 
provided  for  by  a  jointure  before  marriage,  in 
bar  of  her  customary  part,  it  puts  her  in  a  state 
of  nonentity,  with  regard  to  the  custom  only; 
but  she  shall  be  entitled  to  her  share  of  the 
dead  man's  part  under  the  statute  of  distribu- 
tions, unless  barred  by  special  agreement.  And 
if  any  one  of  the  children  are  advanced  by  the 
father  in  his  lifetime  with  any  sum  of  money 
(not  amounting  to  their  full  proportionable  part) 
they  shall  bring  that  portion  into  hotchpot  with 
the  rest  of  the  brothers  and  sisters,  but  not  with 
the  widow,  before  they  are  entitled  to  any  be- 
nefit under  the  custom  :  but,  if  they  are  fully 
advanced,  the  custom  entitles  them  to  no  further 
dividend. 

Thus  far  in  the  main  the  customs  of  London 
and  of  York  agree  :  but,  besides  certain  other 
less  material  variations,  there  are  two  principal 
points  in  which  they  considerably  difier.  One 
is,  that  in  London  the  share  of  the  children 
(or  orphanage  part)  is  not  fully  vested  in  them 
till    the   age   of  twenty-one,    before  which  they 
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cannot  dispose  of  it  by  testament :  and  if  they 
die  under  that  age,  whether  sole  or  married, 
their  share  shall  survive  to  the  other  children ; 
bat  after  the  age  of  twenty-one,  it  is  free  from 
any  orphanage  custom,  and  in  case  of  intestacy, 
shall  fall  under  the  statute  of  distributions. 
The  other,  that  in  the  province  of  York,  the 
heir  at  common  law,  who  inherits  any  land 
either  in  fee  or  in  tail,  is  excluded  from  any 
filial  portion  or  reasonable  part. 


(     'lOO     ) 


BOOK  III. 

OF  PRIVATE  WRONGS. 


CHAPTER   I. 

OF   TH£    RKDRBSS    OP    PRIVATE   WRONGS    BY  THE 
MERE   ACT   OF   THE    PARTIES. 

Wrongs  are  divisible  iDto  two. sorts  or  species; 
private  wrongs  and  pubUc  wrongs^  The  former  are 
an  iDfringement  or  privation  of  the  private  or  civil 
rights  belonging  to  individuals,  considered  as  in- 
dividuals; and  are  thereupon  frequently  termed 
civil  injuries :  the  latter  are  a  breach  and  violation 
of  public  rights  and  duties,  which  affect  the  whole 
community,  considered  as  a  community,  and  are 
distinguished  by  the  harsher  appellation  of  crima 
and  misdemeanors. 

The  more  effectually  to  accomplish  the  redress 
of  private  injuries,  courts  of  justice  are  instituted 
in  every  civilized  society.  This  remedy  is  there- 
fore principally  sought  by  application  to  these 
courts  of  justice ;  that  is,  by  civil  suit  or  action. 
But«.as  there  are  certain  injuries  of  such  a  nature, 
that  some  of  them  furnish  and  others  require  a 
more  speedy  remedy  than  can  be  had  in  the  ordi- 
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nary  forms  of  jastice,  there  is  allowed  in  those 
cases  an  extra-judicial  or  eccentrical  kind  of  re- 
medy; of  which  I  shall  first  of  all  treat,  before  I 
consider  the  several  remedies  by  suit :  and,  to  that 
end,  shall  distribute  the  redress  of  private  wrongs 
into  three  several  species :  first,  that  which  is  ob* 
tained  by  the  mere  act  of  the  parties  themselves; 
secondly,  that  which  is  effected  by  the  mere  act 
and  operation  of  law;  and,  thirdly,  that  which 
arises  from  suit  or  action  in  courts,  which  consists 
in  a  conjunction  of  the  other  two,  the  act  of  the 
parties  co-operating  with  the  act  of  law. 

And,  first,  of  that  redress  of  private  injuries, 
which  is  obtained  by  the  mere  act  of  the  parties. 
This  is  of  two  sorts ;  first,  that  which  arises  from 
the  act  of  the  injured  party  only;  and,  secondly, 
that  which  arises  from  the  joint  act  of  all  the  parties 
together. 

Of  the  first  sort  is, 

I.  The  defence  of  one's  self,  or  the  mutual  and 
reciprocal  defence  of  such  as  stand  in  the  relations 
of  husband  and  wife,  parent  and  child,  master  and 
servant.  In  these  cases,  if  the  party  himself  or 
any  of  these  his  relations,  be  forcibly  attacked  in 
iiis  person  or  property,  it  is  lawful  for  him  to  repel 
force  by  force,  and  the  breach  of  the  peace  which 
Imppens,  is  chargeable  upon  hkn  only  who  began 
the  affray.  But  care  4i)ust  be  taken  that  the  resist* 
ance  does  not  exceed  the  bounds  of  mere  defence 
and  prevention ;  for  then  the  defender  would  him* 
self  become  the  aggressor. 

II.  Recaption  or  reprisal  is  another  species  of 
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remedy  by  the  mere  act  of  the  party  iDJured.  Th» 
happens,  when  any  one  hath  deprived  another  of 
his  property  in  goods  or  chattels  personal,  or 
wroDgfally  detains  one's  wife,  child,  or  servant: 
in  which  case  the  owner  of  the  goods,  and  the 
husband,  parent,  or  master,  may  lawfully  daim 
and  retake  them,  wherever  he  happens  to  find 
them ;  so  it  be  not  in  a  riotous  manner,  or  attended 
with  a  breach  of  the  peace.  If,  for  instance,  my 
horse  is  taken  away,  and  I  find  him  in  a  comnson, 
a  fair,  or  a  public  inn,  I  may  lawfully  seize  him  to 
my  own  use:  but  1  cannot  justify  breaking  open 
a  private  stable,  or  entering  on  the.  grounds  of 
a  third  person,  to  take  him,  except  he  be  felo- 
niously stolen  ;  but  must  have  recourse  to  an  action 
at  law. 

III.  As  recaption  is  a  remedy  given  to  the  party 
himself,  for  an  injury  to  his  personal  propei^,  so 
thirdly,  a  remedy  of  the  same  kind  for  injuries  to 
real  property,  is  by  entry  on  lands  and  tenements, 
when  another  person  without  any  right  has  taken 
possession  thereof. 

IV.  A  fourth  species  of  remedy  by  the  mere  act 
of  the  party  injured,  is  the  abatementy  or  removal 
of  nuisances.  What  nuisances  are,  and  their  se* 
veral  species,  we  shall  find  a  more  proper  place  to 
inquire  under  son^e  of  the  subsequent  divisions. 
At  present  I  shall  only  observe,  that  whatsoever 
unlawfully  annoys  or  doth  damage  to  another  is  a 
nuisance ;  and  such  nuisance  may  be  abated,  that 
is,  taken  away  or  removed  by  the  party  aggrieved 
thereby,  so  that  he  commits  no  riot  in  the  doing 
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of  it.  If  a  house  or  wall  is  erected  so  near  to  mine 
that  it  stops  my  ancient  lights,  which  is  a  prioaie 
naisance,  I  may  enter  my  ne^hbour's  land,  and 
peaceably  pull  it  down.  Or  if  a  new  gate  be 
erected  across  the  public  highway,  which  Ls  a 
common  nuisance,  any  of  the  king's  subjects  passing 
that  way  may  cut  it  down,  and  destroy  it. 

V.  A  fifth  case,  in  which  the  law  allows  a  man 
to  be  his  own  avenger,  or  to  administer  redress  to 
himself,  is  that  of  distreming  cattle  or  goods  for 
noD-payment  of  rent,  or  other  duties ;  or  distrein- 
iDg  another's  cattle  damage-feasanty  that  is,  doing 
damage,  or  trespassing  upon  his  land. 

As  the  law  of  distresses  is  a  point  of  great  use 
and  consequence,  I  shall  consider  it  with  some 
minuteness :  by  inquiring,  first,  for  what  injuries 
a  distress  may  be  taken ;  secondly,  what  things  may 
be  distreined ;  and  thirdly,  the  manner  of  taking, 
disposing  of,  and  avoiding  distresses. 

1.  And,  first,  it  is  necessary  to  premise,  that  a 
distress,  districiiOf  is  the  taking  of  a  personal  chat- 
tel out  of  the  possession  of  the  wrong-doer  into  the 
custody  of  the  party  injured,  to  procure  a  satisfac- 
tion for  the  wrong  committed.  1.  The  most  usual 
injury^  for  which  a  distress  may  be  taken,  is  that 
of  non-payment  of  rent.  A  distress  may  be  taken 
for  any  kind  of  rent  in  arrear;  the  detaining  where- 
of beyond  the  day  of  payment  is  an  injury  to  him 
that  is  entitled  to  receive  it.  2.  For  neglecting  to 
do  suit  to  the  lord's  court,  or  other  personal  ser- 
vice, the  lord  may  distrein  of  common  right.  3. 
For  amercements  in  a  court-leet  a  distress  may  be 
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had  of  common  right ;  bat  not  for  amercement  in 
a  court-baron,  withoat  a  special  prescription  to 
warrant  it.  4.  Another  injury,  for  which  dis- 
tresses may  be  taken,  is  where  a  man  finds  beasts 
of  a  stranger  wandering  in  his  grounds,  damage- 
feasant;  that  is,  doing  him  hurt  or  damage,  by 
treading  down  his  grass,  or  the  like ;  in  which  case 
the  owner  of  the  soil  may  distrain  them,  till  satis- 
faction be  made  him  for  the  injury  he  has  thereby 
sustained.  5.  Lastly,  for  several  duties  and  pe- 
nalties inflicted  by  special  acts  of  parliament,  (as 
for  assessments  made  by  commissioners  of  sewers, 
or  for  the  relief  of  the  poor)  remedy  by  distress  and 
sale  is  given. 

2.  Secondly;  as  to  the  things  which  may  be 
distressed,  or  taken  in  distress,  we  may  lay  it  down 
as  a  general  rule,  that  all  chattels  personal  are 
liable  to  be  distreined,  unless  particularly  protected 
or  exempted.  I nstead  therefore  of  mentioning  what 
things  are  distreinable,  it  will  be  easier  to  recouat 
those  which  are  not  so,  with  the  reason  of  their  par- 
ticular exemptions.  And,  1.  As  every  thing  which 
is  distreined  is  presumed  to  be  the  property  of  the 
wrong*doer,  it  will  follow  that  such  things,  where- 
in no  man  can  have  an  absolute  and  valuable  pro- 
perty (as  dogs,  cats,  rabbits,  and  all  animals/er^e 
natur€B)  cannot  be  distreined.  Yet  if  deer  (which 
axe  f era  naturtB)  are  kept  in  a  private  inclosure  for 
the  purpose  of  sale  or  profit,  this  so  far  changes 
their  nature,  by  reducing  them  to  a  kind  of  stock 
or  merchandize,  that  they  may  be  distreined  for 
rent.    2.  Whatever  is  in  the  present  use  or  occu* 
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patjon  of  any  man ;  as  an  axe  with  which  a  man  is 
cutting  wood,  or  a  horse  while  a  man  is  riding  him* 
fiat  horses  drawing  a  cart,  may,  (cart  and  all)  be 
distrained  for  rent-arrear.     A.  Valuable  things  in 
the  way  of  trade  shall  not  be  liable  to  distress.     As 
a  horse  standing  in  a  smith's  shop  to  be  shoed,  or 
in  a  common  inn  ;  or  cloth  at  a  taylor's  house  ;  or 
corn  sent  to  a  mill,  or  a  market.     For  all  these  are 
protected  and  privileged  for  the  benefit  of  trade ; 
and  are  supposed  in  common  presumption  not  to 
belong  to  the  owner  of  the  house,  but  to  his  cus« 
tomers.     But,  generally  speaking,  whatever  goods 
and  chattels  the  landlord  finds  upon  the  premises, 
whether  they  in  fact  belong  to  the  tenant  or  a 
stranger,  are  distreinable  by  him  for  rent.     4.  A 
man's  tools  and  utensils  of  his  trade,  the  axe  of  a 
carpenter,  the  books  of  a  scholar,  and  the  like. 
So,   beasts  of   the  plough,    averia  caruciB,    and 
sheep,  are  privileged  from  distresses  at  common 
law  3  while  dead  goods,  or  other  sort  of  beasts, 
which  Bracton  calls  cataUa  otiosQi  may  be  dis- 
treined.     But,  as  beasts  of  the  plough  may  be 
taken  in  execution  for  debt,  so  they  may  be  for 
distresses  by  statute,  which  partake  of  the  nature 
of  executions.     And  perhaps  the  true  reason  why 
these  and  the  tools  of  a  man's  trade  were  privi- 
leged at  the  common  law,  was  because  the  distress 
was  then  merely  intended  to  compel  the  payment 
of  the  rent,  and  not  as  a  satisfaction  for  its  non- 
payment :  and  therefore,  to  deprive  the  party  of 
the  instruments  and  means  of  paying  it,  would 
counteract  the  very  end  of  the  distress.     5.  No- 
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thing  shall  be  distreined  for  rent,  which  may  not 
be  rendered  again  in  as  good  a  plight  as  when  it 
was  distreined  ;  for  which  reason  milk,  fruit,  and 
the  like,  cannot  be  distreined.  6.  Lastly,  things 
fixed  to  the  freehold  may  not  be  distreined;  as 
caldrons,  windows,  doors,  and  chimney-pieces :  for 
they  savour  of  the  realty. 

In  pointing  out  therefore  the  methods  of  dis- 
treining,  I  shall  in  general  suppose  the  distress  to 
be  made  for  rent ;  and  remark,  where  necessary, 
the  differences  between  such  distress,  and  one  taken 
for  other  causes. 

In  the  first  place  then,  all  distresses  must  be 
made  by  day,  unless  in  the  case  of  damage-'feasant, 
an  exception  being  there  allowed,  lest  the  beasts 
should  escape  before  they  are  taken.  And,  when 
a  person  intends  to  make  a  distress,  he  must,  by 
himself  or  his  bailiff,  enter  on  the  demised  pre- 
mises; formerly  during  the  continuance  of  the 
lease,  but  now  if  the"  tenant  holds  ov^r,  the  land- 
lord may  distrein  within  six  months  after  the  deter- 
mination of  the  lease ;  provided  his  own  title  or 
interest,  as  well  as  the  tenant's  possession,  con- 
tinue at  the  time  of  distress.  If  the  lessor  does 
not  find  sufficient  distress  on  the  premises,  for- 
merly he  could  resort  no  where  else.  But  now  the 
landlord  may  distrein  any  goods  of  his  tenant,  car- 
ried off  the  premises  clandestinely,  wherever  he 
finds  them  within  thirty  days  afterj  unless  they 
have  been  bondjide  sold  for  a  valuable  considera- 
tion :  and  all  persons  privy  to,  or  assisting  in,  such 
fraudulent  conveyance,  forfeit  double  the  value  to 
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the  landlord.  The  landlord  may  also  distrein  the 
beasts  of  his  tenant,  feeding  upon  any  commons 
or  wastes,  appendant  or  appurtenant  to  the  demised 
premises.  And  he  may,  by  the  assistance  of  the 
peace-officer  of  the  parish,  break  open  in  the  day- 
time any  place,  whither  the  goods  have  been  frau- 
dulently removed  and  locked  up  to  prevent  a  dis- 
tress j  oath  being  first  made,  in  case  it  be  a  dwel- 
jiog-hoase,  of  a  reasonable  ground  to  suspect  that 
such  goods  are  concealed  therein. 

Where  a  man  is  entitled  to  distrein  for  an  entire 
duty,  he  ought  to  distrein  for  the  whole  at  once ) 
and  not  for  part  at  one  time,  and  part  at  another. 
But  if  he  distreins  for  the  whole,  and  there  is  sot 
sufficient  on  the  premises,  or  he  happens  to  mistake 
in  the  value  of  the  thing  distreined,  and  so  takes  an 
insufficient  distress,  he  may  take  a  second  distress 
to  complete  his  remedy. 

Distresses  must  be  proportioned  to  the  thing 
distreined  for.  By  the  statute  of  Madbridge, 
32  Hen.  III.  c.  4.  if  any  man  takes  a  great  or  un- 
i^asonable  «Iistress,  for  rent-arrear,  he  shall  be 
heavily  amerced  for  the  same.  As,  if  the  landlord 
distreins  two  oxen  for  tWelve-pence  rent ;  the  tak- 
ing of  both  is  an  unreasonable  distress:  but,  if 
there  were  no  other  distress  nearer  the  value  to  be 
found,  he  might  reasonably  have  distreined  one  of 
them ;  but  for  homage,  fealty,  or  suit  and  service, 
as  also  for  parliamentary  wages,  it  is  said  that  no 
distress  can  be  excessive.  For  as  these  distresses 
cannot  be  sold,  the  owner,  upon  making  satisfac- 
tion, may  have  his  chattels  again.    The  remedy 
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for  excessive  distresses  is  by  a  special  action  od  the 
statute  of  Marlbridge,  for  an  action  of  trespass  is 
not  maintainable  upon  this  account,  it  beiog  no  in- 
jury  at  the  common  law. 

When  the  distress  is  thus  taken,  the  next  con- 
sideration is  the  disposal  of  it.     For  which  purpose 
the   things  distreined  must  in  the  first  place  be 
carried  to  some  pound,  and  there  impounded  by 
the  taker.    But,  in  their  way  thither,  they  may  be 
rescued  by  the  owner  in  case  the  distress  was  takea 
without  cause,  or  contrary  to  law,  as  if  no  rent  be 
due,  if  they  were  taken  upon  the  highway,  or  the 
like;    in  these    cases    the   tenant    may  lawfully 
make  rescue.     But  if  they  be  once  impounded, 
even  though  taken  without  any  cause,  the  owner 
may  not  break    the  pound,    and   take  them  out, 
for  they  are  then  in  the  custody  of  the  law. 

A  pound  CporaiSj  whieh  signifies  any  inclosure) 
is  either  pound-overt  that  is  open  overhead,  or 
pound-cou^r^  that  is  close.  By  the  statute  1  &2 
P.  &  M.  c.  12.  no  distress  of  cattle  can  he  driven 
out  of  the  hundred  where  it  is  taken,  unless  to  a 
pound*over  within  the  same  shire;  and  within 
three  miles  of  the  place  where  it  was  taken.  Tliis 
is  for  the  benefit  of  the  tenants,  that  they  may 
know  where  to  find  and  replevy  the  distress.  And 
by  statute  11  Geo.  II.  c.  19.  which  was  made  for 
the  benefit  of  landlords,  any  person  distreining  for 
rent,  may  turn  any  part  of  the  premises  upon  which 
a  distress  is  taken  into  a  pound,  pro  hac  viccy  for 
securing  of  such  distress.  If  a  live  distress,  of 
animals,  be  impoupded  in  a  common  pound-overt, 


OF    PRIVATE   WRONGS*  409 

the  owner  must  take  notice  of  it  at  his  peril,  but 
if  in  any  special  poi^nd*overt,  so  constituted  for 
this  particular  purpose,  the  distreinor  must  give 
notice  to  the  owner;  and  in  both  these  cases,  the 
owner,  and  not  the  distreinor,  is  bound  to  provide 
the  beasts  with  food  and  necessaries.  But  if  they 
are  put  in  a  pound  covert,  as  in  a  stable  or  the 
like,  the  landlord  or  distreinor  must  feed  and 
sustain  them.  A  distress  of  household  goods,  or 
other  dead  chattels,  which  are  liable  to  be  stolen 
or  damaged  by  weather,  ought  to  be  impounded  in 
a  pound-covert,  else  the  distreinor  must  answer  for 
the  consequences. 

When  impounded,  the  goods  were  formerly,  as 
was  before  observed,  only  in  the  nature  of  a  pledge 
or  security  to  compel  the  performance  of  satisfac- 
tion; and  upon  this  account  it  hath  been   held, 
that  the  distreinor  is  not  at  liberty  to  work  or  use 
a  distreined   beast.    And  thus  the  law  still  con* 
tinues  with  regard  to  beasts  taken  damage-feasant, 
and  distresses  for  suit  or  services ;  which  must  re- 
main impounded  till  the  owner  makes  satisfaction  f 
or  contests  the  right  of  distreining,  by  replevying 
the  chattels.    To  replevy  (replegiare,  that  is,  to 
take  back  the  pledge)  is,  when  a  person  distreined 
upon  applies  to  the  sheriff  or  his  officers,  and  has 
the  distress  returned  into  his  own  possession,  upon 
giving  good  security  to  try  the  right  of  taking  it  in 
a  suit  at  law,  and  if  that  be  determined  against 
]  hini,  to  return  the  cattle  or  goods  once  more  into 
I  the  hands  of  the  distreinor. 

And,  at  this  moment,  by  several  acts  of  parlia^ 
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meat,  in  all  cases  of  distress  for  rent,  if  the  tenant 
or  owner  do  not  within  five  days  after  the  distress 
is  taken,  and  notice  of  the  cause  thereof  given 
him,  replevy  the  same  with  sufficient  securi^;  the 
distreinor,  with  the  sheriff  or  constable,  shall  cause 
the  same  to  be  appraised  by  two  sworn  appraisers, 
and  sell  the  same  towards  satisfaction  of  the  rent 
and  charges,  rendering  the  overplus,  if  any,  to  the 
owner  himself.     And,  by  this  means,  a  fall  and 
entire  satisfaction  may  now  be  had  for  rent  in 
arrear,  by  the  mere  act  of  the  party  himself,  vt, 
by  distress,  the  remedy  given  at  common  law ;  and 
sale  consequent  thereon,  which  is  added  by  act  of 
parliament. 

VI.  The  seizing  of  heriots,  when  due  on  the 
death  of  a  tenant,  is  also  another  species  of  self 
remedy :  not  much  unlike  that  <tf  taking  cattle  or 
goods  in  distress.  As  for  that  division  of  heriots, 
which  is  called  heriot-service,  and  is  only  a  species 
of  rent,  the  lord  may  distrein  for  this,  as  well  as 
seize;  but  for  heriot-custom,  the  lord  may  seize 
the  identical  thing  itself,  but  cannot  distrein  aoy 
other  chattel  for  it.  The  like  speedy  and  efiectual 
remedy,  of  seizing,  is  given  with  regard  to  many 
things  that  are  said  to  lie  in  franchise  3  as  waifs, 
wrecks,  estrays,  deodands,  and  the  like ;  all  which 
the  person  entitled  thereto  may  seize,  without  the 
formal  process  of  a  suit  or  action. 

The  remedies,  which  arise  from  the  joint  act  of 
all  the  parties  together,  are  only  two,  accord  and 
arbitration. 

I.  Accord  Is  a  satisfaction  agreed  upon  between 
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the  party  injaring  and  the  party  injured,  which 
when  performed,  is  a  bar  of  all  actions  upon  this 
account.  As  if  a  man  contract  to  build  a  house,  or 
deliver  a  horse,  and  fail  in  it  |  this  is  an  injury  for 
which  the  suflferer  may  have  his  reniedy  by  action ; 
but  if  the  party  injured  accepts  a  sum  of  money, 
or  other  thing  as  a  satisfaction,  this  is  a  redress  of 
that  injury,  and  entirely  takes  away  the  action. 
By  several  late  statutes,  (particularly  1 1  Geo.  II. 
c.  19.  in  case  of  irregularity  in  the  method  of  dis- 
treiDiDg ;  and  24  Geo.  II.  c.  24.  in  case  of  mistakes 
committed  by  justices  of  the  peace)  even  tender 
of  sufficient  amends  to  the  party  injured  is  a  bar  of 
bU  actions,  whether  he  thinks  proper  to  accept 
such  amends'  or  not. 

II.  Arbitration  is  where  the  parties  injuring  and 
iujured,  submit  all  matters  in  dispute,  concerning 
any  personal  chattels  or  personal  wrong,  to  the 
judgment  of  two  or  more  arbitratars,  who  are  to 
decide  the  controversy,  and  if  they  do  not  agree  it 
is  usual  to  add,  that  another  person  is  called  in  a^ 
wnqwre  (impere[tor  or  impar)  to  whose  sole  judg- 
ment it  is  then  referred,  or  frequently  there  is  only 
one  arbitrator  originally  appointed.  This  decision 
in  any  of  th«se' cases,  is  called  an  aivard.  And 
thereby  the  question  is  as  fully  determined,  and 
the  right  transferred  or  settled,  as  it  could  have 
been  by  the  agreement  of  the  parties  or  the  judg- 
ment of  a  court  of  justice.  But  the  right  of  real 
property  cannot  thus  pass  by  a  mere  award ;  which 
subtilty  in  poinrt  of  form  (for  it  is  now  reduced  to 
nothing  else)  had  its  rise  from  feudal  principles ; 
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fyr,  if  this  had  been  permitted,  the  land  might 
have  been  aliened  collusively  without  the  consent 
of  the  superior.  Yet  doubtless  an  arbitrator  may 
now  award  a  conveyance  or  a  release  of  land:  and 
it  will  be  a  breach  of  the  arbitration  bond  to  refase 
compliance.  For,  though  originally  the  submissioD 
to  arbitration,  used  to  be  by  word,  or  by  deed|  yet 
both  of  these  being  revocable  in  their  nature,  it  is 
now  become  the  practice  to  enter  into  matual 
bonds,  with  condition  to  stand  to  the  award  or 
arbitration  of  the  arbitrators  or  umpire  therein 
named. 

And  experience  having  shewn  the  great  use  of 
these  peaceable  and  domestic  tribunals,  especially 
in  settling  matters  of  account,  and  other  mercan- 
tile transactions,  which  are  difficult  and  almost  im- 
possible to  be  adjusted  on  a  trial  at  law,  the  legis- 
lature has  now  established  the  use  of  them,  as  weil 
in  controversies  where  causes  are  depending,  as  in 
those  where  no  action  is  brought;  enacting  by 
statute  9  &  10  W.  III.  c.  15.  that  all  merchants 
and  others,  who  desire  to  end  any  controversy,  suit, 
or  quarrel,  (for  which  there  is  no  other  remedy  bat 
by  personal  action  or  suit  in  equity)  may  agree, 
that  their  submission  of  the  suit  to  arbitration  or 
umpirage  shall  "be  made  a  rule  of  any  of  the  kind's 
courts  of  record,  and  may  insert  such  agreement  in 
their  submission,  or  promise,  or  condition  of  the 
arbitration  bond;  which  agreement  being  proved 
upon  oath  by  one  of  the  witnesses  thereto,  the 
court  shall  make  a  rule  that  such  submission  and 
^yvwti  shall  be  conclusive,    and  after  such  rule 
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made^  the  parties  disobeying  the  award  shall  be 
liable  to  be  punished,  as  for  a  contempt  of  the 
coart;  unless  such  award  shall  be  set  aside  for 
corruption  or  other  misbehaviour  in  the  arbitrators 
or  umpire,  proved  on  oath  to  the  court,  within  one 
term  after  the  award  is  made. 


CHAPTER  11. 

OF  REDRESS     BY    THE    MERE   OPERATION   OF 

LAW. 

The  remedies  for  private  wrongs,  which  are  efi- 
fected  by  the  mere  operation  of  the  law,  will  fall 
within  a  very  narrow  compass ;  there  being  only 
two  instances  of  this  sort  that  at  present  occur  to 
my  recollection,  the  one  that  of  retainer,  where  a 
creditor  is  made  executor  or  administrator  to  his 
debtor:  the  other,  in  the  case  of  what  the  law  calls 
a  remitter. 

I.  If  a  person  indebted  to  another  makes  his 
creditor  or  debtee  his  executor,  or  if  such  creditor 
obtain  letters  of  administration  to  his  debtor,  in 
these  cases  the  law  gives  him  a  remedy  for  his 
debt,  by  allowing  him  to  retain  so  much  as  will 
pay  himself  before  any  other  creditors  whose  debts 
are  of  equal  degree.  But  the  executor  shall  not 
retain  his  own  debt,  in  prejudice  to  those  of  a 
higher  degree :  for  the  law  only  puts  him  in  the 
same  situation,  as  if  he  had  sued  himself  as  exe- 
cutor, and  recovered  his  debt ;  which  he  never 
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c#uld  be  supposed  to  have  done,  while  dd)ts  of  a 
higher  nature  subsisted.  Neither  shall  one  exe- 
cutor be  allowed  to  retain  his  own  debt,  in  prgu- 
dice  to  that  of  his  co-executor  in  equal  degree,  bat 
both  shall  be  discharged  in  proportion.  Nor  shall 
an  executor  of  his  own  wrong  be  in  any  case  per- 
mitted to  retain. 

11.  Remitter  is  where  he,  who  hath  the  true 
property  or  jus  ^oprietoAi  in  lands,  but  is  oat  of 
possession  thereof,  and  hath  no  right  jto  enter  with- 
out recovering  possession  in  an  action,  hath  after- 
wards the  freehold  cast  upon  him  by  some  subse- 
quent, and  of  course  defective,  title:  in  this  case 
he  is  remitted^  or  sent  back,  by  operation  of  law, 
to  his  ancient  and  more  certain  title. 


CHAPTER  III. 

OF   COURTS    IN   GSNVRAL. 

The  next,  and  principal,  object  of  our  inquiries, 
is  the  redress  of  injuries  by  suit  in  courts  :  where- 
in the  act  of  the  parties  and  the  act  of  law  co- 
operate ;  the  act  of  the  parties  being  necessary  to 
set  the  law  in  motion,  and  the  process  of  the  law 
being  in  general  the  only  instrument,  by  which  the 
parties  are  enabled  to  procure  a  certain  and  ade- 
quate redress. 

And  here  it  will  not  be  improper  to  observe,  that 
although,  in  the  several  cases  of  redress  by  the  act 
of  the  parties  mentioned  in  a  former  chapter,  the 
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law  allows  an  extra  judicial  remedy,  yet  that  does 
not  exclude  the  ordiimry  course  of  justice :  but  it 
is  ooly  an  additional  weapon  put  into  the  hands  of 
certain  persons  in  particular  instances,  where  na* 
tural  equity  or  the  peculiar  circumstances  of  their 
situation  required  a  more  expeditious  remedy,  than 
the  formal  process  of  any  court  of  judicature  can 
furnish. 

In  all  other  cases  it  is  a  gieneral  and  indisputable 
rule,  that  where  there  is  a  legal  right,  there  is 
also  a  legal  remedy,  by  suit  or  actbn  at  law,  when- 
ever that  right  is  invaded.  And,  in  treating  of 
these  remedies  by  suit  in  courts,  I  shall  pursue  the 
following  method :  first,  I  shall  consider  the  nature 
and  several  species  of  courts  of  justice :  and,  se- 
condly, I  shall  point  out  in  which  of  these  courts, 
and  in  what  manner,  the  proper  remedy  may  be 
had  for  any  private  injury;  or,  in  other  words, 
what  injuries  are  cognizable,  and  how  redressed,  in 
each  respective  species  of  courts. 

First  then,  of  courts  of  justice.  And  herein  we 
will  consider,  first,  their  nature  and  incidents  in 
general ;  and,  then,  the  several  species  of  them, 
erected  and  acknowledged  by  the  laws  of  England. 

A  court  is  defined  to  be  a  place  wherein  justice 
is  judicially  administered.  And,  as  by  our  excel- 
lent constitution  the  sole  executive  power  of  the 
laws  is  vested  in  the  person  of  the  king,  it  will 
follow  that  all  courts  of  justice,  which  are  the 
medium  by  which  he  administers  the  laws,  are 
derived  from  the  power  of  the  croVm.>  In  all  these 
courts,  the  king  is  supposed  in-  contemplation  of 


416  OF   PlifVATK  WRONGS. 

law  to  be  always  present ;  but  as  that  is  in  feet  im- 
possible,  he  is  there  represented  by  his  judges, 
whose  power  is  only  an  emanation  of  the  royal 
prerogative. 

For  the  more  speedy,  universal^  and  impartial 
administration  of  justice  between  subject  and  sab- 
ject,  the  law  hath  appointed  a  prodigious  variety  of 
courts,  some  with  a  more  limited,  others  with  a 
more  extensive  jurisdiction ;  some  constituted  to 
enquire  only,  others  to  hear  and  determine ;  some 
to  determine  in  the  first  instance,  others  upon 
appeal  and  by  way  of  review.    All  these  in  their 
turns  will  be  taken  notice  of  in  their  respective 
place :  and  I  shall  therefore  here  only  mention  one 
distinction,  that  runs  throughout  them  all;  m* 
that  some  of  them  are  courts  of  record^  others  not 
qf  record.    A  court  of  record  is  that  where  the  acts 
and  judicial  proceedings  are  enrolled  in  parchment 
for  a  perpetual  memorial  and  testimony :  which 
rolls  are  called  the  records  of  the  court,  and  are 
of  such  high  and  super-eminent  authority,  that  their 
truth  is  not  to  be  called  in  question.     But,  if  there 
appear  any  mistake  of  the  clerk  in  making  up  such 
record,  the  court  will  direct  him  to  amend  it.    All 
courts  of  record  are  the  king's  courts,  in  right  of 
his  crown  and  royal  dignity,  and  therefore  no  other 
court  hath  authority  to  fine  or  imprison ;  so  that 
the  very  erection  of  a  new  jurisdiction  with  power 
of  fine  or  imprisonment  makes  it  instantly  a  court 
of  record.    A  court  not  of  record  is  the  court  of  a 
private  man ;  whom  the  law  will  not  intrust  with 
any  discretionary  power  over  the  fortune  or  liberty 
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of  his  fellow-subjects.  Sach  are  the  cottits-baron 
incident  to  eveiy  manor^  and  other  inferior  juris- 
dictions: where  the  proceedings  are  not  enrolled 
or  recorded;  but  as  well  their  existence  as  the 
truth  of  the  matters  therein  contained  shall^  if 
disputed^  be  tried  and  determined  by  a  jury.  These 
courts  can  hold  no  plea  of  matters  cognizable  by 
the  common  law,  unless  under  the  value  of  40s. ; 
nor  of  any  forcible  injury  whatsoever,  not  having 
any  process  to  arrest  the  person  of  the  defendant. 

In  every  court  there  must  be  at  least  three  con- 
stituent parts,  the  actovy  reus,  and  judex :  the 
actor,  or  plaintiff^  who  complains  of  an  injury 
done;  the  reus,  or  defendant,  who  is  called  upon 
to  make  satisfaction  for  it;  and  the  judex,  or 
judicial  power,  which  is  to  examine  the  truth  of 
the  fact,  to  determine  the  law  arising  upon  that 
fact,  and,  if  any  injury  appears  to  have  been 
done,  to  ascertain,  and  by  its  officers  to  apply  the 
remedy.  It  is  also  usual  in  the  superior  courts 
to  have  attorneys,  and  advocates  or  counsel,  as 
assistants. 

An  attorney  at  law  is  one  who  is  put  in  the 
place,  stead,  or  turn  of  another,  to  manage  his 
matters  of  law.  Formerly  every  suitor  was  obliged 
to  appear  in  person,  to  prosecute  or  defend  his 
suit,  unless  by  special  license  under  the  king's 
letters  patent.  This  is  still  the  law  in  criminal 
cases.  And  an  idiot  cannot  to  this  day  appear  by 
attorney^  but  in  person ;  for  he  hath  not  discretion 
to  enable  him  to  appoint  a  proper  substitute  ;  and 
upon  his  being  brought  before  the  court  in  so 

t2 
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defenceless  a  condition,  the  judges  are  bound  to 
take  care  of  his  interests^  and  they  shall  admit  tbe 
best  plea  in  bis  behalf  that  any  one  present  can 
suggest.    These  attcnmeys  are  now  formed  into  a 
regular  corps;  they  are  admitted  to  the  execution 
of  their  o£Bce  by  the  superior  courts  of  Westmin- 
ster-hall ;  and  are  in  all  points  officers  of  the  re- 
spective courts  to  which  they  are  admitted :  and, 
as  they  have  many  privileges  on  account  of  their 
attendance  there,  so  they  are  peculiarly  subject  to 
the  censure  and  animadversion  of  the  judges.    No 
man  can  practice  as  an  attorney  in  any  of  those 
courts,    but  such  as  is  admitted  and   sworn  an 
attorney  of  that  particular  court :  an  attorney  of  the 
court  of  king's  bench  cannot  practise  in  the  court 
of  common  pleas ;  nor  vice  oerta.    To  practise  in 
the  court  of  chancery  it  is  also  necessary  to  be 
admitted  a  solicitor  therein:  and  by  the  statute 
22  Greo.  II.  C.46.  no  person  shall  act  as  an  attorney 
at  the  court  of  quarter  sessions,  but  such  as  has 
been  r^ularly  admitted  in  some  superior  court  of 
record.     So  early  as  the  statute  4  Hen.  IV.  c.  18. 
it  was  enacted,  that  i^ttorneys  should  be  examined 
by  the  judges,  and  none  admitted  but  such  as  were 
virtuous,    learned,    and  sworn  to  do  their  duty. 
And  many  subsequent  statutes  have  laid  them  under 
farther  regulations. 

Of  advocates,  or  (as  we*  generally  call  them) 
counsel,  there  are  two  species  or  degrees ;  barris- 
ters, and  seijeants.  The  former  are  admitted  after 
a  considerable  period  of  study,  or  at  least  standing, 
in  the  inns  of  court ;  and  are  in  our  old  books  stiied 
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apprentices,  apprentiai  ad  legem,  being  looked 
upon  as  merely  learners,  and  not  qualified  to  exe- 
cute the  full  office  of  an  advocate  till  they  were 
sixteen  years  standing;  at  which  time,  according 
to  Fortescue,  they  might  be  called  to  the  state  and 
degree  of  Serjeants,  or  servientes  ad  legem.  I  shall 
only  observe,  that  seijeants  at  law  are  bound  by  a 
solemn  oath  to  do  their  duty  to  their  clients :  and 
that  by  custom  the  judges  of  the  courts  of  West- 
minster are  always  admitted  into  this  venerable 
order,  before  they  are  advanced  to  the  bench. 
From  both  these  degrees  some  are  usually  selected 
to  be  bis  majesty's  counsel  learned  in  the  law; 
the  two  principal  of  whom  are  called  his  attorney, 
and  solicitor,  general.  They  must  not  be  employed 
in  any  cause  against  the  crown  without  special 
license;  in  which  restriction]  they  agree  with  the 
advocates  of  the  fisc :  hut  in  the  imperial  law  the 
prohibition  was  carried  still  farther,  and  perhaps 
was  more  for  the  dignity  of  the  sovereign ;  for, 
excepting  some  peculiar  causes,  the  fiscal  advocates 
were  not  permitted  to  be  at  all  concerned  in  private 
suits  between  subject  and  subject.  A  custom  has 
of  late  years  prevailed  of  granting  letters  patent 
of  precedence  to  such  barristers,  as  the  crown 
thinks  proper  to  honour  with  that  mark  of  distinc- 
tion: whereby  they  are  entitled  to  such  rank  and 
pre-audience  as  are  assigned  in  their  respective 
patents ;  sometimes  next  after  the  king's  attorney- 
general,  but  usually  next  after  his  majesty's  coun- 
sel then  being.  These  (as  well  as  the  queen's 
attorney  and  solicitor  general)  rank  promiscuously 
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with  the  king's  coansel,  and  together  with  them 
sit  within  the  bar  of  the  respective  courts:  bat 
receive  no  salaries,  and  are  not  sworn ;  and  there- 
fore are  at  liberty  to  be  retained  in  causes  against 
the  crown.    And  all  other  seijeants  and  banisters 
indiscriminately  (except  in  the  court  of  common 
pleas,  where  only  seijeants  are  admitted)  may  take 
upon    them  the  protection  and  defence  of  any 
suitors,  whether  plaintiff  or  defendant ;    who  are 
therefore  called  their  citento,  like  the  dependants 
upon  the  ancient  Roman  orators.    These  indeed 
practised  gratis,  for  honour  merely,  or  at  most  for 
the  sake  of  gaining  influence:  and  so  likewise  it  is 
established  with  us,  that  a  counsel  can  maintain 
no  action  for  his  fees;  which  are  given,  not  as 
locatio  vel  conductio,  but  as  quiddam  honorarium ; 
not  as  a  salary  or  hire,  but  as  a  mere  gratuity, 
which  a  counsellor  cannot  demand  without  doing 
wrong  to  his  reputation :  as  is  also  laid  down  with 
regard  to  advocates  in  the  civil  law,  whose  homo- 
rarium  was  directed  by  a  decree  of  the  senate  not 
to  exceed  in  any  case  ten  thousand  sesterces,  or 
about  Xi.80.  of  English  money.     And,  in  order  to 
encourage  due  freedom  of  speech  in  the  lawful  de- 
fence of  their  clients,  and  at  the  same  time  to  give 
a  check  to  the  unseemly  licentiousness  of  prostitute 
and  illiberal  men  (a  few  of  whom  may  sometimes 
insinuate  themselves  even  into  the  most  honourable 
professions)  it  hath  been  holden  that  a  counsel  is 
not  answerable  for  any  matter  by  him  spoken,  re- 
lative to  the  cause  in  hand,  and  suggested  in  his 
client's  instructions;    although  it    should  reflect 
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upon  the  reputation  of  another,  and  even  prove 
absolutely  groundless ;  but  if  he  mentions  an  un- 
truth of  his  own  invention,  or  even  upon  instruc- 
tions, if  it  be  impertinent  to  the  cause  in  hand,  he 
is  then  liable  to  an  action  from  the  party  injured. 
And  counsel  guilty  of  deceit  or  collusion  are  pu* 
nishable  by  the  statute  Westm.  1.  3.  £dw.  I.  c.  28. 
with  imprisonment  for  a  year  and  a  day,  and  per- 
petual silence  in  the  courts :  a  punishment  still 
sometimes  inflicted  for  gross  misdemeanors  in 
practice. 


CHAPTER  IV. 

OF  THE    PUBLIC    COURTS    OF     COMMON    LAW  AND 

sauiTv. 

Ws  are  next  to  consider  the  several  species  and 
distinctions  of  courts  of  justice,  which  are  acknow- 
ledged and  used  in  this  kingdom.  And  these  are 
either  such  as  are  of  public  and  general  jurisdiction 
throughout  the  whole  realm ;  or  such  as  are  only 
of  a  private  and  special  jurisdiction  in  some  parti- 
cular parts  of  it.  Of  the  former  there  are  four 
sorts ;  the  universally  established  courts  of  com- 
mon law  and  equity  ;  the  ecclesiastical  courts ;  the 
courts  military  5  and  courts  maritime.  And,  first, 
of  such  public  courts  as  are  courts  of  common  law 
and  equity. 

I.  The  lowest,  and  at  the  same  time  the  most 
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expeditious^  court  of  justice  known  to  the  law  of 
England,  is  the  court  of  piepoudre,  so  called  firom 
the  dusty  feet  of  the  suitors,  and  derived,  accofd- 
ing  to  some,  from  pied  paldreaux  (a  pedlar  in  old 
French)  and  therefore  signifying  the  court  of  soch 
petty  chapmen  as  resort  to  fairs  or  markets.  It  is 
a  court  of  record,  incident  to  every  fair  and  market; 
of  which  the  steward  of  him,  who  owns  or  has  the 
toll  of  the  market,  is  the  judge;  and  its  jurisdic- 
tion extends  to  administer  justice  for  all  commer- 
cial injuries  done  in  that  very  fair  or  market,  and 
not  in  any  preceding  one.  So  thatthe  injury  must 
he  done,  complained  of,  heard,  and  determined, 
within  the  compass  of  one  and  the  same  day,  un- 
less the  fair  continues  longer.  The  court  bath 
cognizance  of  all  matters  of  contract  that  can 
possibly  arise  within  the  precinct  of  that  fair  or 
market ;  and  the  plaintiff  must  make  oath  that  the 
cause  of  an  action  arose  there.  From  this  court 
a  writ  of  error  lies,  in  the  nature  of  an  appeal,  to 
the  courts  at  Westminster;  which  are  now  also 
bound  by  the  statute  19  Geo.  III.  c.  70.  to  issue 
writs  of  execution,  in  aid  of  its  process,  after 
judgment;  where  the  person  or  effects  of  tbe 
defendant  are  not  within  the  limits  of  this  inferior 
jurisdiction. 

II.  The  court-barcn  is  a  court  incident  to  every 
manor  in  the  kingdom,  to  be  holden  by  the 
steward  within  the  said  manor.  This  court-baron 
is  of  two  natures  t  the  one  is  a  customary  court, 
of  which  we  formerly  spoke,  appertaining  entirely 
to  the  copyholders,    in  which   their  estates  are 
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transferred  by  surrender  and  admittance,  and  other 
matters  transacted  relative  to  their  tenures  only. 
The  other,  of  which  we  now  speak,  is  a  court  of 
common  law,  and  it  is  the  court  of  the  barons,  by 
which  name  the  freeholders  were  sometimes  an- 
ciently called:  for  that  is  held  before  the  free- 
holders who  owe  suit  and  service  to  the  manor, 
the  steward   being   rather  the  registrar  than  the 

judge- 

III.  A  hundred  court  is  only  a  larger  court- 
baron,  being  held  for  all  the  inhabitants  of  a  par- 
ticular hundred  instead  of  a  manor.  The  free 
suitors  are  here  also  the  judges,  and  the  steward 
the  registrar,  as  in  the  case  of  a  court-baron.  It 
is  likewise  no  court  of  record;  resembling  the 
former  in  all  points,  except  that  in  point  of  terri- 
tory it  is  of  a  greater  jurisdiction.  But  these 
courts,  as  causes  are  equally  liable  to  removal 
from  hence  to  the  superior  court,  and  may  also 
be  reviewed  by  writ  of  false  judgment,  are  there-^ 
fore  fallen  into  disuse  With  regard  to  the  trial 
of  actions. 

IV.  The  county  court  is  a  court  incident  to  the 
jurisdiction  of  the  sheriff.  It  is  not  a  court  of 
record,  but  may  hold  pleas  of  debt  or  damages 
under  the  value  of  forty  shillings.  But,  as  pro- 
ceedings in  these  courts  are  removable  into  the 
king's  superior  courts,  and  as  a  writ  of  false  judg- 
ment may  be  had,  in  nature  of  a  writ  of  error; 
this  has  occasioned  the  disuse  of  bringing  actions 
therein. 

V.  The   court  of  common  pleas,    or,   as   it  is 
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freqoeDtly  termed  in  law^  the  court  Qf  amam 
bemch. 

The  distribation  of   common  justice  between 
man  and  man  was  thrown  into  so  provident  an 
order,  that  the  great  judicial  officers  were  made  to 
form  a  cheque  upon  each  other :  the  court  of  chan- 
cery issuing  all  original  writs  under  the  great  seal 
to  the  other  courts;    the  common  pleas    being 
allowed  to  determine  all  causes  between  private 
subjects;  the  exchequer  managing  the  king's  re- 
venue ;  and  the  court  of  king's  bench  retaining  all 
the  jurisdiction  which  was  not  cantoned  out  to 
other  courts,  and  particularly  the  superintendence 
of  all  the  rest  by  way  of  appeal ;  and   the  sole 
cognizance  of  pleas  of  the   crown    or  criminal 
causes.    For  pleas  or  suits  are  regularly  divided 
into  two  sorts  :  pleas  qf  the  crown^  which  compre- 
hend all  crimes  and  misdemeanors,  wherein  the 
king   (on  behalf  of  the  public)  is  the  plaintiff; 
and  common  pleas,  which  include  all  civil  actions 
depending  between  subject    and    subject.      The 
former  of   these  were  the  proper  object  of  the 
jurisdiction  of  the  court  of  king's   bench;    the 
latter  of  the  court  of  common  pleas :  which  is  a 
court  of  record,  and  is  stiled  the  lock  and  key  of 
the  common  law ;  for  herein  only  can  real  actions, 
that  is  actions  which  concern  the  right  of  freehold 
or  the  realty,  be  originally  brought :  and  all  other, 
or  personal,    pleas    between  man  and    man,  are 
likewise   here    determined ;    though    in   most  oi 
them    the   king's   bench   has    also   a   concurrent 
authority. 
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The  jadges  of  this  conrt  are  at  present  four  in 
number,  one  chief  and  three  puisne  justices,  created 
by  the  king's  letters  patent,  who  sit  every  day  in 
the  four  terms  to  hear  and  determine  all  matters 
of  Jaw  arising  in  civil  causes,  whether  real,  per- 
sonal, or  mixed  and  compounded  of  both.  These 
it  takes  cognizance  of,  as  well  originally,  as  upon 
removal  from  the  inferior  courts  before  men- 
tioned. But  a  writ  of  error,  in  the  nature  of  an 
appeal,  lies  from  this  court  into  the  court  of  king's 
bench. 

VI.  The  court  of  king's  bench  (so  called  be- 
cause the  king  used  formerly  to  sit  there  in  person, 
the  stile  of  the  court  still  being  coram  ipso  rege) 
is  the  supreme  court  of  common  law  in  the  king- 
dom ;  consisting  of  a  chief  justice  and  three  puisne 
justices,  who  are  by  their  office  the  sovereign 
conservators  of  the  peace  and  supreme  coroners 
of  the  land.  Yet,  though  the  king  himself  used 
to  sit  in  this  court,  and  still  is  supposed  so  to  do ; 
he  did  not,  neither  by  law  is  he  empowered  to,  de- 
termine any  cause  or  motion,  but  by  the  mouth  of 
his  judges,  to  whom  he  hath  committed  his  whole 
judicial  authority. 

The  jurisdiction  of  this  court  is  very  high  and 
transcendent.  It  keeps  all  inferior  jurisdictions 
within  the  bounds  of  their  authority,  and  may 
either  remove  their  proceedings  to  be  determined 
here,  or  prohibit  their  progress  below.  It  super- 
intends all  civil  corporations  in  the  kingdom.  It 
commands  magistrates  and  others  to  do  what  their 
duty  requires,  in  every  case  where  there  is  no 
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Other  specific  remedy.    It  protects  the  liherty  of 
the  subject,  by  speedy  and  sammary  interposition. 

It  takes  cognizance  both  of  criminal  and  civil 
causes ;  the  former  in  what  is  called  the  crown- 
side  or  crown-office ;  the  latter  in  the  plea-side  of 
the  court. 

For  this  court  is  likewise  a  court  of  appeal  into 
which  may  be  removed  by  writ  of  error  all  deter- 
minations of  the  court  of  common  pleas^  and  of 
all  inferior  courts  of  record  in  England;  and  to 
which,  till  lately,  a  writ  of  error  lay  also  from  the 
court  of  king's  bench  in  Ireland.  Yet  even  this 
so  high  and  honourable  court  is  not  the  dernier 
resort  of  the  subject;  for,  if  he  be  not  satisfied 
with  any  determination  here,  he  may  remove  it  by 
writ  of  error  into  the  house  of  lords,  or  the  court 
of  exchequer  chamber,  as  the  case  may  happeq, 
according  to  the  nature  of  the  suit,  and  the  manner 
in  which  it  has  been  prosecuted. 

VII.  The  court  of  exchequer  is  inferior  in  rank 
not  only  to  the  court  of  king's  bench,  but  to  the 
common  pleas  also:  but  I  have  chosen  to  consider 
it  in  this  order,  on  account  of  its  double  capacity, 
as  a  court  of  law  and  a  court  of  equity  also,  and 
is  intended  principally  to  order  the  revenues  of  the 
crown,  and  to  recover  the  king's  debts  and  duties. 
It  is  called  the  exchequer,  scacchartumy  from  the 
checqued  cloth,  resembling  a  chess-board,  which 
covers  the  table  there ;  and  on  which,  when  certain 
of  the  king's  accounts  are  made  up,  the  sums  are 
marjced  and  scored  with  counters.  It  consists  of 
'''vo  divisions  :  the  receipt  of  the  exchequer,  ifriiich 
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manages  the  royal  revenue^  and  with  which  these 
commentaries  have  no  concern ;  and  the  court  or 
jadicial  part  of  it,  whtdi  is  again  subdivided  into 
a  court  of  equity,  and  a  court  of  common  law. 

The  court  of  equity  is  held  in  the  exchequer 
chamber  before  the  lord  treasurer,  the  chancellor 
of  the  exchequer,  the  chief  baron,  and  three 
puisne  ones.  The  primary  and  original  business  of 
this  court  is  to  call  the  king's  debtors  to  account, 
by  bill  filed  by  the  attorney-general ;  and  to  re- 
cover any  lands,  tenements,  or  hereditaments,  any 
goods,  chattels,  or  other  profits  or  benefits,  belong- 
ing to  the  crown.  For  as  all  the  ofiicers  and  mi- 
nfsters  of  this  court  have,  like  those  of  other  su- 
perior courts,  the  privilege  of  suing  and  being 
sued  only  in  their  own  court;  so  also  the  king^s 
debtors  and  farmers,  and  all  accomp^ants  of  die 
exchequer,  are  privileged  to  sue  and  implead  all 
manner  of  persons  in  the  same  court  of  equity, 
that  they  themselves  are  called  into  They  have 
likewise  privilege  to  sue  and  implead  one  another, 
or  any  stranger,  in  the  same  kind  of  common 
law  actions  (where  the  personalty  only  is  con- 
cerned) as  are  prosecuted  in  the  court  of  com- 
mon pleas. 

In  this  court,  on  the  equity  side,  the  clergy 
have  long  used  to  exhibit  their  bills  for  the  non- 
payment of  tithes ;  in  which  case  the  surmise  of 
being  the  king's  debtor  is  no  fiction,  they  being 
bound  to  pay  him  their  first  fruits,  and  annual 
tenths.  But  the  chancery  has  of  late  years  ob- 
tained a  large  share  in  this  business. 
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Ad  appeal  from  the  equity  side  of  this  court  lies 
iromediately  to  the  hoase  of  peers :  but  from  the 
commoo  law  side,  in  pursoance  of  the  statute 
31  Edw.  III.  c.  12.  a  writ  of  error  must  be  first 
brought  into  the  court  of  exchequer  chamber. 
And  from  the  determination  there  had  there  iies^ 
in  the  dernier  resort^  a  writ  of  error  to  the  house 
of  lords. 

VIII.  The  high  court  of  chancery  is  the  only 
remaining,  and  in  matters  of  civil  property  by 
much  the  most  important  of  any,  of  the  king's 
superior  and  original  courts  of  justice.  It  has  its 
name  of  chancery,  cancellariay  from  the  judge  who 
presides  here,  the  lord  chancellor,  or  canceUcarius; 
who,  sir  Edward  Coke  tells  us,  is  termed  a  cancel- 
UmdOf  from  cancelling  the  king's  letters  patent 
when  granted  contrary  to  law,  which  is  the  highest 
point  of  his  jurisdiction.  The  office  of  chancellor, 
or  lord  keeper,  (whose  authority  by  statute  5  £liz. 
c.  18.  is  declared  to  be  exactly  the  same)  is  with 
us  at  this  day  created  by  the  mere  delivery  of  the 
king's  great  seal  into, his  custody:  whereby  he  be- 
comes, without  writ  or  patent,  an  officer  of  the 
greatest  weight  and  power  of  any  now  subsisting 
in  the  kingdom ;  and  superior  in  point  of  prece- 
dency to  every  temporal  lord.  He  is  a  privy  coaa- 
sellor  by  his  office,  and,  according  to  lord  chancel- 
lor EUesmere,  prolocutor  of  the  house  of  lords  by 
prescription.  To  him  belongs  the  appointment  of 
all  justices  of  the  peace  throughout  the  kingdom. 
Being  formerly  usually  an  ecclesiastic,  (for  nooe 
else  were  then  capable  of  an  office  so  conversant 
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in  writings)  and  presiding  over  the  royal  chapel^ 
he  became  keeper  of  the  king's  conscience ;  vi* 
siter,  in  right  of  the  king,  of  all  hospitals  and 
colleges  of  the  king's  foundation ;  and  patron  of 
all  the  king's  livings  under  the  value  of  twenty 
marks  pet*  annum  in  the  king's  books.  He  is  the 
general  guardian  of  all  infants,  idiots,  and  lu* 
natics ;  and  has  the  general  superintendence  of  all 
charitable  uses  in  the  kingdom.  And  all  this^ 
over  and  above  the  vast  and  extensive  jurisdiction 
which  he  exercises  in  his  judicial  capacity  in  the 
court  of  chancery :  wherein,  as  in  the  exchequer, 
there  are  two  distinct  tribunals,  the  one  ordinary, 
being  a  court  of  common  law,  the  other  extraordi- 
naiy,  being  a  court  of  equity. 

The  ordinary  legal  court  is  much  more  ancient 
than  the  court  of  equity.  Its  jurisdiction  is  to  hold 
plea  upon  a  scire  facias  ^  to  repeal  and  cancel  the 
king's  letters  patent,  when  made  against  law,  or 
upon  untrue  suggestions ;  and  to  hold  plea  of  pe- 
titions, numstrans  de  droity  traverses  of  offices,  and 
the  like ;  when  the  king  hath  been  advised  to  do 
any  act,  or  is  put  in  possession  of  any  lands  or 
goods,  in  prejudice  of  a  subject's  right.  On 
proof  of  which,  as  the  king  can  never  be  supposed 
intentionally  to  do  any  wrong,  the  law  questions 
not  but  he  will  immediately  redress  the  injury; 
and  refers  that  conscientious  task  to  the  chan- 
cellor, the  keeper  of  his  conscience.  It  also  ap- 
pertains to  this  court  to  hold  plea  of  all  personal 
actions,  where  any  oflScer  or  minister  of  the  court 
is  a  party.     It  might  likewise  hold  plea  (by  scire 
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facias)  of  partitions  of  lands  id  coparcenary^  and 
of  dower,  where  any  ward  of  the  crown  was  con- 
cerned in  interest,  so  long  as  the  military  tenares 
subsisted :  as  now  it  may  also  do  of  the  tithes  of 
forest  land,  where  granted  by  the  kiDg  and  claimed 
by  a  stranger  against  the  grantee  of  the  erown ; 
and  of  executions  on  statutes,  or  recognizances  in 
nature  thereof  by  the  statute  23  Hen.  VIII.  c.  6. 
But  if  any  cause  comes  to  issue  in  this  court,  that 
is,  if  any  fact  be  disputed  between  the  parties, 
the  chancellor  cannot  try  it,  having  no  power  to 
summon  a  jury,  but  must  deliver  the  record  jfro- 
pria  manu  into  the  court  of  king^s  bench,  where 
it  shall  be  tried  by  the  country,   and  judgment 
shall  be  there  given  thereon.     And  when  judgment 
is  given  in  chancery  upon  demurrer  or  the  like,  a 
writ  of  error,  in  nature  of  an  appeal,  lies  out  of 
this  ordinary  court  into  the  court  of  king's  bench : 
for  v^hich  reason  very  little  is  usually  done  on  the 
common  law  side  of  the  court. 

In  this  ordinary,  or  legal  court,  is  also  kept  the 
o^cina  justiHtB;  out  of  which  all  original  wiits 
that  pass  under  the  great  seal,  all  commissions  of 
charitable  uses,  sewers,  bankruptcy,  idiotcy,  lu- 
nacy, and  the  like,  issue ;  and  for  which  it  is  al- 
ways open  to  the  subject,  who  may  there  at  any 
time  demand  and  have,  ex  debito  jusiiti<e,  any 
writ  that  his  occasions  may  call  for.  These  writs 
(relating  to  the  business  of  the  subjeet)  and  the 
returns  to  them,  were,  according  to  the  simplicity 
of  ancient  times,  originally  kept  in  a  hamper,  in 
hanaperio,  and  the  others  (relating  to  such  matters 
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wherein  the  crown  is  immediately  or  mediately 
concerned)  were  preserved  in  a  little  sack  or  bag, 
m  parva  baga^  and  thence  hath  arisen  the  dis- 
tinction of  the  hanaper  office,  and  petty  bag  office, 
which  both  belong  to  the  common  law  court  in 
chancery. 

But  the  extraordinary  court,  or  court  of  equity, 
is  now  become  the  court  of  the  greatest  judicial 
consequence.  This  distinction  between  law  and 
equity,  as  administered  in  different  courts,  is  not 
at  present  known,  nor  seems  to  have  ever  been 
known,  in  any  other  country  at  any  time. 

The  reason  and  necessities  of  mankind,  arising 
from  the  great  change  in  property  by  the  extension 
of  trade  and  the  abolition  of  military  tenures,  co- 
operated in  enabling  many  great  men  who  have 
presided  in  chancery,  to  build  a  system  of  ju- 
risprudence and  jurisdiction  upon  wide  and  ra- 
tional foundations.  And  the  power  and  busi- 
ness of  the  court  have  now  increased  to  an  amazing 
degree. 

From  this  court  of  equity  in  chancery,  as  from 
the  other  superior  courts,  an  appeal  lies  to  the 
house  of  peers.  But  there  are  these  difierences 
between  appeals  from  a  court  of  equity,  and  writs 
of  error  from  a  court  of  law  3  1.  That  the  former 
may  be  brought  upon  any  interlocutory  matter, 
the  latter  upon  nothing  but  only  a  definitive  judg- 
ment. 2.  That  on  writs  of  error  the  house  of 
lords  pronounces  the  judgment ;  on  appeals  it 
gives  direction  to  the  court  below  to  rectify  its  own 
decree. 
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IX.  The  next  court  that  I  shall  meDtioD  is  ooe 
that  hath  no  origiDal- jurisdiction,  but  is  ooly  a 
court  of  appeal,  to  correct  the  errors  of  other  juris- 
dictioDS.    This  is  the  court  of  exchequer  chamber; 
which  was  first  erected  by  statute  31  £dw.  III. 
c.  1 2.   to  determine  causes  upon   writs  of  error 
from  the  common  law  side  of  the  court  of  exche- 
quer.   And  to  that   end  it  consists  of  the  lord 
chancellor  and  lord  treasurer,  taking  unto  them 
the  justices  of  the  king's  bench  and  common  pleas. 
In  imitation  of  which,  a  second  court  of  exchequer 
chamber  was  erected  by  statute  27  £l!z.  c.  8.  con- 
sisting of  the  justices  of  the  common  pleas,  and 
the  barons  of  the  exchequer,  before  whom  writs  of 
error  may  be  brought  to  reverse  judgments  in  cer- 
tain suits  originally  begun  in  the  court  of  king's 
bench.    Into  the  court  also  of  exchequer  chauiber, 
(which  then  consists  of  all  the  judges  of  the  three 
superior  courts,  and  now  and  then  the  lord  chan- 
cellor also)    are  sometimes  adjourned    from  the 
other  courts,   such   causes,    as  the  judges  upon 
argument  find  to  be  of  great  weight  and  difficulty, 
before  any  judgment  is  given  upon  them  in  the 
court  below. 

From  all  the  branches  of  this  court  of  exche- 
quer chamber,  a  writ  of  error  lies  to 

X.  The  house  of  peers :  which  is  the  supreme 
court  of  judicature  in  the  kingdom,  having  at 
present  no  original  jurisdiction  over  causes,  but 
only  upon  appeals  and  writs  of  error,  to  rectify 
any  injustice  or  mistake  of  the  law,  committed 
by  the  courts  below,  and  is  in  all  causes  the  last 
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resort,  from  whose  judgment  no  farther  appeal  is 
permitted;  but  every  subordinate  tribunal  must 
conform  to  their  determinations^  the  law  reposing 
an  entire  confidence  in  the  honour  and  conscience 
of  the  noble  persons  who  compose  this  important 
assembly,  that  (if  possible)  they  will  make  them- 
selves masters  of  those  questions  upon  which  they 
undertake  to  decide,  and  in  all  dubious  cases 
refer  themselves  to  the  opinions  of  the  judges^ 
who  are  summoned  by  writ  to  advise  them; 
since  upon  their  decision  all  property  must  finally 
depend. 

XI.  Before  I  conclude  this  chapter^  I  must 
also  mention  an  eleventh  species  of  courts,  of 
general  jurisdiction  and  use,  which  are^  derived 
out  of,  and  act  as  collateral  auxiliaries  to,  the 
foregoing,  I  mean  the  courts  of  assize  and  iim 
prim. 

These  are  composed  of  two  or  more  commis- 
sioners, who  are  twice  in  every  year  sent  by  the 
Icing's  special  commission  all  round  the  kingdom, 
(except  London  and  Middlesex,  where  courts  of 
«wi  prius  are  holden  in  and  after  every  term,  before 
the  chief  or  other  judge  of  the  several  superior 
courts,  and  except  the  four  northern  counties, 
where  the  assizes  are  holden  only  once  a  year) 
to  try  by  a  jury  of  the  respective  counties  the  truth 
of  such  matters  of  fact,*  as  are  then  under  dispute 
in  the  courts  of  Westminster-hall. 

They  usually  make  their  circuits  in  the  respec- 
tive vacations  after  Hilary  and  Trinity  terms. 
The  judges  upon  their  circuits  sit  by  virtue  of 
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five  several  authorities.      1.  The  oommissioQ  of 
the  peace.    2.  A  commission  of  oyer  and  tenniner* 
3.  A  commission  of  general  gaol-deUveni.    The 
4th  commission  is^  A  commission  of  assize,  di- 
rected to  the  justices  and  seijeants  therein  named, 
to  take  (together  with  their  associates)  assizes  in 
the  several  counties;  that  is,  to  take  the  verdict 
of  a  peculiar  species  of  jury,  called  an  assize^  and 
summoned  for  the  trial  of  landed  disputes,  of  which 
hereafter.    The  other  authority  is,  5.  Thatof»tt» 
prius,  which  is  a  consequence  of  the  commissioa 
of  assize,    being  annexed  to  the  office   of  those 
justices  by  the  statute  of  Westm.  2.  ISEdw.  1. 
c.  30.  and  it  empowers  them  to  try  all   questions 
of  fact  issuing  out  of  the  courts  at  Westminster, 
that  are  then  ripe  for  trial  by  jury.     These  by  the 
course  of  the  courts  are  usually  appointed  to  be 
tried  at  Westminster,  in  some  Easter  or  Michael- 
mas term,  by  a  jury  returned  from   the   county 
wherein  the  cause  of  action  arises,  but  with  this 
proviso,  nisi  prius,  unless  before  the  day  prefixed 
the  judges  of  assize  come  into  the  county  in  ques- 
tion.    This  they  are  sure  to  do  in  the  vacations 
preceding  each  Easter  and  Michaelmas  term^  which 
saves  much  expence  and  trouble. 

These  are  the  several  courts  of  common  law  and 
equity,  which  are  of  a  public  and  general  juris- 
dictiouj  throughout  the  kingdom. 
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CHAPTER  V. 

OF  CODRTS    ECCLESIASTICAL,    MILITARY,   AND 

MARITIME. 

Besides  the  several  courts,  which  were  treated  of 
in  the  preceding  chapter,  and  in  which  all  injuries 
are  redressed,  that  fall  under  the  cognizance  of 
the  common  law  of  England,  or  that  spirit  of 
equity  which  ought  to  be  its  constant  attendant^ 
there  still  remain  some  other  courts  of  a  juris- 
diction equally  public  and  general:  which  take 
cognizance  of  other  species  of  injuries,  of  an 
ecclesiastical,  military,  and  maritime  nature ;  and 
therefore  are  properly  distinguished  by  the  title  of 
ecclesiastical  courts,  courts  military,  and  courts 
maritime, 

I.  In  briefly  recounting  the  various  species  of 
ecclesiastical  courts,  or,  as  they  are  often  styled, 
courts  christian,  (curice  christianitaiis)  I  shall  begin 
with  the  lowest,  and  so  ascend  gradually  to  the 
supreme  court  of  appeal. 

J.  The  archdeacon's  court  is  the  most  inferior 
court  in  the  whole  ecclesiastical  polity.  It  is  held 
h  the  archdeacon's  absence,  before  a  judge  ap- 
pointed by  himself,  and  called  his  official:  and 
/ts  jurisdiction  is  sometimes  in  concurrence  with^ 
sometimes  in  exclusion  of,  the  bishop's  court 
of  the  diocese.  Hence,  however,  by  statute 
24  Hen.  VIII.  c.  12.  an  appeal  lies  to  that  of  the 
bishop. 
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2.  The  consistory  court  of  every  diocesan  bishop 
18  held  in  their  several  cathedrals  for  the  trial  of 
all  ecclesiastical  causes  arising  within  their  respec- 
tive dioceses.  The  bishop's  chancellory  or  his 
commissary^  is  the  judge;  and  from  his  sentence 
an  appeal  lies,  by  virtue  of  the  same  statute,  to 
the  archbishop  of  each  province  respectively. 

8.  The  court  of  arches  is  a  court  of  appeal  be- 
longing to  the  archbishop  of  Canterbury ;  whereof 
the  judge  is  called  the  dean  of  the  arches;  because 
he  anciently  held  his  court  in  the  church  o( 
St.  Mary  le  bow  {sancta  Maria  de  arcubus)  though 
all  the  principal  spiritual  courts  are  now  holden 
at  doctors'  commons.  His  proper  jurisdiction  is 
only  over  the  thirteen  peculiar  parishes  belonging 
to  the  archbishop  in  London;  but' the  office  of 
dean  of  the  arches  having  been  for  a  longtime 
united  with  that  of  the  archbishop's  principal 
official,*  he  now,  in  right  of  the  last-mentioned 
office,  (as  doth  also  the  official  principal  of  the 
archbishop  of  York)  receives  and  determines  ap-  ' 
peals  from  the  sentences  of  all  inferior  ecclesias-  I 
tical  courts  within  the  province.  And  from  biro 
an  appeal  lies  to  the  king  in  chancery  (that 
is,  to  a  court  of  delegates  appointed  under  the 
king's  great  seal)  as  supreme  head  of  the  English 
church. 

4.  The  court  of  peculiars  is  a  branch  of,  and 
annexed  to  the  court  of  arches.  It  has  a  jurisdic- 
tion over  all  those  parishes  dispersed  through  the 
province  of  Canterbury  in  the  midst  of  other 
dioceses,   which   are    exempt  from  the    ordinary 
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jorisdiction,  and  subject  to  the  metropolitan  only. 
All  ecclesiastical  causes,  arising  within  these  pecu*^ 
liar  or  exempt  jurisdictions,  are  originally  cogni- 
zable by  this  court ;  trom  which  an  appeal  lies  to 
the  king  in  chancery. 

5.  The  prerogative  court  is  established  for  the 
trial  of  all  testamentary  causes,  where  the  deceased 
hath  left  bona  notabilia  within  two  different 
dioceses.  In  which  case  the  probate  of  wills  be- 
ioDgs,  as  we  have  formerly  seen,  to  the  archbishop 
of  the  province,  by  way  of  special  prerogative. 
And  ail  causes  relating  to  the  wills,  administra-> 
tions,  or  legacies  of  such  persons  are,  originally, 
cognizable  herein,  before  a  judge  appointed  by 
the  archbishop,  called  the  judge  of  the  prerogative 
court ;  from  wliom  an  appeal  lies  to  the  king  in 
chancery. 

6.  The  great  court  of  appeal  in  all  ecclesiastical 
causes,  viz,  the  court  of  delegates^  judices  delegaii^ 
appointed  by  the  king's  commission  under  his  great 
seal,  and  issuing  out  of  chancery,  to  represent  his 
royal  person,  and  hear  all  appeals  to  him  made  by 
virtue  of  the  statute  of  25  Hen.  VIII.  c.  19.  This 
commission  is  frequently  filled  with  lords,  spiritual 
3nd  temporal,  and  always  with  judges  of  the  courts 
at  Westminster,  and  doctors  of  the  civil  law. 
But  in  case  the  king  himself  be  party  in  any  of 
these  suits,  the  appeal  does  not  then  lie  to  him 
•n  chancery,  which  would  be  absurd :  but,  by  the 
statute  24  Hen.  VIII.  c.  12.  to  all  the  bishops  of 
^he  realm,  assembled  in  the  upper  house  of  con- 
vocation. 
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7*  A  cominissioQ  of  rewew  is  a  commission 
sometimes  granted^  in  extraordinary  cases,  to  re- 
vise the  sentence  of  the  court  of  delegates ;  when 
it  is  apprehended  they  have  been  led  into  a  ma- 
terial error.  But  it  is  not  matter  of  right,  which 
the  subject  may  demand  ex  debito  justii%<B ;  but 
merely  a  matter  of  favour,  and  which  therefore 
is  often  denied. 

These  are  now  the  principal  courts  of  ecclesias- 
tical jurisdiction  ;  none  of  which  are  allowed  to  be 
courts  of  record. 

II.  Next,  as  to  the  courts  military.  The  only 
court  of  this  kind  known  to,  and  established  by, 
the  permanent  laws  of  the  land,  is  the  court  of 
chioalry,  formerly  held  before  the  lord  high  con- 
stable and  earl  marshal  of  England  jointly.  This 
court  by  statute  13  Ric.  II.  c.  2.  hath  cognizance 
of  contracts  and  other  matters  touching  deeds  of 
arms  and  war,  as  well  out  of  the  realm  as  within 
it.  And  from  its  sentences  an  appeal  lies  imnae- 
diately  to  the  king  in  person :  but  is  now  grown 
almost  entirely  out  of  use,  on  account  of  the 
feebleness  of  its  jurisdiction,  and  want  ot  power 
to  enforce  its  judgments ;  as  it  can  neither  fine  nor 
imprison,  not  being  a  court  of  record. 

III.  The  maritime  courts,  or  such  as  have 
power  and  jurisdiction  to  determine  all  maritime 
injuries,  arising  upon  the  seas,  or  in  parts  oat  of 
the  reach  of  the  common  law,  are  only  the  court 
of -admiralty,  and  its  courts  of  appeal.  The  court 
of  admiralty  is  held  before  the  lord  high  admiral 
of  England,  or  his  deputy,  who  is  called  the  judge 
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of  the  court.  Its  proceediDgs  are  according  to 
the  method  of  the  civil  law,  like  those  of  the 
ecclesiastical  courts;  upon  which  account  it  is 
usually  held  at  the  same  place  with  the  superior 
ecclesiastical  courts,  at  doctors'  commons  in  Lon- 
don. It  is  no  couit  of  record  any  more  than  the 
spiritual  courts.  From  the  sentences  of  the  ad'- 
miralty  judge  an  appeal  always  lay,  in  ordinary 
course,  to  the  king  in  chancery.  But  it  is  ex- 
pressly declared  by  statute,  that  upon  appeal  made 
to  the  chancery,  the  sentence  definitive  of  the  de- 
legates appointed  by  commission  shall  be  fiqah 

Appeals  from  the  vice-admiralty  courts  in  Ame- 
rica, and  our  other  plantations  and  settlements, 
may  be  brought  before  the  courts  of  admiralty  in 
England,  as  being  a  branch  of  the  admiral's  juris- 
diction, though  they  may  also  be  brought  before  the 
king  in  council.  But  in  case  of  prize  vessels^ 
taken  in  time  of  war,  in  any  part  of  the  world,  and 
condemned  in  any  courts  of  admiralty  or  vice- 
admiralty  as  lawful  prize,  the  appeal  lies  to  certain 
commissioDers  of  appeals  consisting  chiefly  of  the 
privy  council,  and  not  to  judges  delegates.  The 
original  court,  to  which  this  court  is  permitted  in 
England,  is  the  court  of  admiralty ;  and  the  court 
of  appeal  is  in  effect  the  king's  privy  council,  the 
members  of  which  are,  in  consequence  of  treaties/ 
commissioned  under  the  great  seal  for  this  purpose 
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CHAPTER  VL 

or   COURTS   OF   A   8PBCIAL  JURISDICTION. 

In  the  two  preceding  chapters  I  have  considered 
the  several  courts,  the  jurisdiction  of  which  is 
public  and  general;  and  are  so  contrived  that 
some  or  other  of  them  may  adroinistCF  redress  to 
every  possible  injury  that  can  arise  in  the  kingdom 
at  large.  There  yet  remain  certain  others,  whose 
jurisdiction  is  private  and  special,  confined  to  par- 
ticular spots,  or  instituted  only  to  redress  particalar 
injuries.    These  are, 

I.  The  forest  courts,  instituted  for  the  govera- 
ment  of  the  king's  forests  in  different  parts  of  the 
kingdom,  and  for  the  punishment  of  all  injuries 
done  to  the  king's  deer  or  venison^  to  the  vert  or 
greensward,  and  to  the  covert  in  which  such  deer 
are  lodged.  These  are  the  courts  of  aitachmenU, 
o(  regard,  of  stveinmote,  and  of  jti«Hce-«eaf .  But 
since  the  era  of  the  revolution  in  1688,  the  forest 
laws  have  fallen  into  total  disuse,  to  the  great  ad- 
vantage of  the  subject. 

IL  A  second  species  of  private  courts,  is  that 
of  commissioners  of  sewers.  This  is  a  temporary 
tribunal  erected  by  virtue  of  a  commission  under 
the  great  seal ;  which  formerly  used  to  be  granted 
pro  re  nata  at  the  pleasure  of  the  crown,  but  now 
at  the  discretion  and  nomination  of  the  lord  cbao- 
cellor,  lord  treasurer,  and  chief  justices,  pursuant 
1  the  statute   23  Hen.  VIII.  c.  5.     Their  jaris- 
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diction  is  to  overlook  the  repairs  of  sea  banks  and 
sea  walls;    ahd  the   cleansing  of  rivers,    public 
streams,  ditches,  and  other  conduits,  whereby  any 
waters  are  carried  off;  and  is  confined  to  such 
county  or  particular  district  as  the  commission  shall 
expressly  name.     The  commissioners  are  a  court 
of  record,  and   may   fine  and   imprison  for  con- 
tempts ;  and  in  the  execution  of  their  duty  may 
proceed  by  jury,  or  upon  their  own  view,  and  may 
take  order  for  the  removal  of  any  annoyances,  or 
the  safe-guard  or  conservation  of  the  sewers  within 
their  commission,  either  according  to  the  laws  anc} 
customs  of  Romney-marsh,  or  otherwise  it  their 
own  discretion.     They  may  also  assess  such  rates, 
or  scots,  upon  the  owners   of  lands  within  their 
district,  as  they  shall  judge  necessary :  and,  if  any 
person  refuses  to  pay  them,   the   commissioners 
may  levy  the  same  by  distress  of  his  goods  and 
chattels;  or   they  may,  by  statute  23  Hen.  VIII. 
c.  5.  sell   his  freehold   lands  (and  by  the  7  Ann. 
c.  10,  his  copyhohl  also)   in  order   to  pay  sucli 
scots  or  asessments.     But  their  conduct  is  under 
the  control  of  the  court  of  king's  bench,  which 
will  prevent  or  punish  any  illegal  or  tyrannical  pro- 
ceedings. 

III.  The  court  of  policies  of  assurance,  when 
subsisting,  is  erected  in  pursuance  of  the  statute 
43  Eliz.  c.  12,  It  enables  the  lord  chancellor 
yearly  to  grant  a  standing  commission  to  the  judge 
of  the  admiralty,  the  recorder  of  London,  two 
doctors  of  the  civil  law,  two  common  lawyers,  and 
eight  merchants ;  any  three  of  which,  one  being 

u2 


or   PBIVATB    WROM68. 


I  civilian  or  a  barrister,  are  thereby  and  by  Ae 
statute  13  ft  14  Car.  II.  c.  23.  empowered  to  de- 
temnioe  in  a  aummary  way  all  causes  coDceniiiig 
policies  of  assurance  in  London,  with  an  appeil 
(by  way  of  bill)  to  the  court  of  chancery.  But 
the  jurisdiction  being  somewhat  defective,  asei- 
tending  only  to  London,  and  to  do  other  assurances 
but  those  on  merchandize,  and  to  suits  brought  bj 
the  assured  only  and  not  by  the  insurers,  no  such 
commission  has  of  late  years  issued :  but  Insuraoce 
causes  are  now  usually  determined  by  the  verdict 
of  a  jury  of  merchants,  and  the  opinion  of  the 
judges  in  case  of  any  legal  doubts;  whereby  the 
decision  is  more  speedy,  satlafactoiy,  and  final. 

IV.  The  court  of  the  marshaUea,  and  the  paiact 
court  at  Westminster,  though  two  distinct  courts, 
are  frequently  confounded  together.     These  courts 
have  jurisdiction  to  hold  plea  of  all  roaaner  of 
personal  actions  whatsoever,  which  shall  arise  be* 
tween  any  parties  within  twelve  miles  of  his  ma- 
jesty's palace  at  Whitehall,  and  are  now  held  once 
a  week,  in  the  borough  of  Southwark :  and  a  writ 
of  error  lies  from  thence  to  the  court  of  king's 
bench.     But  if  the  cause  is  of  any  considerable 
is   usually  removed  on   its  6[sC 
together  with  the  custody  of  the 
r  into  the  king's  bench  or  common 
of  /labetM  corpus  cum  causa  s  b"*' 
less  of  the  court  hath  of  late  ye*-^ 
iced,  by  the  new  courts  of  coo- 
n  the  environs  of  London, 
cies  of  private  courts  of  a  limited 
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though  extensive  jurisdiction,  are  those  of  the 
principality  of  Wales.  By  statutes  of  Henry  the 
eighth,  courts-baron,  hundred,  and  the  county 
courts,  are  there  established  as  in  England.  A 
session  is  also  to  be  held  twice  in  every  year  in 
each  county,  by  judges  appointed  by  the  king,  to 
be  called  the^  great  sessions  of  the  several  counties 
in  Wales :  in  which  all  pleas  of  real  and  personal 
actions  shall  be  held,  with  the  same  form  of  pro- 
cess and  in  as  ample  a  manner  as  in  the  court  of 
common  pleas  at  Westminster :  and  writs  of  error 
shall  lie  from  judgments  therein  (it  being  a 
court  of  record)  to  the  court  of  king's  bench  at 
Westminster. 

VI.  The  court  of  the  dutchy  chamber  of  Lan- 
caster is  another  special  jurisdiction,  held  before 
the  chancellor  of  the  dutchy  or  his  deputy,  con- 
cerning all  matter  of  equity  relating  to  lands  holden 
of  the  king  in  right  of  the  dutchy  of  Lancaster: 
which  is  a  thing  very  distinct  from  a  county  pala- 
tine, (which  hath  also  its  separate  chancery,  for 
sealing  of  writs,  and  the  like)  and  comprises  much 
territ;ory  which  lies  at  a  vast  distance  from  it }  as 
particularly  a  very  large  district  surrounded  by  the 
city  of  Westminster.  The  proceedings  in  this 
court  are  the  same  as  on  the  equity  side  in  the 
courts  of  exchequer  and  chancery  ;  to  that  it  seems 
not  to  be  a  court  df  record  :  and  indeed  it  has  been 
holden  that  those  courts  have  a  concurrent  jurisdic- 
tion with  the  dutchy  court,  and  may  take  cogni- 
zance of  the  same  causes. 

VII.  Another  species  of  private  courts^  which 
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are  of  a  limited  local  jarisdiction,  and  have  at  the 
tame  time  an  eKclosive  cogniasance  of  pleas,  in 
matters  both  of  law  and  equity,  are  those  which 
appertain  to  the  coonties  |>alatine  of  Chester,  Lan- 
caster and  Durham,  and  the  royal   franchise  of 
Ely.     In  all  these,  as  in  the  principality  of  Wales, 
the  king's  ordinary  writs,  issuing  under  the  great 
seal  out  of  chancery,  do  not  run ;  that  is,  they  are 
of  no  force.     For,  as  originally  all  jura  regalia 
were  granted  to  the  lords  of  these  counties  pala- 
tine, they  had  of  coarse  the  sole  administration  of 
justice,  by  their  own  judges  appointed  by  them- 
selves and  not  by  the  crown.    It  would  therefore 
be  incongruous  for  the  king  to  send  his  writ  to 
direct  the  judge  of  another's  court  in  what  manner 
to  administer  justice  between   the  suitors.    Bat, 
when  the  privileges  of  these  county  palatines  and 
franchises  were  abridged  by  statute  27  Hen.  VIII. 
c.  24.  it  was  also  enacted,  that  all  writs  and  pro- 
cess should  be  made  in  the  king's  name,  but  should 
be  teste'd  or  witnessed  in  the  name  of  the  owner  of 
the    franchise.       Wherefore    all    writs,    whereon 
actions  are  founded,  and  which  have  current  au- 
thority here,  must  be  under  the  seal  of  the  respec- 
tive franchises ;  the  two  former  of  which  are  now 
united  to  the  crown,  and  the  two  latter  under  the 
government  of    their  several  bishops.      And  the 
judges  of  assize,  who  sit  therein^  sit  by  virtue  of  a 
special  commission  from  the  owners  of  the  several 
franchises,  and  under  the  seal  thereof;  and  not  by 
the  usual  commission  under  the  great  seal  of  Eng- 
land.    Hither  also  may  be  referred  the  courts  of 
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the  cinque  ports,  or  five  most  important  havens^  as 
they  formerly  were  esteemed,  in  the  kingdom ;  viz. 
Dover,  Sandwich,  Romney,  Hastings,  and  Hythe ; 
to  which  Winchelsea  and  Rye  have  been  since 
added  :  which  have  also  similar  franchises  in  many 
respects  with  the  counties  palatine,  and  particu- 
larly an  exclusive  jurisdiction  (before  the  mayor  and 
jurats  of  the  ports)  in  which  exclusive  jurisdiction 
the  king's  ordinary  writ  does  not  run.  A  writ  of 
error  lies  from  the  mayor  and  jurats  of  each  port 
to  the  lord  warden  of  the  cinque  ports,  in  his  court 
of  Shepway  ;  and  from  the  court  of  Shepway  to  the 
king's  bench.  And  so  too  a  writ  of  error  lies  from 
all  the  other  jurisdictions  to  the  same  supreme 
court  of  judicature,  as  an  ensign  of  superiority 
reserved  to  the  crown  at  the  original  creation  of 
the  franchises.  And  all  prerogative  writs  (as  those 
of  habeas  corpus,  prohil>ition,  certiorari,  and  man^ 
damusj  may  issue  for  the  same  reason  to  all  these 
exempt  jurisdictions;  because  the  privilege,  that 
the  king's  writ  runs  not,  must  be  intended  between 
party  and  party,  for  there  can  be  no  such  privilege 
against  the  king. 

VIII.  The  stannary  courts  in  Devonshire  and 
Cornwall  for  the  administration  of  justice  among 
the  tinners  therein,  are  also  courts  of  record,  but 
of  the  same  private  and  exclusive  nature.  They 
are  held  before  fhe  lord  warden  and  his  substitutes, 
in  virtue  of  a  privilege  granted  to  the  workers  in 
the  tin  mines  there,  to  sue  and  be  sued  only  in 
their  own  courts,  that  they  may  not  be  drawn  from 
their  business,  which  is  highly  profitable  to  the 


446  OF    PRIVATK    WRONGS. 

public,  by  attending  their  lawsuits  in  other  courts. 
What  relates  to  our  present  purpose  is  only  this : 
that  all  tinners  and  labourers  in  and  about  the 
stannaries  shall,  during  the  time  of  their  working 
therein  band  fide,  be  privileged  from  suits  of  other 
courts,  and  be  only  impleaded  in  the  stannary 
court  in  all  matters,  excepting  pleas  of  land,  life, 
and  member.  No  writ  of  error  lies  hence  to  any 
court  in  Westminster-hall.  But  an  appeal  lies 
from  the  steward  of  the  court  to  the  under-warden ; 
and  from  him  to  the  lord-warden ;  and  thence  to 
the  privy  council  of  the  prince  of  Wales,  as  duke 
of  Cornwall,  when  he  hath  had  livery  or  investiture 
of  the  same.  And  from  thence  the  appeal  lies  to 
the  king  himself,  in  the  last  resort, 

IX.  The  several  courts  within  the  city  of  Lon* 
don,  and  otiier  cities,  boroughs,  and  corporations 
throughout  the  kingdom,  held  by  prescription, 
charter,  or  act  of  parliament,  are  also  of  the  same 
private  and  limited  species.  It  would  exceed  the 
design  and  compass  of  our  present  inquiries,  if  I 
were  to  enter  into  a  particular  detail  of  these,  and 
to  examine  the  nature  and  extent  of  their  several 
jurisdictions. 

But  there  is  one  species  of  courts,  constituted 
by  act  of  parliament,  in  the  city  of  London  and 
other  trading  and  populous  districts,  which  in  its 
proceedings  so  varies  from  the  couYse  of  the  com- 
mon law,  that  it  may  deserve  a  more  particular 
consideration.  I  mean  the  courts  of  requests,  or 
courts  of  conscience,  for  the  recovery  of  small 
debts.    The  constitution  is  this:  two  aldermen. 
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and  four  commoners,  sit  twice  a  week  to  hear  all 
causes  of  debt  not  exceeding  the  value  of  forty 
shillings ;  which  they  examine  in  a  summary  way, 
by  the  oath  of  the  parties  or  other  witnesses,  and 
make  such  order  therein  as  is  consonant  to  equity 
aud  good  conscience.  The  tim^  and  expense  of 
obtaining  this  summary  redress  are  very  inconsider- 
able, which  make  it  a  great  benefit  to  trade ;  and 
thereupon  divers  trading  towns  and  other  districts 
have  obtained  acts  of  parliament,  for  establishing 
in  them  courts  of  conscience  upon  nearly  the  same 
plan  as  that  in  the  city  of  London. 

X.  There  is  yet  another  species  of  private 
courts,  which  I  must  not  pass  over  in  silence  :  ^2;. 
the  chancellor's  courts  in  the  two  universities  of 
England.  Which  two  learned  bodies  enjoy  the 
sole  jurisdiction,  in  exclusion  of  the  king's  courts, 
over  all  civil  actions  and  suits  whatsoever,  where  a 
scholar  or  privileged  person  is  one  of  the  parties ; 
excepting  in  such  cases  where  the  right  of  freehold 
is  concerned. 

This  privilege,  so  far  as  it  relates  to  civil  causes, 
is  exercised  at  Oxford  in  the  chancellor's  court ; 
the  judge  of  which  is  the  vice-chancellor,  his  de- 
puty, or  assessor.  From  his  sentence  an  appeal 
lies  to  delegates  appointed  by  the  congregation; 
from  thence  to  other  delegates  of  the  house  of 
convocation ;  and  if  they  all  three  concur  in  the 
same  sentence,  it  is  final,  at  least  by  the  statutes 
of  the  university,  according  to  the  rule  of  the 
civil  law.  But,  if  there  be  any  discordance  or 
variation  in  any  of  the  three  sentences,  an  appeal 


44S  OF   PRIVATK   WRONGS. 

lies  in  the  last  resort  to  judges  delegates  appointed 
by  the  crown  under  the  great  seal  in  chancery. 

I  have  now  gone  through  the  several  species  of 
private,  or  special  courts,  of  the  greatest  note  in 
the  kingdom,  instituted  for  the  local  redress  of 
private  wrongs;  and  must,  in  the  close  o^all, 
make  one  general  observation  from  sir  Edward 
Coke :  that  these  particular  jurisdictions,  derogat- 
ing from  the  general  jurisdiction  of  the  courts  of 
common  law,  are  ever  taken  strictly,  and  canoot 
be  extended  farther  than  the  express  letter  of  their 
privileges  will  most  explicitly  warrant. 


CHAPTER  VIL 

OF  THE   COGNIZANCE   OF   PRIVATE    WRONGS. 

We  are  now  to  proceed  to  the  cognizance  of  pri* 
vate  wrongs ;  that  is,  to  consider  in  which  of  the 
vast  variety  of  courts,  mentioned  in  the  three  pre- 
ceding chapters,  every  possible  injury  that  can  be 
offered  to  a  man's  person  or  property  is  certain  of 
meeting  with  redress. 

I.  The  wrongs  or  injuries  cognizable  by  the 
ecclesiastical  courts,  I  shall  reduce  under  three 
general  heads ;  of  causes  pecuniary ^  causes  tncrffi- 
monialy  and  causes  testamentary. 

1.  Pecuniary  causes,  cognizable  in  the  eccle- 
siastical courts,  are  such  as  arise  either  from  the 
withholding  ecclesiastical  dues,    or  the  doing  or 
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neglecting  some  act  relating  to  the  charch,  where- 
by some  dam^e  accrues  to  the  plaintiff;  towards 
obtainiog  a  satisfaction  for  which  he  is  permitted 
to  institute  a  suit  in  the  spiritual  court. 

The  principal  of  these  is  the  subtraction  or  with- 
holding of  tithes  from  the  parson  or  vicar,  whether 
the  former  be  a  clergyman  or  a  lay  appropriator. 
But  herein  a  distinction  must  he  taken  :  for  the 
ecclesiastical  courts  have  no  jurisdiction  to  try  the 
riglU  of  tithes,  unless  between  spiritual  persons ; 
but  in  ordinary  cases,  between  spiritual  men  and 
lay  men,  are  only  to  compel  the  payment  of  them, 
when  the  right  is  not  disputed.  However  it  now 
seldom  happens  that  tithes  are  sued  for  at  all  in 
the  spiritual  court ;  for  if  the  defendant  pleads  any 
custom,  modus f  composition,  or  other  matter 
whereby  the  right  of  tithing  is  called  in  question, 
this  tak^s  it  out  of  the  jurisdiction  of  the  eccle- 
siastical judges :  for  the  law  will  not  suffer  the  ex- 
istence of  such  a  right  to  be  decided  by  the  sen- 
tence of  any  single,  much  less  an  ecclesiastical, 
judge ;  without  the  verdict  of  a  jury.  But  a  more 
summary  method  than  either  of  recovering  small 
tithes  under  the  value  of  40^.  is  given  by  statute 
7  &  8  W.  IIL  c.  6.  by  complaint  to  two  justices 
of  the  peace :  and,  by  another  statute  of  the 
same  year,  the  same  remedy  is  extended  to  all 
tithes  withheld  by  quakers  under  the  value  of 
ten  pounds. 

Another  pecuniary  injury,    cognizable    in    the 
spiritual  courts,  is  the  non-paym&it  of  other  eccle- 
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siasticftl  duei  to  the  clergy ;  as  pensions,  morts-* 
nrieSf  compositionsj  offerings^  and  whatsoever  iidls 
under  the  denomination  of  sarplice-fees^  for  mar- 
riages or  other  ministerial  offices  of  the  church: 
all  which  injaries  are  redressed  by  a  decree  for  their 
actual  payment.  Besides  which  all  ofierings,  ob- 
lationsy  and  obventions,  not  exceeding  the  value  of 
40s.  may  be  recovered  in  a  summary  way,  before 
two  justices  of  the  peace. 

For  fees  also,  settled  and  acknowledged  to  be 
due  to  the  officers  of  the  ecclesiastical  courts,  a 
suit  will  lie  therein  :  but  not  if  the  right  of  the 
fees  is  at  all  disputable ;  for  then  it  must  be  decided 
at  the  common  law. 

Under  this  head  of  pecuniary  ii>juries  oiay 
also  be  reduced  the  several  matters  of  spoliation, 
dilapidations,  and  neglect  of  repairing  the  church 
and  things  thereunto  belonging;  for  which  a 
satisfaction  may  be  sued  for  in  the  ecclesiastical 
court. 

For  dilapidations,  which  are  a  kind  of  ecclesias- 
tical waste,  either  voluntary,  by  pulling  down ;  or 
permissive,  by  suffering  the  chancel,  parsonage- 
house,  and  other  buildings  thereunto  belonging, 
to  decay.  And  by  statute  I4:£liz.  c.  1  i«  all  money 
recovered  for  dilapidations  shall  within  two  years  be 
employed  upon  the  buildings,  in  respect  whereof 
it  was  recovered,  on  penalty  of  forfeiting  double 
the  value  to  the  crown. 

As  to  the  neglect  of  reparations  of  th^  church, 
churchyard,  and  the  like,  the  spiritual  court  has 
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undoubted  cognizance  thereof;  and  a  snit  may  be 
brought  therein  for  non-payment  of  a  rate  maide  by 
the  churchwardens  for  that  purpose. 

2.  Matrimonial  causes,  or  injuries  respecting 
the  rights  of  marriage,  are  another.  AAd  causes 
matrimonial  are  now  so  peculiarly  ecclesiastical, 
that  the  temporal  courts  will  never  interfere  in 
controversies  of  this  kind,  unless  in  some  parti- 
cular cases. 

Of  matrimonial    causes,  the    principal    is,    1. 
Causa  jactitationis  matrimonii;  when  one  of  the 
parties  boasts  or  gives  out  that  he  or  she  is  mar* 
ried  to  the  other,  whereby  a  common  reputation  of 
their  matrimony  may  ensue.     On  this  ground  the 
party  injured  may  libel  the  other  in  the  spiritual 
court;  and,  unless  the  defendant  undertakes  and 
makes  out  a  proof  of  the  actual  marriage,  he  or 
she  is  enjoined  perpetual  silence  upon  that  head ; 
which  is  the  only  remedy  the  ecclesiastical  courts 
can  give  for  this  injury.     2.  Another  species  of 
matrimonial  causes  was  when  a  party  contracted  to 
another,  brought  a  suit  in  the  ecclesiastical  court 
to  compel  a  celebration  of  the  marriage  in  pur- 
suance of  such  contract ;  but  this  branch  of  causes 
IS  now  cut  off  entirely  by  the  act  for  preventing 
clandestine  marriages,  26  Geo.  II.  c.  33.  which 
enacts,  that  for  the  future  no  suit  shall  be  had  in 
any  ecclesiastical  court,  to  compel  a  celebration  of 
marriage  in  fade  ecclesicB,  for  or  because  of  any 
contract  of  matrimony  whatsoever.    3.  The  suit 
for  restoration  of  conjugal  rights  is  also  another 
species  of  matrimonial  causes  :  which  is  brought 
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whenever  either  the  husband  or  wife  is  guilty  of  the 
injury  of  subtraction,  or  lives  separate  from  the 
other  without  any  sufficient  reason ;  in  which  case 
the  ecclesiastical  jurisdiction  will  compel  them  to 
come  together  again,  if  either  party  be  weak 
enough  to  desire  it,  contrary  to  the  inclinations  of 
the  other.  4.  Divorces  also,  are  causes  thoroughly 
matrimonial,  and  cognizable  by  the  ecclesiastical 
judge.  If  it  become  improper,  through  some 
supervenient  cause  arising  ex  post  facto^  that  the 
parties  should  live  together  any  longer ;  as  through 
intolerable  cruelty,  ^c.  this  unfitness  or  inability 
for  the  marriage  state  may  be  looked  upon  as  an 
injury  to  the  suffering  party ;  and  for  this  the  eccle- 
siastical law  administers  tlie  remedy  of  separation, 
or  a  divorce  a  meiisa  et  thoro.  But  if  the  cause 
existed  previous  to  the  marriage,  and  was  juch  a 
one  as  rendered  the  marriage  unlawful  ab  imtio,  as 
consanguinity,  corporal  imbecility,  or  the  like; 
in  this  case  the  law  looks  upon  the  marriage  to 
have  been  always  null  and  void,  being  contracted 
infraudem  legis,  and  decrees  not  only  a  separation 
from  bed  and  board,  but  a  vinculo  matrimonii  it- 
self.  5.  The  last  species  of  matrimonial  causes  is 
a  consequence  drawn  from  one  of  the  species  of 
divorce,  thsit  a  mensa  et  thoro;  which  is  the  suit 
for  aUrnony^  a  term  which  signifies  maintenance : 
which  suit  the  wife,  in  case  of  separation,  may 
have  against  her  husband,  if  he  neglects  or  refuses 
to  make  her  an  allowance  suitable  to  their  station  in 
life.  This  is  an  injury  to  the  wife,  and  the  court 
christian  will  redress  it  by  assigning  her  a  compe* 
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tent  maintenance,  and  connpelling  the  husband  by 
ecclesiastical  censures  to  pay  it.  But  no  alimony 
will  be  assigned  in  case  of  a  divorce  for  adultery 
on  her  part ;  for  as  that  amount3  to  a  forfeiture 
of  the  dower  after  his  death,  it  is  also  a  sufficient 
reason  why  she  should  not  he  partaker  of  his  estate 
when  living. 

3.  Testamentary  causes  were  originally  cogni- 
zable in  the  king's  courts  of  common  law,  vix.  the 
county  courts;  and  afterwards  transferred  to  the 
jurisdiction  of  the  church  by  the  favour  of  the 
crown,  as  a  natural  consequence  of  granting  to 
the  bishops  the  administration  of  intestates' 
effects. 

This  jurisdiction  is  principally  exercised  with  us 
in  the  consistory  courts  of  every  diocesan  bishop, 
and  in  the  prerogative  court  of  the  metropolitan, 
originally;  and  in  the  arches  court  and  court  of 
delegates  by  way  of  appeal.  It  is  divisible  into 
three  branches  :  the  probate  of  wills,  the  granting 
of  administrations,  and  the  suing  for  le^cies. 
The  two  former  of  which,  when  no  opposition  is 
made,  are  granted  merely  ex  officio  et  debito  jus» 
ti\i(By  and  are  then  the  object  of  what  is  called  the 
voluntary^  and  not  the  contentious  jurisdiction. 
But  when  a  caveat  is  entered  against  proving  the 
will,  or  granting  administration,  and  a  suit  there* 
upon  follow  to  determine  either  the  validity  of  the 
testament,  or  who  hath  a  right  to  the  administra- 
tion; this  claim  and  obstruction  by  the  ad%'erse 
party  are  an  injury  to  the  party  entitled,  and  as 
such  are  remedied  by  the  sentence  of  the  spiritual 
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codit,  either  hf  establishing  the  will  or  graotii^ 
the  administnition.  Sobtraction,  the  withholding 
or  detaioiDg,  of  legacies^  is  also  still  more  appa- 
rently injariotts^  by  depriving  the  legatees  of  that 
right,  with  which  the  laws  of  the  land,  and  the 
will  of  the  deceased,  have  invested  them :  and 
therefore,  as  a  consequential  part  of  testamentary 
jurisdiction,  the  spiritual  court  administers  redress 
herein,  by  compelling  the  executor  to  pay  them. 
Bat  in  this  last  case,  the  coorts  of  equity  exercise 
a  concurrent  jurisdiction  with  the  ecclesiastical 
courts,  as  incident  to  some  other  species  of  relief 
prayed  by  the  complainant ;  as  to  compel  the  exe- 
cutor to  account  for  the  testator's  effects,  or  assent 
to  the  legacy,  or  the  like. 

These  are  the  principal  injuries,  for  which  the 
party  grieved  either  must,  or  may,  seek  his  remedy 
in  the  spiritual  courts. 

The  ordinary  course  of  proceeding  is,  first,  by 
citationj  to  call  the  parly  injuring  before  them. 
Hien .  by  libel^  libellns,  a  little  book,  or  by  articles 
drawn  out  in  a  formal  allegation,  to  set  forth  the 
complainant's  ground  of  complaint.  To  this  suc- 
ceeds the  defendants  answer  upon  oath ;  when,  if 
he  denies  or  extenuates  the  charge,  they  proceed 
to  proofs  by  witnesses  examined,  and  their  depo- 
sitions taken  down  in  writing,  by  an  officer  of  the 
court.  If  the  defendant  has  any  circumstances  to 
offer  in  his  defence,,  he  must  also  propound  them 
in  what  is  called  his  defensive  allegationy  to  which 
he  is  entitled  in  bis  turn  to  the  plaintiff's  answer 
upon  oath,  and  may  from  thence  proceed  to  proofs 
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as  well  as  his  antagonist.  When  all  the  pleadings 
and  proofs  are  concluded,  they  are  referred  to  the 
consideration,  not  of  a  jury,  but  of  a  single  judge; 
who  takes  information  by  hearing  advocates  on 
both  sides,  and  thereupon  forms  his  interlocutory 
decree  or  definitive  sentence  at  his  own  discretion : 
from  which  there  generally  lies  an  appeal,  in  the 
several  stages  mentioned  in  a  former  chapter: 
though,  if  the  same  be  not  appealed  from  in 
fifteea  days^  it  is  final,  by  the  statute  25  Hen.VIII, 
c.  19. 

But  the  point  in  which  these  jurisdictions  are 
the  most  defective,  is  that  of  enforcing  their  sen* 
teaces  when  pronounced ;  for  which  they  have  no 
other  process,  but  that  of  excommunication :  which 
is  described  to  be  twofold;  the  less,  and  the 
greater  excommunication.  The  less  id  an  ecclesl* 
astical  censure,  excluding  the  party  from  the 
participation  of  the  sacraments :  the  greater 
proceeds  farther,  and  excludes  him  not  only 
from  these  but  also  from  the  company  of  all 
christians. 

By  the  common  law  an  excommunicated  person 
is  disabled  to  do  any  act,  that  is  required  to  be 
doQe  by  one  that  is  probus  et  legalis  Ivomo^  He 
cannot  serve  upon  juries,  cannot  be  a  witness  in 
any  court,  and,  which  is  the  worst  of  all,  cannot 
bring  an  action*  either  real  or  personal,  to  recover 
lands  or  money  due  to  him.  Nor  is  this  the  whole: 
for  if,  within  forty  days  after  the  sentence  has  been 
published  in  the  church,  the  offender  does  not 
submit  and  abide  by  the  sentence  of  the  spiritual 
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courts  the  bishop  may  certify  such  contempt  to 
the  king  in  chancery.     Upon  which  there  issues 
out  a  writ  to  the  sheriff  of  the  county,  called,  from 
the  bishop's  certificate,  ti  significavit ;  or  from  its 
eCfect  a  writ  de  excommunicato  capiendo :  and  the 
sheriff  shall  thereupon  take  the  offender,  and  im- 
prison him  in  the  county  gaol,  till  he  is  recoqciled 
to  the  church,  and  such  reconciliation  certified  by 
the  bishop ;  upon  which  another  writ,  de  excommiir 
fdcato  deUberando,  issues  out  of  chancery  to  deliver 
and  release  him. 

II.  The  injuries  cognizable  in  the  court  mHitarji, 
or  court  of  chivalry.    The  jurisdiction  of  which  is 
declared  by  statute  1 3  Ric.  II.  c.  2.  to  be  this : 
''  that  it   hath  cognizance  of  contracts  touching 
deeds  of  arms  and  of  war,  out  of  the  realm,  and 
also  of  things  which  touch  war  within  the  realm, 
which  cannot  be  determined  or  discussed  by  the 
common  law ;  together  with  other  usages  and  cos* 
toms  to  the  same  matters  appertaining."     So  that 
wherever  the  common  law  can  give  redress,  this 
court  hath  no  jurisdiction :  which  has  thrown  it 
entirely  out  of  use  as  to  the  matter  of  contracts^ 
all  such  being  usually  cognizable  in  the  courts 
of  Westminster-hall,  if  not   directly,  at   least  by 
fiction    of    law :    as    if   a   contract    be   made  at 
Gibraltar,    the  plaintiff  may  suppose  it  made  at 
Northampton  ;  for  the  locality,  or  place  of  making 
it,  is  of  no  consequence  with  regard  to  the  validity 
of  the  contract. 

1.  To  give  relief  to  such  of  the  nobility  and 
gentry  as  think  themselves  aggrieved  in  matters  of 
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honour;  and  2.  To  keep  ap  the  distinction  of  de- 
grees and  quality.  Whence  it  follows,  that  the 
civil  jurisdiction  of  this  court  of  chivalry  is  prin- 
cipally in  two  points;  the  redressing  injuries  of 
honour,  and  correcting  encroachments  in  matters 
of  coat-armour,  precedency,  and  other  distinctions 
of  families. 

But  as  it  cannot  imprison,  not  being  a  court  of 
record,  and  as  by  the  resolution  of  the  superior 
courts  it  is  now  confined  to  so  narrow  and  restrained 
a  jurisdiction,  it  has  fallen  into  contempt  and  dis- 
use.    The  marshalling  of  coat-armour,  which  was 
foroierly  the  pride  and  study  of  all  the  best  fami- 
lies in  the  kingdom,  is  now  greatly  disregarded ; 
and  has  fallen  into  the  hands  of  certain  officers 
and  attendants  upon  this  court,  called  heralds,  who 
consider  it  only  as  a  matter  of  lucre  and  not  of 
justice :  whereby  such  falsity  and  confusion  have 
crept  into  their  records,  (which  ought  to  be  the 
standing  evidence  of  families,  descents,  and  coat- 
armour)    that,  though  formerly  some  credit  has 
been  paid  to  their  testimony,  now  even  their  com- 
mon seal  will  not  be  received  as  evidence  in  any 
court  of  justice  in  the  kingdom.     But  their  original 
visitation  books,  compiled  when  progresses  were 
solemnly  and  regularly  made  into  every  part  of  the 
kingdom,   to  enquire  into  the  state  of  families, 
ind  to  register  such  marriages  and  descents  as  were 
rerified  to  them  upon  oath,  are  allowed  to  be  good 
evidence  of  pedigrees.      And  it  is  much  to  be 
irished,  that  this  practice  of  visitation  at  certaili 
^riods  were  revived ;  for  the  failure  of  inquisitions 
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post  mortem^  by  the  abolition  of  military  tenures, 
combined  with  the  negligence  of  the  heralds  io 
omitting  their  usaal  progresses,  has  rendered  tbe 
proof  of  a  modern  descent,     for  the  recovery  of 
an  estate  or  succession  to  a  title  of  honour,  more 
difficult  than  that  of  an  ancient.      This  will  be 
indeed  remedied   for  the  future,  with  respect  to 
claims  of  peerage,  by  a  late  standing  order  of  tbe 
bouse  of  lords ;  directing  the  heralds  to  take  exact 
accounts  and  preserve  regular  entries  of  all  peers 
and  peeresses  of  England,   and  their  respective 
descendants  ;  and  that  an  exact  pedigree  of  eacb 
peer  and  his  family  shall,  on  the  day  of  his  first 
admission,  he  delivered  to  the  house  by  garter,  the 
principal  king  at  arms.     But  the  general  inconve- 
nience,  affecting  more  private  successions,   still 
continues  without  a  remedy. 

III.  Injuries  cognizable  by  the  courts  maritime, 
or  admiralty  courts.  These  courts  have  jurisdic- 
tion and  power  to  try  and  determine  all  maritime 
causes;  or  such  injuries,  which,  though  they  are 
in  their  nature  of  common  law  cognizance,  yet 
being  committed  on  the  high  seas,  out  of  the  reach 
of  our  ordinary  courts  of  justice,  are  therefore  to 
be  remedied  in  a  peculiar  court  of  their  own.  All 
admiralty  causes  must  be  therefore  causes  arising 
wholly  upon  the  sea,  and  not  within  the  precinc 
of  any  county. 

Where   the  admiral's  court   hath   not  origio 
jurisdiction  of  the    cause,    though   there  shoul 
arise  in  it  a  question  that  is  proper  for  the  cogol 
zance  of  that  court,   yet  that  doth  not  alter  ooi 
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take  away  the  exclusive  jurisdiction  of  the  common 
law.  And  so,  viceversa^  if  it  hath  jurisdiction  of 
the  original,  it  hath  a^so  jurisdiction  of  all  conse- 
quential questions,  though  properly  determinable 
at  common  law.  Wherefore,  among  other  reasons, 
a  suit  for  beaconage  of  a  beacon  standing  on  a 
rock  in  the  sea  may  be  brought  in  the  court  of 
admiralty,  the  admiral  having  an  original  juris- 
diction over  beacons.  In  case  of  prizes  also  in 
time  of  war,  between  our  own  nation  and  another, 
or  between  two  other  nations,  which  are  taken  at 
sea,  and  brought  into  our  ports,  the  courts  of 
admiralty  have  an  undisturbed  and  exclusive  juris- 
diction to  determine  the  same  according  to  the  law 
of  nations. 

IV.  Such  injuries  as  are  cognizable  by  the  courts 
of  the  common  law.  For  it  is  a  settled  and  in- 
variable principle  in  the  laws  of  England,  that 
every  right  when  withheld  must  have  a  remedy, 
and  every  injury  its  proper  redress.  The  definition 
and  explication  of  these  numerous  injuries,  and 
their  respective  legal  remedies,  will  employ  our 
attention  for  many  subsequent  chapters.  But, 
before  we  conclude  the  present,  I  shall  just  men- 
tion two  species  of  injuries,  which  will  properly 
fall  now  within  our  immediate  consideration :  and 
which  are,  either  when  justice  is  delayed  by  an 
inferior  court  that  has  proper  cognizance  of  the 
cause;  or,  when  such  inferior  court  takes  upon 
itself  to  examine  a  cause  and  decide  the  merits 
without  a  legal  authority. 

1.  The  first  of  these  injuries,  refusal  or  neglect 
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of  justice,  is  remedied  either  by  writ  of  procedendo, 
or  of  mandamus,    A  writ  of  procedendo  ad  ju- 
dicium, issues  out  of  the  court  of  chaucerj,  where 
judges  of  any  court  do  delay  the  parties;  for  that 
they  will  not  give  judgment,  either  on  the  one  side 
or  on  the  other,  when  they  ought  so  to  do.    In  this 
case  a  writ  of  procedendo  shall  be  awarded,  com- 
manding them  in  the  king's  name  to  proceed  to 
judgment;  but  without  specifying  any  particular 
judgment,  for  that  (if  erroneous)  may  be  set  aside 
in  the  course  of  appeal,  or  by  writ  of  error  or  false 
judgment:  and,  upon  farther  neglect  or  refusal, 
the  judges  of  the  inferior  court  may  be  punished 
for  their  contempt,  by  writ  of  attachment  return- 
able in  the  king's  bench  or  common  pleas. 

A  writ  of  mandamus  is,  in  general,  a  command 
issuing  in  the  king's  name  from  the  court  of  king's 
bench,  and  directed  to  any  person,  corporation,  or 
inferior  court  of  judicature,  within  the  king's  do- 
minions; requiring  them  to  do  some  particular 
thing  therein  specified,  which  appertains  to  their 
office  and  duty,  and  which  the  court  of  king's 
bench  has  previously  determined,  or  at  least  sup- 
poses, to  be  consonant  to  right  and  justice.  It  is 
a  high  prerogative  writ,  of  a  most  extensively  re- 
medial nature :  and  may  be  issued  in  some  cases 
where  the  injured  party  has  also  another  more 
tedious  method  of  redress,  as  in  the  case  of  ad- 
mission or  restitution  to  an  office ;  but  it  issues  in 
all  cases  where  the  party  hath  a  right  to  have  any 
thing  done,  and  hath  no  other  specific  means  of 
compiling  its  performance,     A  mandamus,  there- 
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fore,  lies  to  compel  the  admission  or  restoration  of 
the  party  applying,  to  any  office  or  franchise  of  a 
public  nature  whether  spiritual  or  temporal;  to 
academical  degrees ;  to  the  use  of  a  meeting-house, 
^r. :  It  lies  for  the  production,  inspection,  or  de- 
liveiy,  of  public  books  and  papers;  for  the  sur- 
render of  the  regalia  of  a  corporation ;  to  oblige 
bodies  corporate  to  affix  their  common  seal;  to 
compel  the  holding  of  a  court ;  and  for  an  infinite 
number  of  other  purposes,  which  it  is  impossible 
to  recite  minutely. 

2.  The  other  injury,  which  Is  that  of  encroach- 
ment of  jurisdiction,  or  calling  one  coram  non 
jiidkcy  to  answer  in  a  court  that  has  no  legal  cog- 
nizance of  the  cause,  is  also  a  grievance,  for  which 
the  common  law  has  provided  a  remedy  by  the 
writ  of  proMMtion. 

This  writ  may  issue  either  to  inferior  courts  of 
common  law ;  as,  to  the  courts  of  the  counties 
palatine  or  principality  of  Wales,  if  they  hold  plea 
of  land  or  other  matters  not  lying  within  their  re- 
spective franchises ;  to  the  county-courts  or  courts- 
baron,  where  they  attempt  to  hold  plea  of  any 
matter  of  the  value  of  forty  shillings :  or  it  may 
be  directed  to  the  courts  christian,  the  university 
courts,  the  court  of  chivalry,  or  the  court  of  ad- 
miralty, where  they  concern  themselves  with  any 
matter  not  within  their  jurisdiction;  as  if  the  first 
should  attempt  to  try  the  validity  of  a  custom 
pleaded,  or  the  latter  a  contract  made  or  to  be 
<^xecuted  within  this  kingdom. 

Thus  careful  has  the  law  been,  in  compelling 
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the  inferior  courts  to  do  ample  and  speedy  justice; 
in  preventing  them  from  transgressing  their  dae 
bounds;  and  in  allowing  them  the  undisturbed 
cognizance  of  such  causes  as  by  righti  founded 
on  the  usage  of  the  kingdom  or  act  of  pariiament, 
do  properly  belong  to  their  jurisdiction. 


CHAPTER  VIII. 

OF    WRONGS^   AND   THEIR    REMEDIES    RBSPECTIKO 
THE    RIGHTS   OF  PERSONS. 

I  COME  now  to  consider  at  large^  and  in  a  more 
particular  manner^  the  respective  remedies  in  the 
public  and  general  courts  of  common  law,  for  in- 
juries or  private  wrongs.  And,  in  treating  of  these^ 
I  shall  at  present  confine  myself  to  such  wrongs  as 
may  be  committed  in  the  mutual  intercourse  be- 
tween subject  and  subject ;  which  the  king  as  the 
fountain  of  justice  is  officially  bound  to  redress  in 
the  ordinary  forms  of  law  :  reserving  such  injuries 
or  encroachments  as  may  occur  between  the  crown 
and  the  subjecti  to  be  distinctly  considered  here- 
after, as  the  remedy  in  sueh  cases  is  originally  of 
a  peculiar  and  eccentrical  nature. 

I  proceed  therefore  now  to  enumerate  the  several 
kinds,  and  to  inquire  into  the  respective  natures, 
of  all  private  wrongs  or  civil  injuries,  which  may 
be  pffered  to  the  rights  of  either  a  man's  person  or 
his  property;  recounting  at  the  same  time  the 
respective  remedies,  which  are  furnisl^d  by  the 
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law  for  every  infraction  of  right.  But  I  must  first 
beg  leave  to  premise,  that  all  civil  injuries  are  of 
two  kinds,  the  one  without  force  or  violence,  as 
slander  or  breach  of  contract,  the  other  coupled 
with  jorce  and  violence,  as  batteries,  or  false  im- 
prisonment. And  this  distinction  of  private  wrongs 
ioto  injuries  with  and  voithout  force,  we  shall  find 
to  ran  through  all  the  variety  of  which  we  are  now 
to  treat.  In  considering  of  which,  I  shall  follow 
the  same  method  that  was  pursued  with  regard  to 
the  distribution  of  rights.  As  therefore  we  divided 
all  rights  into  those  of  persons^  and  those  of  things^ 
so  we  must  make  the  general  distribution  of  inju- 
ries into  such  as  affect  the  rights  of  persons,  and 
such  as  affect  the  rights  of  property. 

The  rights  of  persons  were  distributed  into  abeo» 
kite  and  relative :  absobAte^  which  were  such  as  ap-^ 
pertained  and  belonged  to  private  men,  considered 
merely  as  individuals,  or  single  persons ;  and  re- 
hivoe^  which  were  incident  to  them  as  members  of 
society,  and  connected  to  each  other  by  various 
ties  and  relations.  And  the  absolute  rights  of  each 
individual  were  defined  to  be  the  right  of  personal 
security,  the  right  of  personal  liberty,  and  the 
right  of  private  property,  so  that  the  wrongs  or 
injuries  affecting  them  must  consequently  be  of  a 
correspondent  nature. 

I.  As  to  injuries  which  affect  the  personal  secu- 
rity of  individuals,  they  are  either  injuries  against 
their  lives,  their  bodies,  their  health,  or  their  re- 
putations. 

i.  Injuries  affecting    the   life  of  man,  do  not 
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fall  under  our  present  contemplation^  they  being 
one  of  the  most  atrocious  species  of  crimes. 

2,  3.  The  two  next  species  of  injuries,  affecting 
the  limbs  or  bodies  of  individuals,  I  shall  consider 
in  one  and  the  same  view.     And  these  may  be 
committed,  1.  By  threats  and  menaces  of  bodify 
hurt,  through  fear  of  which  a  man's  business  is 
interrupted.    A  menace  alone,  without  a  conse- 
quent inconvenience,  makes  not  the  injury ;  but, 
to  complete  the  wrong,  there  must  be  both  of  them 
together.     The  remedy  for  this  is  in  pecuniary 
damages,  to  be  recovered  by  action  of  trespats  ti 
etcmnis;  this  being  an  inchoate,  though  not  an 
absolute  violence.     2.  By  assault^  which  is  an 
attempt  or  offer  to  beat  another,  without  touching 
btm  :  as  if  one  lifts  up  his  cane,  or  his  fist,  in  a 
threatening  manner  at  another  $  or  strikes  at  him^ 
but  misses  him ;  this  is  an  assault,  insuUuSj  which 
Finch  describes  to  be  **  an  unlawful  setting  upoa 
oi^e's  person/'    This  also  is  an  inchoate  violeoce, 
amounting  considerably  higher  than  bare  threats ; 
and  therefore,  though  no  actual  suffering  is  proved, 
yet  the  party  injured  may  have  redress  by  action  of 
trespass  vi  et  armis;  wherein  he  shall  recover  da- 
mages as  a  compensation  for  the  injnry.    3.  By 
battery;  whieh  is  the  unlawful  beating  of  another. 
The  least  touching  of  another's  person  wilfully,  or 
in  anger,  is  a  battery;  for  the  law  cannot  draw  the 
line   between  different  degrees  of   violence,  and 
therefore  totally  prohibits  the  first  and  lowest  stage 
of  it :   every  man's  person  being  sacred,  and  no 
other  having  a  right  to  meddle  with  it,  in  any  the 
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slightest  manner.     But  battery  is  in  some  cases, 
justifiable  or  lawful ;  as  where  one  who  hath  autbo* 
rity,  a  parent  or  master,  gives  moderate  correction 
to  his  child,  his  scholar,  or  his  apprentice.     So 
also  on  the  principle  of  self-defence:  for  if  one 
strikes  me  first,  or  even  only  assaults  me,  I  may  strike 
in  my  own  defence ;  and,  if  sued  for  it,  may  plead 
S(m  assault  demesne,  or  that  it  was  the  plaintiff's 
own  original  assault  that  occasioned  it.     So  like^ 
wise  in  defence  of  my  goods,  or  possession ;  and 
likewise  in   the  exercise  of  an  office,  as  that  of 
churchwarden  or  beadle,  a  man  may  lay  hands  upon 
another  to  turn  him  out  of  his  church,  and  prevent 
his  disturbing  the  congregation.    On  account  of 
these  causes  of  justification,  battery  is  defined  to 
be  the   unlawful  beating  of  another:    for  which 
the  remedy  is,  as  for  assault,  by  action  of  trespass 
vi  et  armis :  wherein  the  jury  will  give  adequate 
damages.      4.  By  tvounding ;    which  consists   in 
giving  another  some  dangerous  hurt,  and  is  only 
an  aggravate  dspecies  of  battery.     5.  By  mayhem  ; 
which  is  an  injury  still  more  atrocious,  and  consists 
in  violently  depriving  another  of  the  use  of  a  mem- 
ber proper  for  his  defence  in  fight.    Among  these 
defensive  members  are  reckoned  not  only  arms  and 
legs,  but  a  finger,  an  eye,  and  a  foretooth,  and 
also  some  others.     But  the  loss  of  one  of  the  jaw- 
teeth,  the  ear,  or  the  nose,  is  no  mayhem  at  com- 
mon law :  as  they  can  be  of  no  use  in  fighting. 
The  same  remedial  action  of  trespass  vi  et  armis, 
lies  also  to  recover  damages  for  this   injury,  an 

X  2 
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injaiy,  which  (when  wilful)  no  motive  can  justify, 
bat  necessary  self-preservation.  And  here  I  most 
observe  that  for  these  four  last  injuries,  assault, 
battery,  wounding,  and  mayhem,  an  indictment 
may  be  brought  as  well  as  an  action;  and  fre- 
quently both  are  accordingly  prosecuted;  the  one 
at  the  suit  of  the  crown  for  the  crime  against  the 
public ;  the  other  at  the  suit  of  the  party  injured, 
to  make  him  a  reparation  in  damages, 

4.  Injuries* affecting  a  man's  health,  are  whereby 
any  unwholesome  practices  of  another,  a  man 
sustains  any  apparent  damage  in  his  vigour,  or 
constitution.  As  by  selling  bad  provisions  or 
wine ;  by  the  exercise  of  a  noisome  trade,  which 
infects  the  air  in  the  neighbourhood  ;  or  by  the 
neglect  or  unskilful  management  of  his  physician, 
surgeon,  or  apothecary.  These  are  wrongs  un- 
accompanied by  force,  for  which  there  is  a  remedy 
in  damages  by  a  special  action  of  trespass,  upon  the 
case^  This  action  of  trespass,  or  transgression  oi^ 
the  case,  is  a  universal  remedy,  given  for  all  per- 
sonal wrongs  and  injuries  without  force,  so  called 
because  the  plaintiff's  whole  case  or  cause  of  com- 
plaint is  set  forth  at  length  in  the  original  writ. 
And  it  is  a  settled  distinction,  that  where  an  act  is 
done  which  is  in  itself  an  immediate  injury  to 
another  person  or  property,  there  the  remedy  is 
usually  by  an  action  of  trespass  vi  etarmis;  but 
where  there  is  no  act  done,  but  only  a  culpable 
omission,  or  where  the  act  is  not  immediately 
injurious,  but  only  by  cmsequence  and  collaterallyf 
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thereno  action  of  trespass  vi  et  armis  will  lie,  but 
an  action  on  the  special  case,  for  the  damages  con- 
sequent on  such  omission  or  act. 

5.  Lastly,  injuries  affecting  a  man's  reputation 
or  good  name,  are  first  by  malicious,  scandalous, 
and  slanderous  wards^  tending  to  his  damage  and 
derogation.  Words  spoken  in  derogation  of  a  peer^ 
ajudge,  or  other  great  officer  of  the  realm,  which 
are  called  scaiidalum  magnatum,  are  held  to  be 
still  more  heinous ;  and  although  they  be  such  as 
would  not  be  actionable  in  the  cas«  of  a  common 
person,  yet  when  spoken  in  disgrace  of  such  high 
and  respectable  characters,  they  amount  to  an 
atrocious  injury;  which  is  redressed  by  an  action 
on  the  case  founded  on  many  ancient  statutes ;  as 
well  on  behalf  of  the  crown,  to.  inflict  the  punish- 
ment of  imprisonment  on  the  slanderer,  as  on 
behalf  of  the  party,  to  recover  damages  for  the 
injury  sustained.  Words  also  tending  to  scandalize 
a  magistrate,  or  person  in  a  public  trust,  are  re- 
puted more  highly  injurious  than  when  spoken  of 
a  private  man.  An  action  on  the  case  may  be  had, 
without  proving  any  particular  damage  to  have 
happened,  but  merely  upon  the  probability  that  it 
might  happen.  But  with  regard  to  words  that  do 
not  thus  apparently,  and  upon  the  face  of  them, 
import  such  defamation  as  will  of  course  be  inju- 
rious, it  is  necessary  that  the  plaintiff  should  aver 
some  particular  damage  to  have  happened,  which 
is  called  laying  his  action  with  a  per  quod.  As  if 
I  say  that  such  a  clergyman  ii§  a  natural  son,  he 
cannot  for  this  bring  any  action  against  me,  unless 
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he  can  shew  some  special  loss  by  it,  ia  which  case 
he  may  bring  bis  action  against  n>e,  for  saying  be 
was  illegitimate,  per  quod^  he  lost  the  presentation 
to  such  a  living.     But  n>ere  scurrility  or  oppro- 
brious words,  which  neither  in  themselves  import 
nor  are  in  fact  attended  with  any  injurious  effects, 
will  not  support  an  action.    So  scandals,  which 
concern  matters  merely  spiritual,  as  to  call  a  maa 
heretic  or  adulterer,  are  cognizable  only  in  the 
ecclesiastical  court ;  unless  any  temporal  damage 
ensues,  which  may  be  a  foundation  for  a  per  qtnod. 
Words  of  heat  and  passion,,  as  to  call  a  man  rogue 
and  rascal,  if  productive  of  no  ill  consequence, 
and  not  of  any  of  tlie  dangerous  species  before- 
mentioned,  are  not  actionable :  neither  are  words 
spoken  in  a  friendly  manner,  as  by  way  of  advice, 
admonition,  or  concern,  without  any  tincture  or 
circumstance  of  ill-will ;  for,  in  both  these  cases, 
they  are  not  maliciously  spoken,  which  is  part  of 
the  definition  of  slander.    Where  there  is  no  in- 
juiy,  the  law  gives  no  remedy. 

A  second  way  of  affecting  a  man's  reputation  is 
by  printed  or  written  libels,  pictures,  signs,  and 
the  like ;  which  set  him  in  an  odious  or  ridiculous 
light,  and  thereby  diminish  his  reputation.  What 
was  ^aid  with  regard  to  words  spoken,  will  also 
hold  in  every  particular  with  regard  to  libels  by 
writing  or  printing,  and  the  civil  actions  conse- 
quent thereupon :  but  as  to  signs  or  pictures,  it 
seems  necessary  always  to  shew,  by  proper  imen'- 
does  and  averments  of  the  defendant's  meaning, 
the   import   and  application  of  the  scandal,  and 
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that  some  special  damage  has  followed ;  other- 
wise it  cannot  appear  that  such  libel  by  picture 
was  understood  to  be  levelled  at  the  plaintiflT, 
or  that  it  was  attended  with  any  actionable  con* 
sequences. 

A  third  way  of  destroying  or  injuring  a  man's 
reputation  is  by  preferring  malicious  indictments 
or  prosecutions  against  bim;  which,  under  the 
mask  of  justice  and  public  spirit,  are  sometimes 
made  the  engines  of  private  spite  and  enmity. 
For  this  however  the  law  has  given  a  very  adequate 
remedy  in  damages,  either  by  an  action  of  coTupi- 
racyy  which  cannot  be  brought  but  against  two  at  the 
least ;  or,  which  is  the  more  usual  way,  by  a  special 
action  on  the  case  for  a  false  and  malicious  pro* 
secution. 

II.  We  are  next  to  consider  the  violation  of 
the  right  of  personal  liberty.  This  is  effected  by 
the  injury  of  false  imprisonment. 

To  constitute  the  injury  of  false  imprisonment 
there  are  two  points  requisite;  1.  The  detention 
of  the  person,  and  2.  The  unlawfulness  of  such 
detention.  Every  confinement  of  the  person  is 
an  imprisonment,  whether  it  be  in  a  common 
prison^  or  in  a  private  house,  or  in  the  stocks,  or 
even  by  forcibly  detaining  one  in  the  public  streets. 
Unlawful  or  false  imprisonment  consists  in  such 
confinement  or  detention  without  sufficient  autho- 
rity. False  imprisonment  may  also  arise  by  exe- 
cuting a  lawful  warrant  or  process  at  an  unlawful 
time^  as  on  a  Sunday ;   or  in  a  place  privileged 
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from  arrests,  as  in  the  verge  of  the  king's  court. 
This  is  the  injury.  Let  us  next  see  the  remedy: 
which  is  of  two  sorts ;  the  one  removing  the  injury, 
the  other  making  satisfaction  for  it. 

The  means  of  remjovif^  the  injury  of  false  im- 
prisonment, are  fourfold.  1.  By  writ  oimainprize. 
2.  By  writ  de  odio  et  atia.  3.  By  writ  de  homxne 
replegiando.     4.  By  writ  of  habeas  corpus. 

But  the  incapacity  of  the  three  first  of  these 
remedies  to  give  complete  relief  in  every  case, 
hath  almost  entirely  antiquated  them,  and  hath 
caused  a  general  recourse  to  be  had,  in  behalf 
of  persons  aggrieved  by  illegal  imprisonment, 
to 

The  writ  of  habeas  corpus,  the  most  celebrated 
writ  in  the  English  law.  Of  this  there  are  various 
kinds  made  use  of  by  the  courts  at  Westminster, 
for  removing  prisoners  from  one  court  into  another, 
for  the  more  easy  administration  of  justice.  Such 
is  the  Mbeas  corpus  ad  respofidendum,  when  a  man 
hath  a  cause  of  action  against  one  who  is  confined 
by  the  process  of  some  inferior  court ;  in  order  to 
remove  the  prisoner,  and  charge  him  with  this  new 
action  in  the  court  above.  Such  is  that  ad  satis- 
faciendum, when  a  prisoner  hath  judgment  against 
him  in  action,  and  the  plaintiff  is  desirous  to  bring 
him  up  to  some  superior  court  to  charge  him  with 
process  of  execution.  Such  also  are  those  nd 
prosequendum,  testificandum,  deliberandum,  ifc, 
which  issue  when  it  is  necessary  to  remove  a  pri- 
soner, in  order  to  prosecute  or  bear  testimony  in 
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aDy  court,  or  to  be  tried  in  the  proper  jurisdiction 
wherein  the  fact  was  committed.  Such  is,  lastly, 
the  common  writ  ad  faciendum  et  recipiendum. 

But  the  great  and  efficacious  writ,  in  all  manner 
of  illegal  confinement,  is  that  of  habeas  corpus  ad 
subjiciendum;  directed  to  the  person  detaining 
another,  and  commanding  him  to  produce  the  body 
of  the  prisoner,  with  the  day  and  cause  of  his 
caption  and  detention,  ad  faciendum,  subjiciendum, 
et  recipiendum,  to  do,  submit  to,  and  receive 
whatsoever  the  judge  or  court  awarding  such  writ 
shall  consider  in  that  behalf.  This  is  a  high  pre- 
rogative writ,  and  therefore  by  the  common  law 
issuing  out  of  the  court  of  king's  bench  not  only 
in  term  time,  but  also  during  the  vacation,  by  a 
fiat  from  the  chief  justice  or  any  other  of  the 
judges,  and  running  into  all  parts  of  the  king's 
dominions :  but  since  the  mention  of  the  king's 
bench  and  common  pleas,  as  co-ordinate  in  this 
jurisdiction  by  statute  16  Car.  I.  c.  10.  it  hath 
been  holden,  that  eveiy  subject  in  the  king- 
dom is  equally  entitled  to  the  benefit  of  the 
common  law  writ,  in  either  of  those  courts,  at 
his  option. 

It  is  necessary  to  apply  for  it  by  motion  to  this 
court,  as  in  the  case  of  all  other  prerogative  writs 
(certiorari,  prohibition,  mandamus,  6(c.)  which  do 
not  issue  as  of  mere  course,  without  shewing  some 
probable  cause  why  the  extraordinary  power  of  the 
crown  is  called  in  to  the  party's  assistance.  On 
the  other  hand,  if  a  probable  ground  be  shewn> 
that  the  party  is  imprisoned  without  just  cause^ 
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and  therefore  hath  a  right  to  be  delivered,  the  writ 
of  habeas  corpus  is  then  a  writ  of  right,  which 
'^  may  not  be  denied,  but  ought  to  be  granted  to 
every  man  that  is  committed,  or  detained  in 
prison,  or  otherwise  restrained,  though  it  be  by 
the  command  of  the  king»  the  privy  council,  or 
any  other/' 

The  satisfactory  remedy  for  this  injury  of  false 
imprisonment,  is  by  an  action  of  trespass,  vi  el 
armiSf  usually  called  an  action  of  false  imprison- 
ment ;  which  is  generally,  and  almost  unavoidably, 
accompanied  with  a  charge  of  assault  and  battery 
also :  and  therein  the  party  shall  recover  damages 
for  the  injury  he  has  received;  and  also  the 
defendant  is,  as  for  all  other  injuries  committed 
with  force,  or  vi  et  armis,  liable  to  pay  a  fine  to 
the  king  for  the  violation  of  the  public  peace. 

We  are  next  to  contemplate  those  which  affect 
their  relative  rights,  or  such  as  are  incident  to 
persons  considered  as  members  of  society,  and 
connected  to  each  other  by  various  ties  and  re- 
lations, and  in  particular,  such  injuries  as  may  be 
done  to  persons  under  the  four  following  relations^ 
husband  and  wife,  parent  and  child,  guardian  and 
ward,  master  and  servant. 

I.  Injuries  that  may  be  offered  to  a  person,  con* 
sidered  as  a  husband,  are  principally  three ;  abduc-- 
lion  or  taking  away  a  man's  wife ;  criminal  cofwer- 
sation  with  her ;  and  beatir^  or  otherwise  abusing 
her.  1 .  As  to  the  first  sort,  abduction  or  taking 
her  away^  this  may  either  be  by  fraud  and  persuasion 
ur  open  violence,  though  the  law  in   both  cases 
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supposes  force  and  constraint,  the  wife  having  no 
power  to  consent,  and  therefore  gives  a  remedy  by 
writ  of  an  action  of  trespass  vi  et  afwis.    This 
action  lay  at  the  common  law,  and  thereby  the 
nusband  shall  recover,  not  the  possession  of  his 
wife,  but  damages  for  taking  her  away:  and  by 
statute  Westm.  I.  S  Edw.  I.  c.  13*  the  offender 
shall  also  be  imprisoned  two  years,  and  be  fined  at 
the  pleasure  of  the  king.     2.  Criminal  conversation 
with  a  man's  wife,  though  it  is,  as  a  public  crime, 
left  by  our  laws  to  the  coercion  of  the  spiritual 
courts;    yet,   considered  as  a  civil   injury,    (and 
surely  there  can  be  no  greater)  the  law  gives  a 
satisfaction  to  the  husband  for  it  by  action  of  tres- 
pass vi  et  armis  against  the  seducer,  wherein  the 
damages  recovered  are  usually  very  large  and  ex- 
emplary,    3.  The  tliifd  injury  is  that  of  beating  a 
roan's  wife^  or  otherwise  ill  using  her,  for  which 
if  it  be  a  common  assault,  battery,  or  imprison- 
roent,  the  law  gives  the  usual  remedy  to  recover 
damages  by  action  of  trespass,  vi  et  armiSy  which 
roust  be  brought  in  the  names  of  the  husband  and 
wife  Jointly  :  but  if  the  beating  or  other  maltreat* 
roent  be  very  enormous,  so  that  thereliy  the  hus- 
band is  deprived  for  any  time  of  the  company  and 
assistance  of  his  wife,  the  law  then  gives  him  a 
separate  remedy  by  an  action  of  trespass,  in  nature 
of  an  action  upon  the  case,  for  this  ill  usage,  per 
quod  consortium  amisit,  in  which  he  shall  recover 
a  satisfaction  in  damages. 

II.  An  injury  may  be  offered  to  a  person  con- 
sidered in  the  relation  of  a  parent  by  ahduction^  or 
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taking  his  children  away,  and  this  is  remediable  b;f 
an  action  of  trespass* 

III.  Of  a  similar  nature  to  tlie  last  is  the  rela- 
tion of  guardian  and  ward^  and  the  Hke  actions 
mutatis  mutandiSj    as  are  given  to  fathers,   the 
guardian  also  has  for  recovery  of  damages,  when 
his  ward  is  stolen  m-  enticed  away  from  him.    Bat 
a  more  speedy  and  summary  method  of  redressing 
all  complaints  relative  to  wards  and  guardians  bath 
of  late  obtained  by  an  application  to  the  court  of 
chancery,  which  is  the  supreme  guardian,  and  has 
the  superintendant  jurisdiction  of  all  the  infants  in 
the  kingdom. 

IV.  To  the  relation  between  master  and  sermn^f 
and  the  rights  accruing  therefrom,  there  are  two 
species  of  injuries  incident*  The  one  is,  retaining 
a  man's  hired  servant  before  his  time  is  expired, 
the  other  is,  beating  or  confining  him  in  such  a 
manner  that  he  is  not  able  to  perform  his  work. 
As  to  the  first,  the  retaining  another  person's  ser- 
vant during  the  time  he  has  agreed  to  serve  his 
present  master ;  this,  as  it  is  an  ungentlemanlike, 
so  it  is  also  an  illegal  act,  and  for  that  injury  the 
law  has  given  a  remedy  by  special  action  on  the 
case,  and  also  an  action  against  the  servant  for  the 
non-performance  of  his  agreement.  But,  if  the 
new  master  was  not  apprized  of  the  former  con- 
tract, no  action  lies  against  him,  unless  he  refuses 
to  restore  the  servant  upon  demand.  The  other 
point  of  injury,  is  that  of  beating,  confiniogj  or 
disabling  a  man's  servant,  which  depends  upon  the 
same  principle  as  the  last,  viz.  the  property  which 


OF  PRIVATE  WRONGS.  ^7^ 

the  master  has  by  his  contract  acquired  in  the 
labour  of  the  servant.  In  this  case,  besides  the 
remedy  of  an  action  of  battery  or  imprisonment, 
which  the  servant  himself  as  an  individual  may 
have  against  the  aggressor,  the  master  also,  as  a 
recompence  for  his  immediate  loss,  may  maintain 
an  action  of  trespass,  vi  et  armi9f  in  which  he  must 
allege  and  prove  the  special  damage  he  has  sus- 
tained by  the  beating  of  his  servant,  per  quod  ser- 
vtiium  amisit,  and  then  the  jury  will  make  him  a 
proportionable  pecuniary  satisfaction. 


CHAPTER  IX. 

OF   INJURIKS  TO   PBRSONAL   PROPERTY^ 

I  SHALi^  now  consider  such  injuries  as  afiect  the 
rights  of  property,  together  with  the  remedies 
which  the  law  has  given  to  repair  or  redress 
them. 

And,  first,  the  rights  of  personal  property  in 
possession,  and  then  those  that  are  in  action  only. 

I.  The  rights  of  personal  property  in  possession 
are  liable  to  two  species  of  injuries :  the  amotion 
or  deprivation  of  that  possession ;  and  the  abuse 
or  damage  of  the  chattels,  while  the  possession 
continues  in  the  legal  owner.  The  former,  or 
deprivation  of  possession,  is  also  divisible  into  two 
branches;  the  unjust  and  unlawful  taking  them 
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away ;  and  the  unjust  detaining  them,  though  the 
original  taking  might  be  lawful. 

1.  And  first  of  an  unlawful  taking.  When  ( 
once  have  gained  a  rightful  possession  of  any  goods 
or  chattels,  either  by  a  just  occupancy  or  by  a  legal 
transfer,  whoever  either  by  fraud  or  force  dispos- 
sesses me  of  them  is  guilty  of  a  transgression 
against  the  law  of  society,  which  is  a  kind  of  se* 
condary  law  of  nature. 

The  wrongful  taking  of  goods  being  thus  most 
clearly  an  injury,  the  next  consideration  is,  what 
remedy  the  law  of  England  has  given  for  it.  And 
this  is,  in  the  first  place,  the  restitution  of  the 
goods  themselves,  though  wrongfully  taken,  with 
damages  for  the  loss  sustained  by  such  unjust  in- 
vasion; which  is  effected  by  action  of  repZmti. 
This  obtains  only  in  one  instance  of  an  unlawful 
taking,  that  of  a  wrongful  distress :  in  the  case  of 
a  distress,  the  goods  are  from  the  first  taking  in 
the  custody  of  the  law,  and  not  merely  in  that  of 
the  distreinor :  and  therefore  they  may  not  only  be 
identified^  but  also  restored  to  their  possessor, 
without  any  material  change  in  their  condition. 
And,  being  thus  in  the  custody  of  the  law,  the 
taking  them  back  by  force  is  looked  upon  as  an 
atrocious  injury,  and  denominated  a  reseous,  for 
which  the  distreinor  has  a  remedy  for  damages, 
either  by  writ  of  rescouSy  in  case  they  were  going 
to  the  pound,  or  by  writ  de  parca  fracto,  or  pound 
breach,  in  case  they  were  actually  impounded. 
He  may  also  at   his  option  bring  an  action  on 
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the  case  for  this  injury:  and  shall  therin,  if 
the  distress  were  taken  for  rent,  recover  treble 
damages. 

An  action  of  replevin,  the  regular  way  of  con- 
testing the  validity  of  the  transaction,  is  founded 
upon  a  distress  taken  wrongfully  and  without  suffi- 
cient cause :  being  a  re-^delivery  of  the  pledge,  or 
thing  taken  in  distress,  to  the  owner,  upon  his 
giving  security  to  try  the  right  of  the  distress,  and 
to  restore  it  if  the  right  be  adjudged  against  him. 
But  if  the  distress  be  carried  out  of  the  county,  or 
concealed,  theix  the  sheriff  may  return  that  the 
goods,  or  beasts,  are  eloigned^  elongata,  carried  to 
s  distance,  to  places  to  him  unknown :  and  there- 
upon the  party  replevying  shall  have  a  writ  of 
capias  in  withemnmf  or  in  vetito  namioj  a  term 
^hich  signifies  a  second  or  reciprocal  distress,  in 
Ilea  of  the  first  which  was  eloigned.  It  is  there- 
fore a  command  to  the  sheriff  to  take  other  goods, 
of  the  distreinor,  in  lieu  of  the  distress  formerly 
taken,  and  eloigned  or  withheld  from  the  owner. 
So  that  here  is  now  distress  against  distress ;  one 
heing  taken  to  answer  the  other,  by  way  of  reprisal, 
and  as  a  punishment  for  the  illegal  behaviour  of  the 
original  distreinor.  For  which  reason  goods  taken 
io  withernam  cannot  be  replevied,  till  the  original 
distress  is  forthcoming. 

But,  in  common  cases,  the  goods  are  delivered 
back  to  the  party  replevying,  who  is  then  bound  to 
taring  ^his  action  of  replevin ;  which  may  be  prp- 
secuted  in  the  county  court,  be  the  distress  of  what 
Value  it  may.    But  either  party  may  remove  it  tp 
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the  superior  courts  of  king's  bench  or  commoD 
pleas,  by  writ  otrecordari  or  pone;  the  plaintiff  at 
pleasure,  the  defendant  upon  reasonable  cause: 
and  also,  if  in  the  course  of  proceeding  any 
right  of  freehold  comes  in  question,  the  sheriff 
can  proceed  no  farther ;  so  that  it  is  usual  to  carry 
It  up  in  the  first  instance  to  the  courts  of  West- 
minster-hall. 

In  like  manner,  other  remedies  for  othei  un* 
lawful  takings  of  a  man's  goods  consist  only  in 
recovering  a  satisfaction  in  damages.  As  if  a  man 
takes  the  goods  of  another  out  of  his  actual  or 
virtual  possession,  without  having  a  lawful  title  so 
to  do,  it  is  an  injury;  which,  though  it  doth  not 
amount  to  felony  unless  it  be  done  animofuran&, 
is  nevertheless  a  transgression,  for  which  an  action 
of  trespass  vi  et  armis  will  lie ;  wherein  the  plain- 
tiflF  shall  not  recover  the  thing  itself,  but  only 
damages  for  the  loss  of  it.  Or,  if  committed  with- 
out force,  the  party  may,  at  his  choice,  have 
another  remedy  in  damages  by  action  of  trover  and 
conversion. 

2.  Deprivation  of  possession  may  also  be  by  an 
unjust  detainer  of  another's  goods,  though  the 
original  taking  was  lawful.  As  if  I  distrein  an- 
other's cattle  damage-feasant,  and  before  they  are 
impounded  he  tenders  rac  sufficient  amends ;  now^ 
though  the  original  taking  was  lawful,  my  subse- 
quent detainment  of  ihem  after  tender  of  amends, 
is  wrongful,  and  he  shall  have  an  action  of  repfcciK 
against  me  to  recover  them  :  in  which  he  shall  re- 
cover damages  only  for  the  detention  and  not  for 
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the  caption,  because  the  original  taking  was  lawful. 
Or^  if  I  lend  a  man  a  horse,  and  he  afterwards  re- 
fuses to  restore  it,  this  injury  consists  in  the  de- 
taining, and  not  in  the  original  taking,  and  the 
regular  method  for  me  to  recover  possession  is  by 
action  of  detinue.  In  this  action,  of  detinue^  it  is 
necessary  to  ascertain  the  thing  detained,  in  such 
a  manner  as  that  it  may  be  specifically  known  and 
recovered.  But  this  action  is  of  late  much  dis- 
used, and  has  given  place  to  the  action  of  trover. 

This  action  of  trover  and  cormersion,  was  in  its 
original  an  action  of  trespass  upon  the  case,  for 
recovery  of  damages  against  such  person  as  had 
found  another's  goods,  and  refused  to  deliver  them 
on  demand,  but  concerted  them  to  his  own  use; 
from  which  finding  and  converting  it  is  called  an 
action  of  trover  and  conversion.    The  injury  lies  in 
the  conversion,  for  any  man  may  take  i\\e  goods  of 
another  into  possession,  if  he  finds  them ;  but  no 
finder  is  allowed  to  acquire  a  property  therein,  un- 
less the  owner  be  for  ever  unknown  :  and  therefore 
he  must  not  convert  them  to  his  own  use,  which 
the  law  presumes  him  to  do,  if  he  refuses  to  restore 
them  to  the  owner.     A  conversion  must  be  fully 
proved;    and  then    in   this   action    the    plaintiff 
shall  recover  damages,  equal  to  the  value  of  the 
thing  converted,  but  not  the  thing  itself;  which 
nothing  will  recover  but  an  action  of  detinue  or 
Teplevin. 

As  to  the  damage  that  may  be  offered  to  things 
personal,  while  in  the  possession  of  the  owner,  as 
hunting  a  man's  deer,  shooting  his  dogs,  poisoning 
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bis  cattle,  or  in  any  wise  taking  from  the  value  of 
any  of  his  chattels,  or  making  them  in  a  worse 
condition  than  before,  these  are  injuries  too  obvious 
to  need  explication.    The  remedies  given  by  the 
law  to  redress  them,  are  in  two  shapes ;  by  actioD 
of  trenpan  vi  et  armU,  where  the  act  is  in  itself 
immediately  injurious  to  another's  property,  and 
therefore  necessarily  accompanied  by  some  degree 
of  force ;  and  by  special  action  on  the  case,  where 
the  act   is  in    itself  indifierent,   and  the  iojary 
only  comequenttalf  and  therefore  arising  without 
any  breach  of  the  peace.    In  both  of  which  suits 
the  plaintiiF  shall  recover  damages,  in  proportion 
to  the  injury  which  he  proves  that  his  property  has 
sustained. 

11.  Hitherto  of  injuries  affecting  the  right  of 
things  personal,  in  possession*  We  are  next  to 
consider  those  which  regard  things  in  actioii 
pnly ;  or  such  rights  as  are  founded  on,  and  arise 
from  contracts.  Contracts  are  either  express  or 
implied. 

Express  contracts  include  three  distinct  species; 
debts,  covenants,  and  promises. 

1 .  The  legal  acceptation  of  debt  is,  a  sum  of 
money  due  by  certain  and  express  agreement :  as, 
by  a  bond  for  a  determinate  sum  ;  a  bill  or  note; 
ft  special  bargain ;  or  a  rent  reserved  on  a  lease  i 
where  the  quantity  is  fixed  and  specific,  and  does 
not  depend  upon  any  subsequent  valuation  to  settle 
it.  The  non-payment  of  these  is  an  injury,  for 
which  the  proper  remedy  is  by  action  of  debt^  to 
compel  the  performance  of  the  contract  and  recover 
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the  specifical  sum  due.  This  is  the  shortest  and 
surest  remedy ;  particularly  where  the  deht  arisen 
upon  a  specialty,  that  is,  upon  a  deed  or  instru- 
meat  under  seal.  So  also,  if  1  verbally  agree  to 
pay  a  man  a  certain  price  for  a  certain  parcel  of 
goods,  and  fail  in  the  performance,  an  action  of 
debt  lies  against  me ;  for  this  is  also  a  determinate 
contract:  but  if  I  agree  for  no  settled  price,  I 
am  not  liable  to  an  action  of  debt,  but  a  special 
action  on  the  case,  according  to  the  nature  of  my 
contract. 

2.  A  covenant  also,  contained  in  a  deed,  to  do 
a  direct  act  or  to  omit  one,  is  another  species  of 
express  contracts,  the  violation  or  breach  of  which 
is  a  civil  injury.  The  remedy  for  this  is  by  a  writ 
of  covenant :  which  directs  the  sheriff  to  command 
the  defendant  generally  to  keep  his  covenant  with 
the  plaintiff  (without  specifying  the  nature  of  the 
covenant)  or  shew  good  cause  to  the  contrary :  and 
if  he  continues  refractory,  or  the  covenant  is 
already  so  broken  that  it  cannot  now  be  specially 
performed,  then  the  subsequent  proceedings  set 
forth  with  precision  the  covenant,  the  breach,  and 
the  loss  which  has  happened  thereby ;  whereupon 
the  jury  will  give  damages,  in  proportion  to  the  in- 
jury sustained  by  the  plaintiff,  and  occasioned  by 
such  breach  of  the  defendant's  contract. 

There  is  one  species  of  covenant,  of  a  dififerent 
nature  from  the  rest ;  and  that  is  a  covenant  real, 
to  convey  or  dispose  of  lands,  which  seems  to  be 
partly  of  a  personal  and  partly,  of  a  real  nature. 
For  this  the  remedy  is  by  a  special  writ  of  covenant^ 

Y 


482  or   PRIVAT8  WRONGS. 

for  a  specific  performatice  of  the  contract,  concern- 
ing  certain  lands  particularly  described  in  the  writ. 
It  therefore  directs  the  sheriiF  to  command  the 
defendant,  here  called  the  deforciant,  to  keep  the 
covenant  made  between  the  plaintiff  and  him  cod- 
ceming  the  identical  lands  in  question  :  and  npon 
this  process  it  is  that  fines  of  lands  are  usaally 
kvied  at  common  law ;  the  plaintiff,  or  person  to 
whom  the  fine  is  levied,  bringing  a  writ  of  cove- 
nant, in  which  he  suggests  some  agreement  to 
have  been  made  between  him  and  the  deforciaot, 
t(kiching  those  particular  lands,  for  the  completion 
tf  which  he  brings  this  action.  And,  for  the  end 
df  this  supposed  difference,  the  fine  or  finaHi 
coneordia  is  made,  whereby  the  deforciant  (now 
balled  the  cognizor)  ackiiowl  edges  the  tenemeots 
to  foe  the  right  of  the  plaintiff,  now  called  the 
cognisee. 

3.  A  promise  is  in  the  nature  of  a  verbal  cove- 
mint,  and  wants  nothing  but  the  solemnity  of 
writing  and  sealing  to  make  it  absolutely  the  same. 
If  therefore  it  be  to  do  any  explicit  act,  it  is  an 
express  contract,  as  much  as  any  covenant ;  and 
the  breach  of  it  is  an  equal  injury.  The  remedy 
indeed  is  not  exactly  the  same ;  since,  instead  of 
an  action  of  covenant,  there  only  lies  an  action 
upon  the  case,  for  what  is  called  the  assumpsit  or 
mdertaking  of  the  deftradant ;  the  failure  (rf  per- 
fbrmiog  wliich  is  the  wrong  or  injury  done  to  the 
plabtiff,  the  damages  whereof  a  jury  are  to  esti- 
mate and  settle.  As  if  a  builder  promises,  under- 
takes, or  assumes  to  Caivs^  that  he  will  build  and 
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cover  his  house  within  a  time  limited,  and  he  fails 
to  do  it;  Caius  has  an  action  on  the  case  against 
the  builder,  for  this  breach  of  his  express  promise, 
undertaking,  or  assumpsit  ^   and  shall  recover  a 
pecuniary  satisfaction  for  the  injury  sustained  by 
such  delay.    So  also  in  the  case  before  mentioned, 
<>f  a  debt  by  simple  contract,  if  the  debtor  pro- 
mises to  pay  It  and  does  not,  this  breach  of  pro- 
fliise  entitles  the  creditor  to  his  action  on  the  case, 
instead  of  being  driven  to  action  of  debt.    Thus 
"tewise,  a  promissory  note,  or  note  of  hand  not 
under  seal,  to  pay  money  at  a  day  certain,  is  an 
express  assumpsits  and  the  payee  at  common  law, 
or  by  custom  and  act  of  parliament  the  indorsee, 
may  recover  the  value  of  the  note  in  damages,  if  it 
remains  unpaid.   Some  agreements,  indeed,  though 
uever  so  expressly  made,  are  deemed  of  so  impor- 
tant a  nature,  that  they  ought  not  to  rest  in  verbal 
promise  only,  which  cannot  be  proved  but  by  the 
memory  (which  sometimes  will  induce  the  perjury) 
of  witnesses.     To  prevent  which  the   statute  of 
frauds  and  perjuries,  29  Car.  II.  c.  8.  enacts,  that 
in  the  five  following  cases  no  verbal  promise  shall 
be  sufficient  to  ground  an  action  upon,  but  at  the 
least  some  note  or  memorandum  of  it  shall  be  made 
m  writing,  and  signed  by  the  party  to  be  charged 
therewith  :   1.  Where  an  executor  or  administrator 
promises  to  answer  damages  out  of  his  own  estate. 
2*  Where    a   man  undertakes  to  answer  for  the 
ieht,    default,    or    miscarriage    of   another.      3. 
Where  any  agreement  is  made,  upon  consideration 
if  marriage.     4.  Where  any  contract  or  sale  is 
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made  of  lands,  tenements,  or  hereditamcDts,  or 
any  interest  therein.  5.  And,  lastly,  where  there 
is  any  agreement  that  is  not  to  be  performed  within 
a  year  from  the  making  thereof.  In  all  these  cases 
a  mere  verbal  CLSSumpsit  is  void. 

From  these  express  contracts  the  transition  is 
easy  to  those  that  are  only  implied  by  law.  Which 
are  such  as  reason  and  justice  dictate,  and  which 
therefore  the  law  presumes  that  every  man  has 
contracted  to  perform ;  and,  upon  this  presump- 
tion, makes  him  answerable  to  such  persons  as 
suffer  by  his  non-performance. 

Of  this  nature  are,  first,  such  as  are  necessarily   | 
implied  by  the  fundamental  constitution  of  govern- 
ment, to  which  every  man  is  a  contracting  party. 
And  thus  it  is  that  every  person  is  bound,  and  hath 
virtually  agreed  to  pay  such   particular  sums  of 
money  as  are  charged  on  him  by  the  sentence,  or  ' 
assessed  by  the  interpretation  of  the  law.    What-  j 
ever  the  laws  order  any  one  to  pay,  that  becomes  « 
instantly  a  debt,  which  he  hath  beforehand  con-  ' 
tracted  to  discharge.     And  this  implied  agreement  1 
it  is  that  gives  the  plaintiff  a  right  to  institute  a  j 
second  action,  founded  merely  on  the  general  con- 
tract, in  order  to  recover  such  damages,  or  sum 
of  money,  as  are  assessed  by  the  jury  and  adjudges! 
by  the  court  to  be  due  from  the  defendant  to  the 
plaintiff  in  any  former  action.     So  that  if  he  hath 
once  obtained  a  judgment  against  another  for  a 
certain  sum,  and  neglects  to  take  out  execution 
thereupon,  he  may  afterwards  bring  an  action  of 
debt  upon   this  judgment,  and  shall  not  be  pu^ 
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upon  the  proof  of  the  original  cause  of  action ; 
but  upon  shewing  the  judgment  once  obtained, 
still  in  full  force,  and  yet  unsatisfied,  the  law  im- 
mediately implies,  that  by  the  original  contract  of 
society  the  defendant  hath  contracted  a  debt,  and 
is  bound  to  pay  it. 

On  the  same  principle  it  is,  (of  an  implied 
original  contract  to  submit  to  the  rules  of  the  com- 
munity, whereof  we  are  members)  that  a  forfei- 
ture imposed  by  the  bye-laws  and  private  ordi- 
nances of  a  corporation  upon  any  that  belong  to 
the  body,  or  an  amercement  set  in  a  court-leet  or 
court-baron  upon  any  of  the  suitors  to  the  court, 
(for  otherwise  it  will  not  be  binding)  immediately 
creates  a  debt  in  the  eye  of  the  law :  and  such  for^ 
feiture  or  amercement,  if  unpaid,  works  an  injury 
to  the  party  or  parties  entitled  to  receive  it  5  for 
whicli  the  remedy  is  by  action  of  debt. 

A  second  class  of  implied  contracts  are  such  as 
do  not  arise  from  the  express  determination  of .  any 
court,  or  the  positive  direction  of  any  statute  ;  but 
from  natural  reason,  and  the  just  construction  of 
law.  Which  class  extends  to  all  presumptive 
undertakings  or  assumpsits  ;  which,  though  never 
perhaps  actually  made,  yet  constantly  arise  from 
this  general  implication  and  intendment  of  the 
courts  of  judicature,  that  every  man  hath  en- 
gaged to  perform  what  his  duty  or  justice  re- 
quires.    Thus, 

1.  If  I  employ  a  person  to  transact  any  business 
for  me,  or  perform  any  work,  the  law  implies  that 
I  undertook  or  assumed   to  pay  so  much  as  his 
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labour  desenred.    This  is  called  ^p  a9swnp8it  on  a 
quantum  meruii. 

2.  There  is  also  an  implied  asstanprit  on  a 
quantum  vdlebat,  which  is  very  similar  to  the 
former,  being  only  where  one  takes  up  goods  or 
wares  of  a  tradesman,  without  expressly  agreeing 
for  the  price.  There  the  law  concludes,  that  both 
parties  did  intentionally  agree  that  the  real  value  of 
the  goods  should  be  paid,  and  an  action  on  the 
case  may  be  brought  accordingly,  if  the  vendee 
refuses  to  pay  that  value. 

3.  A  third  species  of  implied  asma^iiis  is 
when  one  has  had  and  received  money  belonging  to 
another,  with  any  valuable  consideration  ^ven  on 
the  receiver's  part :  for  the  law  construes  this 
to  be  money  had  and  received  for  the  use  of  the 
owner  only ;  and  implies  that  the  person  so  receiv- 
ing promised  and  undertook  to  account  for  it  to 
the  true  proprietor. 

4.  Where  a  person  has  laid  out  and  expended 
his  own  money  for  the  use  of  another,  at  his 
request,  the  law  implies  a  promise  of  re-payment. 

5.  Likewise,  fifthly,  upon  a  stated  account  be« 
tween  two  merchants,  or  other  persons,  the  law 
implies  that  he  against  whom  the  balance  appears 
has  engaged  to  pay  it  to  the  other;  though  there 
be  not  any  actual  promise. 

6.  The  last  class  of  contracts,  implied  by  reason 
and  construction  of  law,  arises  upon  this  sappo- 
sition,  that  every  one  who  undertakes  any  office; 
employment,  trust,  or  duty,  contracts  with  those 
who  employ  or  entrust  him,  to  perform  it  with 
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Inttgnty,  diligence,    and  skill.      And,    if  by  his 
want  of  either  of  those  qualities  any  injury  accrues 
to  individaals,  they  have  therefore  their  remedy  in 
damages  by  a  special  action  on  the  case.     If  the 
sheriff  do  not  execute  a  writ  sent  to  him,  or  if  he 
wiifally  make  a  false  return  thereof:  if  a  sheriff  or 
gaoler  suffer  a  prisoner,  who  is  taken  upon  mesne 
process  (that  is,  during  the  pendency  of  a  suit)  to 
escape,  he  is  liable  to  an  action  on  the  ease*    But 
ifi  after  judgment,  a  gaoler  or  a  sheriff  permits  a 
debtor  to  escape,  who  is  charged  in  execution  for 
a  certain  sum,  the  debt  immediately  becomes  hl$ 
own,  and  he  is  compellable  by  action  of  debt,  to 
satisfy  the  creditor  his  whole  demand.    An  advo- 
cate or  attorney  that  betrays    the  cause  of  his 
cFieDt,  or,  being  retained,  neglects  to  appear  at  the 
trial,  by  which  the  cause  miscarries,  is  liable  to 
an  action  on  the  case,  for  a  reparation  to  bis  in- 
jured client.     There  is  also,  in  law,    always  an 
implied  contract  with  a  common  inn-keeper,  to 
secure  his  guest's  goods  in  his  inn ;  with  a  com- 
mon carrier  or  bargemaster,  to  be  answerable  for 
the  goods  be  carries  :  with  a  common  farrier,  that 
he  shoes  a  horse  well,  without  laming  him  :  with  a 
common  tailor,  or  other  workman,  that  he  performs 
bis  business  in  a  workmanlike  manner:  in  which 
if  they  fail,  an  action  on  the  case  lies  to  recover 
damages  for  such  breach  of  their  general  undertak- 
ing.   But  if  I  employ  a  person  to  transact  any  of 
these  concerns,    whose  common    profession    and 
business  it  is  not,  the  law  implies  no  such  general 
undertaking;   but,  in  order  to  charge  him  with 
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damages,  a  special .  agreement  is  required*    Ako, 
if  an   inn-keeper^  or  other  victualler,  hangs  out 
his  sign  and  opens  bis  house  for  travellers,  it  is  an 
implied  engagement  to  entertain  all  persons  who  tra- 
vel that  way ;  and  upon  this  universal  assumpsit  an 
action  on  the  case  will  lie  against  him  for  damages, 
if  he  without  good  reason  refuses  to  admit  a  tra- 
veller.    If  any  one  cheats  me  with  false  cards  or 
dice,  or  by  false  weights  and  measures,  or  by  sell' 
mg  me  one  commodity  for  another,  an  action  on 
the  case  also  lies  against  him  for  damages,  upon 
the  contract  which  the  law  always  implies,  that 
every  transaction  is  fair  and  honest.     In  contracts 
ibr  provisions  it  is  always  implied  that  they  are 
wholesome ;  and,  if  they  be  not,  the  same  remedy 
may  be  had.    Also,  if  he  thisit  selleth '  any  thing 
doth  upon  the  sale  warrant  it  to  be  g6od,  the  law 
annexes  a  tacit  contract  to  this  warranty,  that  if  it 
•be  not  so    he  shall  make  compensation  to  tbe 
buyer;  else  it  is  an  injury  to  good  faith,  for  which 
jBkik.  action  on  the  case  will  lie  to  recover  damages. 
The  warranty  must  be  upon  the  sale ;  for  if  it  be 
jGpade  afteVf  and  not  at  the  time  of  the  sale,  it  is 
a  void  warranty.     A  general  warranty  will  not  ex- 
tend to  guaird  against  defects  that  are  plainly  and 
obviously  :the  object  of  one's  senses,  as,  if  a  horse 
be  warranted  perfect,  and  wants  either  a  tail  or  an 
ear,  unless  the  buyer  in  this  case  be  blind. 

Thus  much  for  the  non-performance  of  contracts 
express  or  implied,  which  includes  every  possible 
injury  to  what  is  by  far  the  most  considerable 
species    of   personal    property,   viz.    that  which 
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consists  in  action  merely^  and  not  in  possession. 
Which  finishes  our  inquiries  into  such  wrongs  as 
may  be  olBered  to  personal  property;  with  their 
several  remedies  by  suit  or  action. 


CHAPTER  X. 

OF    INJURIES    TO    REAL   PROPERTY; 

And  first, 

op  DISPOSSESSION^    OR    OUSTER   OF   THE    FREE- 
HOLD. 

I  COMB  now  to  consider  such  injuries  as  affect 
that  species  of  property  which  the  laws  of  England 
have  denominated  real. 

Real  injuries  then  are  principally  six :  1.  Ouster. 
2.  Trespass.  3.  Nuisance.  4.  Waste.  5.  Sub- 
traction.    6.  Disturbance. 

Ouster,  or  dispossession,  is  a  wrong  or  injury 
that  carries  with  it  the  amotion  of  possession ;  for 
thereby  the  wrong-doer  gets  into  the  actual  oc- 
cupation of  the  land  or  hereditament,  and  obliges 
him  that  hath  a  right,  to  seek  his  legal  remedy  j  in 
order  to  gain  possession,  and  damages  for  the 
injury  sustained.  And  such  ouster,  or  disposses- 
sion, may  either  be  of  the  freehold^  or  of  chattels 
real.  Ouster  of  the  freehold  is  effected  by  one  of 
the  following  methods:  1.  Abatement.  2.  In- 
trusion. 3.  Disseizin.  4.  Discontinuance.  5. 
Deforcement. 

Y  2 
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1.  An  abatement  is  where  a  person  dies  seized  of 
aa  inheritance,  and  before  the  heir  or  devisee 
entersi  a  stranger  who  has  no  right  malces  entry, 
and  gets  possession  of  the  freehold :  this  entiy  of 
his  is  called  an  abatement,  and  he  himself  is  de- 
nominated an  abator. 

2.  Intrustoni  which  is  the  entry  of  a  stranger, 
after  a  particular  estate  of  freehold  is  determined, 
before  him  in  remainder  or  reversion.  And  it 
happens  where  a  tenant  for  term  of  life  dieth  seized 
of  certain  lands  and  tenements,  and  a  stranger 
entereth  thereon,  after  sach  death  of  the  tenant, 
and  before  any  entiy  of  him  in  remainder  or  re- 
version. 

3.  Disseizin  is  a  wrongful  putting  out  of  hioi 
that  is  seized  of  the  freehold.  The  two  former 
species  of  injuiy  were  by  a  wrongful  entry  where 
the  possession  was  vacant;  but  this  an  attack 
upon  him  who  is  in  actual  possession,  and.  turning 
him  out  of  it. 

These  three  species  of  injury,  abatement,  «t- 
trusion,  and  disseizin^  are  such  wherein  the  entry  of 
the  tenant  ab  iniitiOf  as  well  as  the  continuance  of 
his  possession  afterwards,  is  unlawful.  But  the 
two  remaining  species  are  where  the  entry  of  the 
tenant  was  at  first  lawful,  but  the  wrong  consists 
in  the  detaining  of  possession  afterwards. 

4*  Discontinuance  happens  when  he  who  hath 
an  estate*tail,  maketh  a  larger  estate  of  the  land 
than  by  law  he  is  entitled  to  do :  in  which  case  the 
estate  is  good,  so  far  as  his  power  extends  who 
made  it,   but  no  farther.      As  if  tenant  in   tail 
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makes  a  feofiinent  in  fee-simple,  or  for  the  life  of 
the  feoflFee,  or  in  tail;  all  which  are  beyond  his 
power  to  make,  for  that  by  the  common  law  ex- 
tends no  farther  than  to  make  a  lease  for  his  own 
life :  in  such  case  the  entry  of  the  feoffee  is  lawful 
during  the  life  of  the  feoffor;  but  if  he  retains 
the  possession  after  the  death  of  the  feoffor,  it  is 
an  injury,  which  is  termed  a  discontinuance ;  the 
ancient  legal  estate,  which  ought  to  have  survived 
to  the  heir  in  tail,  being  gone,  or  at  least  suspended, 
and  for  a  while  discontinued. 

5.  Deforcement  in  its  most  extensive  sense,  is 
nomen  generalissimum  ^  a  much  larger  and  more 
comprehensive  expression  than  any  of  the  former : 
it  then  signifying  the  holding  of  any  lands  or  tene-  > 
ments  to  which  another  person  hath  a  right.  So 
that  this  includes  as  well  an  abatement,  an  intru<- 
sion,  a  disseizin,  a  discontinuance,  as  any  other 
species  of  wrong  whatsoever,  whereby  he  that 
hath  right  to  the  freehold  is  kept  out  of  possession. 
But,  as  contradistinguished  from  the  former,  it  is 
only  such  a  detaioer  of  the  freehold,  from  him  that 
hath  die  right  of  property,  but  never  had  any 
possession  under  that  right,  as  falls  within  none 
of  the  injuries  which  we  have  before  explained. 

The  several  species  and  degrees  of  injury  by 
ouster  being  thus  ascertained  and  defined,  the  next 
consideration  is  thie  remedy :  which  is,  universally, 
^^t  restitution  or  delivery  of  possession  to  the  right 
owner;  and,  in  some  cases,  damages  also  for  the 
unjust   amotion.     The    methods  whereby   these 
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remedies,  or  either  of  them,  may  be  obtained,  arc 
various. 

I.  The  first  is  that  extra-judicial  and  summary 
one,  of  entry  by  the  legal  owner,  when  another 
person,  who  hath  no  right,  hath  previously  taken 
possession  of  lands  or  tenements.  In  this  case  the 
party  entitled  may  make  a  formal,  but  peaceable, 
entry  thereon,  declaring  that  thereby  he  takes 
possession.  Surch  an  entry  gives  a  man  seiziO) 
or  puts  into  immediate  possession  him  that  hath 
right  of  entry  on  the  estate,  and  thereby  makes 
him  complete  owner,  and  capable  of  conveying 
il  from  himself  by  either  descent  or  purchase. 

This  remedy  by  entry  takes  place  in  three  only 
of  the  five  species  of  ouster,  viz.  abatement,  in- 
trusion, and  disseizin  :  for,  as  in  these  the  original 
entry  of  the  wrong-doer  was  unlawful,  they  may 
therefore  be  remedied  by  the  mere  entry  of  bim 
who  hath  right.  But,  upon  a  discontinuance  or  de- 
forcement, the  owner  of  the  estate  cannot  enter, 
but  is  driven  to  his  action. 

On  the  other  hand,  in  case  of  abatement,  in- 
trusion, or  disseizin,  where  entries  are  generally 
lawful,  this  right  of  entry  may  be  tolled,  that  is, 
taken  away,  by  descent.  Descents,  which  take 
away  entries,  are  when  any  one,  seized  by  any 
means  whatsoever  of  the  inheritance  of  a  corporeal 
hereditament,  dies,  whereby  the  same  descends 
to  his  heir :  in  this  case,  however  feeble  the  right 
of  the  ancestor  might  be,  the  entry  of  any  other 
person  who  claims  title  to  the  freehold  is  takes 
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away ;  and  he  caDnbt  recover  possession  against 
the  heir  by  this  summary  method,  but  is  driven  to 
his  action  to  gain  a  legal  seizin  of  the  estate. 

So  that  in  general  it  appears,  that  no  man  can 
recover  possession  by  mere  entry  on  lands,  which 
another  hath  by  descent.  Yet  this  rule  hath  sonie 
exceptions,  wherein  those  reasons  cease  upon 
which  the  general  doctrine  is  grounded ;  especially 
if  the  claimant  were  under  any  legal  disabilities, 
during  the  life  of  the  ancestor,  either  of  infancy, 
coverture,  imprisonment,  insanity,  or  being  out  of 
the  realm  :  in  all  which  cases  there  is  no  neglect 
or  lachee  in  the  claimant,  and  therefore  no  descent 
shall  bar,  or  take  away  his  entry.  And  no  descent 
to  the  heir  of  the  disseisor  shall  take  away  the 
entry  of  him  that  has  right  to  the  land,  unless  the 
disseisor  had  peaceable  possession  five  years  next 
after  the  disseizin.  On  the  other  hand,  it  is 
enacted,  by  the  statute  of  limitations,  21  Jac.  I. 
c.  16.  that  no  entry  shall  be  made  by  any  man 
upon  lands,  unless  within  twenty  years  after  his 
right  shall  accrue.  And  by  statute  4  &  5  Ann. 
c.  16.  no  entry  shall  be  of  force  to  satisfy  the 
said  statute  of  limitations,  or  to  avoid  a  fine 
levied  of  lands,  unless  an  action  be  thereupon 
commenced  within  one  year  after,  and  prosecuted* 
with  effect. 

II.  Thus  far  of  remedies,  where  the  tenant  or 
occupier  of  the  land  hath  gained  only  a  mere  pos^ 
sessioHy  and  no  apparent  shadow  of  right.  Next 
follow  another  class,  which  are  in  use  where  the 
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title  of  tbe  teaaat  or  occupier  is  advanced  one  step 
nearer  to  perfection ;  so  that  he  hath  in  him  not 
only  a  bare  possession  which  may  be  destroyed 
by  a  bare  entry,  but  also  an  apparent  r^ht  of  pos- 
sessiofif  which  cannot  be  renioved  but  by  orderly 
course  of  law :  in  the  process  of  which  it  must  be 
shewn,  that  though  he  hath  at  present  possession, 
and  therefore  hath  the  presumptive  right,  yet  there 
is  a  right  of  possession,  superior  to  his,  residing  in 
him  who  brings  the  action. 

These  remedies  are  either  by  a  writ  qf  entry  at 
an  assize:  which  are  actions  mierely  possessory; 
serving  only  to  regain  that  possession,  whereof  the 
demandant  (that  is,  he  who  sues  for  the  land)  or 
his  ancestors,  have  been  unjustly  deprived  by  the 
tenant  or  possessor  of  the  freehold,  or  those  under 
whom  he  claims.  They  decide  nothing  with  re- 
spect to  the  right  of  property  :  only  restoring  the 
demandant  to  that  state  or  situation,  in  which  he 
was  (or  by  law  ought  to  have  been)  before  the  dis- 
possession committed.  Biit  this  without  any  pre- 
judice to  the  right  of  ownership :  for,  if  the  dis- 
possessor  has  any  legal  claim,  he  may  afterwards 
exert  it,  notwithstanding  a  recovery  against  him  in 
these  |X)ssessory  actions. 

•  I  have  now  gone  through  the  several  species  of 
injury  by  ouster  and  dispossession  of  the  freehold, 
with  the  remedies  applicable  to  each:  there  are, 
however,  but  very  few  instances  for  more  than  a 
century  past  of  prosecuting  any  real  action  for 
land  by  writ  of  eniryy  assize,  farmedon,  writ  of 
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rightf  or  otherwise :  the  title  of  lands  being  now 
asoally  tried  in  actions  of  ejectment  or  trespoM; 
of  which  in  the  following  chapters. 


CHAPTER  XI. 

OP  DISPOSSESSION,   OR   OUSTER    OF   CHATTELS 

REAL. 

I  SHALL  now  consider  injuries  by  ouster  of  chattels 
Teal  J  that  is,  by  amoving  the  possession  of  the 
tenant  from  an  estate  by  statute-merchant,  statute- 
staple,  recognizance  in  the  nature  of  it,  or  elegit ; 
or  from  an  estate  for  years. 

I.  Ouster,  or  amotion  of  possession,  from  estates 
iield  by  statate,  recognizance,  or  elegit,  is  only 
liable  to  happen  by  a  species  of  disseizin,  or  turn- 
tog  out  of  the  legal  proprietor,  before  his  estate 
is  determined  by  raising  the  sum  for  which  it  is 
given  him  in  pledge. 

II.  As  for  ouster,  or  amotion  of  possession, 
from  an  estate  for  years ;  this  happens  only  by  a 
like  kind  of  disseizin,  ejection,  or  turning  out,  of 
the  tenant  from  the  occupation  of  the  land  during 
the  continuance  of  the  term.  For  this  injury  the 
law  has  provided  him  with  two  remedies,  according 
to  the  circumstances  and  situation  of  the  wrong- 
doer :  the  writ  of  ejectione  fimics ;  which  lies 
^inst  any  one,  the  lessor,  reversioner,  remainder- 
man, or  any  stranger,  who  is  himself  the  wrong- 
doer and  has  committed  the  injury  complained  of; 
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and  the  writ  o(quare  ejecit  infra  terminum;  which 
lies  not  against  the  wrong-doer  or  ejector  himself, 
but  his  feoffee  or  other  person  claiming  under  him. 
These  are  mixed  actions^  somewhat  between  real 
and  personal ;  for  therein  are  two  things  recovered, 
as  well  restitution  of  the  term  of  years^  as  damages 
for  the  ouster  or  wrong. 

I.  A  writ  then  of  ^ectione  firmcBy  or  action  of 
trespass  in  ejectment ,  lieth  where  lands  jor  tene- 
ments are  let  for  a  term  of  years;  and  afterwards  the 
lessor,  reversioner^  remainder-man,  or  any  stranger, 
doth  eject  or  oust  the  lessee  of  his  term. 

Since  the  disuse  of  real  actions,  this  mixed 
proceeding  is  become  the  common  method  of  try- 
ing the  title  to  lands  or  tenements.  And^  to  pre- 
vent fraudulent  recoveries  of  the  possession,  by 
collusion  with  the  tenant  of  the  land,  all  tenants 
are  obliged,  by  statute  1 1  Geo.  11.  c.  19,  on  pain 
of  forfeiting  three  years  rent,  to  give  notice  to 
their  landlords,  when  served  with  any  declaration 
in  ejectment :  and  any  landlord  may,  by  leave  of 
the  court,  be  made  a  co-defendant  to  the  action, 
in  case  the  tenant  himself  appears  to  it. 

The  damages  recovered  in  these  actions,  are 
now  usually  very  small  and  inadequate ;  amounting 
commonly  to  one  shilling  or  some  other  trivial 
sum.  In  order  therefore  to  complete  the  remedy, 
when  the  possession  has  been  long  detained  from 
him  that  had  the  right  to  it,  an  action  of  trespass 
also  lies,  after  a  recovery  in  ejectment,  to  recover 
the  mesne  profits  which  the  tenant  in  possession 
has  wrongfully  received.    In  this  case  the  judgment 
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m  ejectment  is  conclusive  evidence  against  the 
defendant,  for  all  profits  which  have  accrued  since 
the  date  of  the  demise  stated  in  the  former  decla- 
ration of  the  plaintifi^ 

But  a  writ  of  ejectment  is  not  an  adequate 
means  to  try  the  title  of  all  estates  ;  for  on  those 
things,  whereon  an  entry  cannot  in  fact  he  made, 
no  entry  shall  be  supposed  by  any  fiction  of  the 
parties.  Therefore  an  ejectment  will  not  lie  of  an 
advowson,  a  rent,  a  common  or  other  incorporeal 
hereditament ;  except  for  tithes :  nor  will  it  lie  in 
such  cases,  where  the  entry  of  him  that  hath  right 
w  taken  away  by  descent,  discontinuance,  twenty 
years  dispossession,  or  otherwise. 

This  action  of  ejectment  is  however  rendered  a 
very  easy  and  expeditious  remedy  to  landlords 
whose  tenants  are  in  arrear,  by  statute  4  Geo.  II. 
c.  28.  which  enacts,  that  eveiy  landlord,  who 
hath  by  his  lease  a  right  of  re-entry  in  case  of  non- 
payrnent  of  rent,  when  half  a  year's  rent  is  due, 
and  no  sufficient  distress  is  to  be  had,  may  serve  a 
declaration  in  ejectment  on  his  tenant,  or  fix  the 
same  upon  some  notorious  part  of  the  premises, 
which  shall  be  valid,  without  any  formal  re-entry 
or  previous  demand  of  rent.  And  a  recovery  in 
such  ejectment  shall  be  final  and  conclusive,  both 
in  law  and  equity,  unless  the  rent  and  all  costs  be 
paid  or  tendered  within  six  calendar  months  after- 
wards. 

2.  The  writ  of  quare  ejedt  infra  terminum  lieth, 
by  the  ancient  law,  where  the  wrong-doer  or  ejector 
is  not  himself   in   possession  of   the  lands,  but 
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another  who  claims  under  him.  Bat  since  the 
iDtrodiictian  of  fictitious  ousters,  whereby  the 
title  may  be  tried  against  any  tenant  in  possession, 
(by  what  means  soever  he  acquired  it)  and  the 
subsequent  recovery  of  damages  by  action  of 
trespass  for  mesne  profits,  this  action  is  fallen 
into  disuse. 


CHAPTER  XIL 


OP  TRESPASS. 


Thb  second  species  therefore  of  real  injuries,  or 
wrongs  that  afibct  a  man's  lands,  tenements,  or 
hereditaments,  is  that  of  trespass.  Trespass,  in 
its  largest,  and  most  extensive  sense,  signifies  any 
transgression  or  offence  against  the  law  of  nature, 
of  society,  or  of  the  country  in  which  we  live; 
whether  it  relates  to  a  man's  person,  or  his  pro- 
perty. But  in  the  limited  and  confined  sense,  in 
which  we  are  at  present  to  consider  it,  it  sig- 
nifies no  more  than  an  entry  on  another  man's 
ground  without  a  lawful  authority,  and  doing 
some  damage,  however  inconsiderable,  to  his  real 
property. 

Every  unwarrantable  entry   on   another's    soil 

the  law  entitles  a  trespass  by  brecJcing  his  close ; 

the  words  of  the  writ  of  trespass  commanding  the 

defendant  to  shew  cause,  quare  clausum  querentis 

fregit.    For  every  man's  land  is  in  the  eye  of  the 
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law  iDclosed  and  set  apart  from  his  neighb<mr's  t 
and  that  either  by  a  visible  and  material  fenee^  as 
one  field  is  divided  from  another  by  a  hedge ;  or^ 
hy  an  ideal  Invisible  boundary,  existing  only  in  the 
contemplation  of  law,  as  when  one  man's  lands 
adjoins  to  another's  in  the  same  field.  And  every 
such  entry  or  breach  of  a  man's  close  carries 
necessarily  along  with  it  some  damage  or  other: 
for,  if  no  other  special  loss  can  b^  assigned,  yet 
still  the  words  of  the  writ  itself  specify  one  general 
damage,  tyiz.  the  treading  down  and  bruising  his 
herbage. 

One  must  have  a  property  (either  absolute  or 
temporary)  in  the  soil,  and  actual  possession  by 
entry,  to  be  able  to  maintain  an  action  of  trespass : 
or  at  least,  it  is  requisite  that  the  party  have  a 
lease  and  possession  of  the  vesture  and  herbage  of 
the  land.  But  before  entry  and  actual  possession, 
one  cannot  maintain  an  action  of  trespass,  though 
he  hath  the  freehold  in  law.  But  now  by  the 
statute  6  Ann.  c.  18.  if  a  guardian  or  trustee  for 
any  infant,  a  husband  seized  jure  uocoris^  or  a 
person  having  any  estate  or  interest  determinable 
upon  a  life  or  lives,  shall  after  the  determination 
of  their  respective  interests,  hold  over  and  continue 
in  possession  of  the  lands  or  tenements,  without  the 
consent  of  the  person  entitled  thereto,  they  are  ad- 
judged to  be  trespassers. 

A  man  is  answerable  for  not  only  his  own  tres- 
pass, but  that  of  his  cattle  also :  for  if,  by  his 
negligent  keeping  they  stray  upon  the  land  of 
another  (and  much  more  if  he  permits,  or  drives 
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them  on)  and  they  there  tread  down  his  neigh^ 
bour'a  herbage,  and  spoil  his  corn  or  his  trees^ 
this  is  a  trespass  for  which  the  owner  must  answer 
in  damages.  And  the  law  gives  the  party  injured 
a  double  remedy  in  this  case,  by  permitting  him 
to  distrein  the  cattle  thus  damage-feasantf  or 
doing  damage,  till  the  owner  shall  make  him  satis- 
faction ;  or  else  by  leaving  him  to  the  common  re- 
medy inforo  contentioso,  by  action. 

In  some  cases  trespass  is  justifiable ;  or,  rather, 
entry  on  another's  land  or  house  shall  not  in  those 
cases  be  accounted  trespass  :  as,  if  a  man  comes 
thither  to  demand  or  pay  money,  there  payable; 
or  to  execute,  in  a  legal  manner,  the  process  of  the 
law.  Also  a  man  may  justify  entering  into  an  ino 
or  public-house,  without  the  leave  of  the  owner 
first  specially  asked;  because,  when  a  man  pro- 
fesses the  keeping  of  such  inn  or  public-house,  he 
thereby  gives  a  general  license  to  any  person  to 
enter  his  doors.  So  a  landlord  may  justify  en- 
tering to  distrein  for  rent ;  a  commoner  to 
attend  his  cattle,  commoning  on  another's  land ; 
and  a  reversioner,  to  see  if  any  waste  be  com- 
mitted on  the  estate,  for  the  apparent  necessity  of 
the  thing. 

In  like  manner  the  common  law  warrants 
the  hunting  of  ravenous  beasts  of  prey,  as  badgers 
and  foxes  in  another  man's  land ;  because  the 
destroying  such  creatures  is  said  to  be  profitable 
to  the  public.  But  in  cases  where  a  man  mis- 
demeans  himself,  or  makes  an  111  use  of  the  au- 
thority with  which  the  law  entrusts  him,  he  shall 
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he  accounted  a  trespasser  ab  initio;  as  if  one 
comes  into  a  tavern  and  will  not  go  out  in  a  rea- 
sonable time,  but  tarries  there  all  night  contrary 
to  the  inclinations  of  the  owner;  this  wrongful 
act  shall  affect  and  have  relation  back  even  to  his 
first  entry,  and  make  the  whole  a  trespass.  But  a 
bare  non-feasance,  as  not  paying  for  the  wine  he 
calls  for,  will  not  make  him  a  trespasser;  for  this 
is  only  a  breach  of  contract,  for  which  the  tavemer 
shall  have  an  action  of  debt  or  assumpsit  against 
him.  But  still,  if  a  reversioner,  who  enters  on 
pretence  of  seeing  waste,  breaks  the  house,  or 
stays  there  all  night,  or  if  the  commoner  who 
comes  to  tend  his  cattle,  cuts  down  a  tree;  in 
these  and  similar  cases  the  law  judges  that  he 
entered  for  this  unlawful  purpose,  and  therefore^ 
as  the  act  which  demonstrates  such  his  purpose  is 
a  trespass,  he  shall  be  esteemed  a  trespasser  ab 
imtio.  So,  also,  in  the  case  of  hunting  the  fox  or 
the  badger,  a  man  cannot  justify  breaking  the  soil, 
and  digging  him  out  of  his  earth. 

A  man  may  also  justify  in  an  action  of  trespass, 
on  account  of  the  freehold  and  right  of  entry  being 
ID  himself;  and  this  defence  brings  the  title  of  the 
estate  in  question.  This  is,  therefore,  one  of  the 
ways  devised,  since  the  disuse  of  real  actions,  to 
try  the  property  of  estates;  though  it  is  not  so 
usual  as  that  by  ejectment,  because  that,  being 
now.  a  mixed  action,  not  only  gives  damages  for 
the  ejection,  but. also  possession  of  the  land: 
whereas  in  trespass,  which  is  merely  a  personal 
suit,  the  right  can  be  only  ascertained^  but  no 
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posfiestioQ  delivered ;  nothing  being  recovered  but 
damages  for  the  wrong  committed. 

In  order  to  prevent  trifling  and  vexatious  actions 
of  trespass^  as  well  as  other  personal  actions,  it  is 
enacted,  that  where  the  jury,  who  try  an  action  of 
trespass,  give  less  damages  than  forty  shillings, 
ibe  pkintiff  shall  be  allowed  no  more  costs  than 
damages  ;  unless  the  judge  shall  certify  under  his 
hand,  that  the  freehold  or  title  of  the  land  came 
chiefly  in  question.  Wherein  it  shall  appear 
that  the  trespass  was  wilful  and  malicious,  and  it 
be  so  certified  by  the  judge,  the  plaintiff  shall  re- 
cover full  costs.  Statute  4  &  5  W.  &  M.  c.<23. 
gives  full  costs  against  any  inferior  tradesman, 
apprentice,  or  other  dissolute  person,  who  is  con- 
vieted  of  a  trespass  in  hawking,  hunting,  fishing, 
or  fowling  upon  another's  land. 


CHAPTER  XIII. 

OF   NUISANCE. 

A  THIRD  Species  of  real  injuries  to  a  man's  lands 
and  tenements,  is  by  nuisance.  Nuisance,  nocu- 
metiluni,  or  annoyance,  signifies  any  thing  that 
worketh  hurt,  inconvenience,  or  damage.  And 
fifrisances  are  of  two  kinds;  public  or  commcm 
nuisances,  which  affect  the  public,  and  are  an 
annoyance  to  all  the  king^s  subjects;  for  which 
reason  we  must  refer  them  to  the  class  of  public 
wrongs,  or  crimes  and  misdemeanors  :  and  prtro^e 
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nuisaoces,  which  are  the  objects  of  our  present 
^QsideratioD,  and  may  be  defined,  any  thing  done 
to  the  hurt  or  ^annoyance  of  the  lands^  tenements, 
or  hereditaments  of  another. 

I.  We  will  consider,  first,  such  nuisances  as 
may  aiFect  a  man's  corporeal  hereditaments,  and 
then  those  that  may  damage  such  as  are  in- 
corporeal. 

1.  First,  as  to  cofforeci  inheritances*  If  a  man 
builds  a  house  so  close  to  mine  that  his  roof  over- 
hangs my  roof,  and  throws  the  water  off  his  roof 
upon  mine,  this  is  a  nuisance,  for  which  an  action 
will  lie.  Likewise  to  erect  a  house  or  other  build«- 
ing  so  ne^r  to  mine  that  it  obstructs  my  anoient 
light  and  windows,  is  a  nuisance  of  a  similar 
nature.  But  in  this  latter  case  it  is  necessary  that 
the  windows  be  ancient^  have  subsisted  there  a 
long  time  without  interruption,  otherwise  there  is 
no  injury  done.  Also,  if  a  person  keeps  his  hogs, 
or  other  noisome  animals,  so  near  the  house  of 
another,  that  the  stench  of  them  incommodes 
him,  and  makes  the  air  unwholesome,  this  is  an 
injurious  nuisance,  as  it  tends  to  deprive  him  of 
the  use  and  benefit  of  his  house.  A  like  injury  is, 
if  one's  neighbour  sets  up  and  exercises  any  offen- 
sive trade;  as  a  tanner's,  a  tallow-chandler's,  or 
the  like ;  for  though  these  are  lawful  and  necessary 
trades,  yet  they  should  be  exercised  in  remote 
places;  for  the  rule  is,  ^^ sic  utere  tuo,  tU  alienum 
non  kedfltf.*"  this,  therefore,  is  an  actionable 
nuisance.  Such  are  the  nuisance^  which  aflfect 
a  man's  dwellings 
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As  to  DQisance  to  one's  lands :  if  one  erects  a 
smelting-hoase  for  lead  so  near  the  iand  of  another, 
that  the  vapoar  and  smoke  kills  his  corn  and  grass, 
and  damages  his  cattle  therein,  this  is  held  to  be 
a  nuisance.  So  also,  if  my  neighbour  ought  to 
scour  a  ditch,  and  does  not,  whereby  my  land  is 
overflowed,  this  is  an  actionable  nuisance. 

With  regard  to  other  corporeal  hereditaments: 
it  is  a  nuisance  to  stop  or  divert  water  that  uses  to 
run  to  another's  meadow  or  mill ;  to  corrupt  or 
poison  a  water-course,  by  erecting  a  dye-house  or 
a  lime-pit  for  the  use  of  trade,  in  the  upper  part 
of  the  stream ;  or  in  short  to  do  any  act  thereia, 
that  in  its  consequences  must  necessarily  tend  to 
the  prejudice  of  one's  neighbour.  So  closely  does 
the  law  of  England  enforce  that  excellent  rule  of 
gospel-morality,  of  ^^  doing  to  others  as  we  would 
they  should  do  unto  ourselves." 

2.  As  to  incorporeal  hereditaments,  the  law 
carries  itself  with  the  same  equity.  If  I  have  a 
way,  annexed  to  my  estate,  across  another's  land, 
and  he  obstructs  me  in  the  use  of  it,  either  by 
totally  stopping  it,  or  putting  logs  across  it,  or 
ploughing  over  it,  it  is  a  nuisance :  for  in  the  first 
case  I  cannot  enjoy  my  right  at  all,  and  in  the 
latter  I  cannot  enjoy  it  so  commodiously  as  I  ought. 
Also,  if  I  am  entitled  to  hold  a  fair  or  market,  and 
another  person  sets  up  a  fair  or  market  so  near 
mine  that  he  does  me  a  prejudice,  it  is  a  nuisance 
to  the  freehold  which  I  have  in  my  market  or  fair* 
But  in  order  to  make  this  out  to  be  a  nuisance,  it 
is   necessary,  1.  Tjiat  my  market  or  fair  be  the 
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elder,  otherwise  the  iiuisaoce  lies  at  my  own  door. 

2.  That  the  market   be  erected  within  the  third 

part  of  twenty  miles  from  mine.    If  a  ferry  be 

erected  on  a  river,  so  near  another  ancient  ferry  as 

to  draw  away  its  custom,  it  is  a  nuisance  to  th6 

owner  of  the  old  one.    For  where  there  is  a  ferry  by 

prescription,  the  owner  is  bound  to  keep  it  always  in 

repair  and  readiness,  for  the  ease  of  all  the  king's 

subjects ;  otherwise  he  may  be  grievously  amerced; 

it  would  be  therefore  extremely  hard,  if  a  *  new 

ferry  were  suffered  to  share  his  profits,  which  does 

not  also  share  his  burthen.    But  where  the  reason 

ceases,  the  law  also  ceases  with  it :  therefore  it  is 

DO  nuisance  to  erect  a  mill  so  near  mine,  as  to 

draw  away  the  custom,  unless  the  miller  also  in-^ 

tercepts  the  water.    Neither  is  it  a  nuisance  to 

set  up  any  trade,  or  a  school,  in  ndghbourhood 

or  rivalship  with  another :  for  by  such  emulation 

the  public  are  likely  to  be  gainers ;  and,  if  the  new 

mill  or  school  occasion  a  damage  to  the  old  one,  it 

is  damnum  absqiAe  injuria. 

II.  Let  us  next  attend  to  the  remedies,  which 
the  law  has  given  for  this  injury  of  nuisance.  And 
here  I  must  premise  that,  the  law  gives  not  private 
remedy  for  any  thing  but  a  private  wrong.  There* 
fore  no  action  lies  iox  a  public  or  common  nuisance^ 
hut  an  indictmeni  only. 

The  remedies  by  suit  are,  1.  By  action  on  the 
case  for  damages ;  in  which  the  party  injured  shall 
on]y  recover  a  satisfaction  for  the  injury  sustained  ; 
hut  cannot  thereby  remove  th^  nuisance*  Indeed 
every  continuance  of  a  nuisance  is  held  tp  be  a 
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fresh  one;  and  therefore  a  fresh  action  will  lie, 
and   very  exemplaiy  damages  will    probably  be 
giveui  if,  after  one  verdict  against  Mm,  the  de- 
fendant has  the  hardiness  to  continue  it<    Yet  the 
founders  of  the  law  of  England  did  not  rely  ajKHi 
probahinties  merely,  in  order  to  give  relief  to  the 
k^ttred.    They  have  therefore  provided  two  other 
actions  ^  the  a$9ixe  of  nui$ance,  and   the  writ  of 
quod  permUiat  pro$temere :  which  not  only  giire 
tihe  plaintiff  satisleiction  for  his  injury  past,  bat 
also  strike  at  the  root  and  remove  the  cause  itself, 
the  nuisance  that  occasioned  the  injury.    These 
two  actions,  however,  can- only  be  brought  by  the 
tenant  of  the  freehold ;  so  that  a  lessee  foryeais 
is  confined  to  his  action  upon  the   case;     And 
both  these  actions,   of  amze  of  nuisance^  and 
of  fttod  permittat  prattemere^  .  are    now  oat  of 
ose,  and  have  given  way  to  the  aetion  on  the 


CHAPTER  XIV. 

or   WAStB. 

I 

I 

Thb  fourth  species  of  injuries  that  may  be  ofiered 
to  one's  real  property,  is,  by  waste,  or  destruction 
in  lands  and  tenements.  What  shall  be  called 
waste  was  considered  in  a  former  chapter,  as  it 
was  a  means  of  forfeiture,  and  thereby  of  trans- 
ferring the  property  of-  real  estates.  So  that  mj 
only  business   is,  at  present,  to  shew^  to  whom 
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this  waste  IS  an  injury;  and^  of  coarse,  who  is 
entitled  to  any,  and  what,  remedy  by  action. 

I.  The  persons  who  may  be  injured  by  waste, 
u%  such  as  have  some  interest  in  the  estate  wasted; 
for  instance^  that  of  a  person  who  has  a  right  of 
common  in  the  place  wasted ;  especially  if  it  be 
Gommon  of  estooers,   or  a  right  of  cutting  and 
carrying  away  wood   for  house-bote,  ph>ugh-bote, 
^c*    Here,  if  the  owner  of  the  wood  demoliihea 
the  whole  wood,  and  thereby  destroys  all  possi* 
UUty  of  tsdcing  estovers,  this  is  an  injury  to  the 
commoner,  amounting  to  no  less  thab  a  disseisin 
of  bis  common  of  estovers,  if  he  chooses  so  to 
consider  it :  for  which  he  has  his  remedy  to  recover 
possession  and  dantages  by  assize,  if  entitled  to  a 
freehold  in  such  common  :  but  if  he  has  only  a' 
chattel  interest,  then  he  can  only  recover  damages 
by  an  action  on  the  case  for  this  waste  and  destruc- 
tion of  the  woods,  out  of  which  his  estovers  were 
to  issue. 

But  the  most  usual  and  important  interest,  that 
is  hurt  by  this  commission  of  waste,  is  that  of 
him  who  hath  the  remainder  or  reversion  of  the 
inheritance,  after  a  particular  estate  for  life  or 
years  in  being.  Here,  if  the  particular  tenant 
commits  or  suffers  any  waste,  it  is  a  manifest  in«» 
jury  to  him  that  has  the  inheritance,  as  it  tends  to 
mangle  and  dismember  it  of  its  most  desirable 
incidents  and  ornaments,  among  which  timber 
and  houses  may  justly  be  reckoned  the  principal 
To  him  therefore  in  remainder  or  reversion,  to 
whom   the  inheritance  appertains  in  expectancy, 
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the  lavir  hath  given  an  adequate  remedy.  For  he, 
who  hath  the  remainder  for  life  only,  is  not  enti- 
tled to  sue  for  waste :  since  his  interest  may  never 
perhaps  come  into  possession,  and  then  he  hath 
suffered  no  injury.  Yet  a  parson,  vicar,  arcb- 
deacon,  prebendary,  and  the  like,  who  are  seized 
in  right  of  their  churches  of  any  remainder,  or 
reversion,  may  have  an  action  of  waste;  for  they^ 
in  maay  eases,  have  for  the  benefit  of  the  church 
and  of  the  successor  a  fee-simple  qualified. 

IL  The  redress  for  this  injury  of  waste  is  of 
two  kinds,  preventive,  and  corrective :  the  former 
of  which  is  by  writ  of  e^epemeni,  the  latter  by 
that  of  waste^ 

When  the  waste  and  damages  are  ascertained, 
either  by  confession,  verdict,  or  inquiry  of  the 
sherifi",  judgment  is  given,  in  pursuance  of  the 
statute  of  Gloucester,  c.  5.  that  the  plaintiff  shall 
recover  the  place  wasted ;  for  which  he  has  imiDe- 
'  diately  a  writ  of  seizin,  provided  the  particular 
estate  be  still  subsisting,  (for,  if  it  be  expired, 
there  can  be  no  forfeiture  of  the  land)  and  also 
thi|t  the  plaintiff  shall  recover  treble  the  damages 
assessed  by  the  jury ;  which  he  must  obtain  in  the 
same  manner  as  all  other  damages,  in  actions 
personal  and  mixed,  are  obtained,  whether  the  par* 
p\ilar  estate  be  expired,  or  still  in  being. 
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CHAPTER  XV. 


OF     SUBTRACTION, 


Subtraction,  which  is  the  fifth  species  of  in- 
juries affecting  a  man's  real  property,  happens, 
when  any  person  who  owes  any  suit,  duty,  custom^ 
or  service  to  another,  withdraws  or  neglects  to 
i)erform  it.  But  the  remedy  differs  according  to 
the  nature  of  the  services ;  whether  they  be  due 
by  virtue  of  any  tenure,  or  by  custom  only. 

I.  Fealty,  suit  of  court,  and  rent,  are  duties 
and  services  usually  issuing  and  arising  ratiofue 
ienur(B,  being  the  conditions  upon  which  the 
ancient  lords  granted  out  their  lands  to  their  feu- 
datories :  this  is  an  injury  to  the  freehold  of  the 
lord,  by  diminishing  and  depreciating  the  value  of 
his  seignory. 

The  general  remedy  for  all  these  is  by  distress; 
and  it  is  the  only  remedy  at  the  common  law  for 
the  two  first  of  them.  And  for  the  most  part  it  is 
provided  that  distresses  be  reasonable  and  mode- 
rate; but,  in  case  of  distress  for  fealty  or  suit  of 
court,  no  distress  can  be  unreasonable,  immode- 
rate, or  too  large  c  for  this  is  the  only  remedy  to 
which  the  party  aggrieved  is  entitled,  and  there- 
fore it  ought  to  be  such  as  is  sufficiently  com- 
pulsory ;  and  be  it  of  what  value  it  will,  there  is 
no  harm  done,  especially  as  it  cannot  be  sold  or 
made  away  with,  but  must  be  restored  immediately 
on  satisfaction  made.     A  distress  of  this  nature. 
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that  has  no  bounds  with  regard  to  its  quantity, 
and  may  be  repeated  from  time  to  time,  until 
the  stubbornness  of  the  party  is  conquered,  is 
called  a  distress  infinite  ;^  which  is  used  for  some 
other  purposes,  as  in  summoning  jurors,  and  the 
like. 

Other  remedies  for  subtraction  of  rents  or  ser- 
vices are,  1.  By  action  of  debt,  for  the  breach  of 
this  express  contract,  of  which  enough  has  been 
formerly  said.  This  is  the  most  usual  remedy, 
when  recourse  is  had  to  any  action  at  all  for  the 
recovery  of  pecuniary  rents,  to  which  spedes  of 
render  almost  all  free  services  are  now  reduced, 
since  the  abolitioq  of  the  military  tenures. 

II.  Thus  far  of  the  remedies  for  subtraction  of 
rents  or  other  services  due  by  tenure.  There  are 
also  other  services,  due  by  ancient  custom  and  pre- 
scription only.  Such  is  that  of  doing  suit  to  an- 
other's mill :  where  the  persons  resident  in  a  par- 
ticular place,  by  usage  time  out  of  mind  have  been 
accustomed  to  grind  their  corn  at  a  certain  mill; 
and  afterwards  any  of  them  go  to  another  mill,  and 
withdraw  their  suit  from  the  ancient  mill.  But 
besides  these  special  remedies  for  subtractions^  to 
compel  the  specific  performance  of  the  service  due 
by  custom ;  an  action  on  the  case  will  also  lie  for 
all  of  them,  to  repair  the  party  injured  in  damages. 
And  thus  much  for  the  injury  of  subtraction. 
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CHAPTER  XVI. 


OF   DISTCJRBANCB. 


Thr  sixth  and  last  species  of  real  injuries  is 
that  of  disturbance  ;  which  is  usually  a  wrong  done 
to  some  incorporeal  hereditament,  by  hindering  or 
disquieting  the  owners  in  their  regular  and  lawful 
enjoyment  of  it.  I  shall  consider  five  sorts  of  this 
injury. 

I.  Disturbance  of  franchises  happens,  when  a 
man  has  the  franchise  of  holding  a  eourt-leet,  of 
keeping  a  fair  or  market,  of  free-warren,  of  taking 
toll,  of  seizing  waifs  or  estrays,  or  (in  short)  any 
other  species  of  franchise  whatsoever;  and  he  is 
disturbed  01^  incommoded  in  the  lawful  exerdse 
thereof.  As^  if  another  by  distress,  menaces,  or 
persuasions,  prevails  upon  the  suitors  not  to  appear 
at  my  court ;  or  obstructs  the  passage  to  my  fair 
or  market ;  or  hunts  in  my  free- warren  ;  or  refuses 
to  pay  me  the  accustomed  toll;  or  hinders  me 
from  seizing  the  waif  or  estray,  whereby  it  escapes 
or  is  carried  out  of  my  liberty  :  in  every  case  of 
this  kind,  all  which  it  is  impossible  here  to  recite 
or  suggest,  there  is  an  injury  done  to  the  legal 
owner ;  his  property  is  damnified,  and  the  profits 
arising  from  such  his  franchise  are  diminished.  To 
remedy  which,  as  the  law  has  given  no  other  writ, 
he  is  therefore  entitled  to  sue  for  damages  by  a 
special  action  on  tAe  ccve.'  or,  in  case  of  voll,  may 
take  a  distress  if  he  pleases. 
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II.  The  disturbance  of  common  comes  next  to 
be  considered ;  where  any  act  is  done,  by  which 
the  right  of  another  to  his  common  is  incommoded 
or  diminished.  This  may  happen,  in  the  first 
place,  where  one  who  hath  no  right  of  common 
puts  his  cattle  into  the  land,  and  thereby  robs  the 
cattle  of  the  commoners  of  their  respective  shares 
of  the  pasture.  Or  if  one,  who  hath  a  right  of 
common,  puts  in  cattle  which  are  not  commonable, 
as  hogs  and  goats ;  in  which  case  the  lord  or  any 
of  the  commoners  may  distrein  them  damage- 
feasant :  or  the  commoner  may  bring  an  action  on 
the  case  to  recover  damages,  provided  the  injury 
done  be  any  thing  considerable :  so  that  be  may 
lay  bis  action  with  a  per  qw)dj  or  allege  that  there' 
by  he  was  deprived  of  his  common.  But  for  a 
trivial  trespass  the  commoner  has  no  action ;  but 
the  lord  of  the  soil  only,  for  the  entry  and  trespass 
committed. 

Another  disturbance  of  couimon  is  by  surcharg- 
ing  it;  or  putting  more  cattle  therein  than  the 
pfisturage  and  herbage  will  sustain,  or  the  party 
hath  a  .right  to  do.  In  thi^  case,  he  that  sur- 
charges does  an  injury  to  the  rest  of  the  owners, 
by  depriving  ihem  of  their  respective  portions,  or 
at  least  contracting*  them  into  a  smaller  compass. 
This  injury  by  surcharging  can,  properly  speaking, 
only,  happen,  where  the  common  is  appendant  or 
appurtenanti  and  of  course  limitable  by  law:  or 
where,  wh?n  in  grosSy  it  is  expressly  limited  aad 
certain :  for  where  a  man  hath  common  in  grou^ 
sans  nombre  or  icithaut  stint,  he  cannot  be  a  sur- 
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charger.  However,  even  where  a  man  is  said  to 
have  common  without  stint,  still  there  must  be 
left  saflScient  for  the  lord's  own  beasts:  for  the 
iaw  will  not  suppose  that,  at  the  original  grant 
of  the  common  right,  the  lord  meant  to  exclude 
himself. 

There  is   yet  another  disturbance  of  common, 
when  the  owner  of  the  land,  or  other  person,  so 
encloses  or  otherwise  obstructs  it,  that  the  com- 
moner is  precluded  from  enjoying  the  benefit,  to 
which  he  is  by  law  entitled.     This  may  be  done, 
either  by  erecting  fences,  or  by  driving  the  cattle 
off  the  land,  or  by  ploughing  up  the  soil  of  the 
common.     Or  it  may  be  done  by  erecting  a  warren 
therein,  and  stocking  it  with  rabbits  in  such  quan- 
tities, that  I  hey  devour  the  whole   herbage,  and 
thereby  destroy  the  commoa.     For  in  such  case, 
though  the  commoner  may  not  destroy  the  rabbits, 
yet  the  law  looks  upon  this  as  an  injurious  disturb- 
ance of  his  right,  and  has  given  him  his  remedy, 
action  against  the  owner. 

There  are  cases  indeed,  in  which  the  lord  may 
enclose  and  abridge  the  common,  for  which,  as 
they  are  no  injury  to  any  one,  so  no  one  is  entitled 
to  any  remedy.  The  lord  may  approve,  that  is, 
enclose  and  convert  to  the  uses  of  husbandry, 
(which  is  a  melioration  or  approvement)  any  waste 
grounds,  woods,  or  pastures,  in  which  his  tenants 
have  common  appendant  to  their  estates,  provided 
he  leaves  sufficient  common  to  his  tenants,  accord- 
ing to  the  proportion  of  their  land.  The  statute 
Westm;  2.  13  Edw.  I.  c.  46.  extends  this  liberty 
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bioi  who  hftth  the  right :  and  therefore,  if  he  be 
not  wanting  to  himself,  the  law  (besides  the  right 
^f  adamomm,  whieh  is  a  final  conclusive  remedy) 
hath  given  him  two  inferior  possessory  actions  for 
his  relief;  an  assize  of  darrein  presentmeTiif  and  a 
writ  of  qMore  impedii;  in  which  the  patron  is 
always  the  plaintiff,  and  not  the  clerk.  For  the 
law  sapposes  the  injury  to  be  ofiered  to  him 
only,  by  ohatnieting  or  refusing  the  admission  of 
his  nominee;  and  not  to  the  clerk,  who  hath  no 
right  in  him  till  institution,  and  of  course  can 
suller  no  injury. 

1  proceed,  therefore,  to  inquire  into  the  nature  of 
a  writ  ofqmare  impedU,  now  the  only  action  used  is 
case  of  the  disturbance  of  patronage. 

Upon  the  vacancy  of  a  living,  the  patron,  we 
know,  is  bound  to  present  within  six  calendar 
months,  otherwise  it  will  lapse  to  the  bishop. 
But  if  the  presentation  be  made  within  that  time, 
the  bbhop  is  bound  to  admit  and  institute  the  clerk, 
if  found  sufficient,  unless  the  church  be  fall,  or 
there  be  notice  of  any  litigation. 

But,  upon  the  first  delay  or  refusal  of  the  bishop 
to  admit  his  clerk,  the  patron  usually  brings  his 
writ  of  quare  impedit  against  the  bishop,  for  the 
temporal  injury  done  to  his  property,  in  disturbing 
him  in  his  presentation. 

The  writ  of  quare  impedit  commands  the  dis- 
turbers, the  bishop,  the  pseudo^patron,  and  his 
clerk,  to  permit  the  plainti£f  to  present  a  proper 
person  (without-  specifying  the  particular  clerk) 
f^  such  9  vacant  chureh,  which  pertains  to  bis 
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patronage,  and  which  the  defendants,  as  he  alleges, 
do  obstruct;  and  ualess  they  so  do,  then  that  they 
appear  in  court  to  shew  the  reason  why  they  hinder 
him. 

Besides  these  possessory  actions,  there  may  be 
also  had  a  writ  of  light  of  advowsoUf  which  re- 
sembles other  writs  of  right:  the  only  distinguish'- 
jog  advantage  naw  attending  it,  being,  that  it  is 
more  conclusive  than  a  quare  impedity  since  to  an 
action  of  qu<ire  impedit  a  recovery  had  in  a  writ  of 
right  may  be  pleaded  in  ban 

There  is  no  limitation  with  regard  to  the  time 
within  which  any,,^ctions  touching  advowsons  are 
to  be  brought,  fieoause  it  may  very  easily  happen 
that  the  title  to  an  advowson  may  not  come  in 
question,  nor  the  right  have  opportunity  to  be 
tried,  within  sixty  years;  which  is  the  longest 
period  of  limitation  assigned  by  the  statute  of 
Henry  VIII. 

In  a  writ  of  qtiare  impedit^  which  is  almost  the 
only  real  action  that  remains  in  common  use,  and 
also  in  the  assize  of  darrein  presentmenty  and.  a 
writ  of  right,  the  patron  only,  and  not  the  clerk, 
is  allowed  to  sue  the  disturber.  But,  by  virtue  of 
several  acts  of  parliament,  there  is  one  species  of 
presentations,  in  which  a  remedy,  to  be  sued  in 
the  temporal  courts,  is  put  into  the  hands  of  the 
clerks  presented?  as  well  as  of  the  owners  of  the 
advowsoa. 
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CHAPTER  XVII. 

OP   INJURIES   PROCEEDING    FROM,    OR   AFFKCTING 

THE    CROWN. 

I  PROCEED  now  to  inquire  into  the  mode  of  re- 
dressing those  injuries  to  which  the  crown  itself  is 
a  party.  We  will  consider  first,  the  manner  of 
redressing  those  wrongs  or  injuries,  which  a  sub- 
ject may  suffer  from  the  crown,  and  tlien  of  re- 
dressing those  which  the  crown  may  receive  from 
a  subject.  < 

1.  That  the  king  can  do  no  wrong,  is  a  neces- 
sary and  fundamental  principle  of  tlie  EngHsh 
constitution. 

The  distance  between  the  sovereign  and  his  sab- 
jects  is  such,  that  it  rarely  can  happen  thatanj 
personal  injury  can  immediately  and  directly  pro- 
ceed from  the  prince  to  any  private  roan  :  and,  as 
It  can  so  seldom  happen,  the  law  in  decency  sup- 
poses that  it  never  will  or  can  happen  at  all ;  be- 
cause it  feels  itself  incapable  of  furnishing  any 
adequate  remedy,  without  infringing  the  dignity 
and  destroying  the  sovereignty  of  the  royal  person, 
by  setting  up  some  supa'ior  power  with  authority 
to  call  him  to  account.  The  inconveniency  there- 
fore  of  a  mischief  that  is  barely  possible,  is  (ts 
Mr.  Locke  has  observed)  well  recompensed  by^e 
peace  of  the  public  and  security  of  the  govern- 
ment, in  the  person  of  the  chief  magistrate  being 
set  out  of  the  reach  of  coercion.     But  injuries  to 
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the  rights  of  property  can  scarcely  be  committed, 
by  the  crown  without  the  intervention  of  its 
officers ;  for.  whom  the  law  in  matters  of  right 
entertains  no  respect  or  delicacy,  but  furnishes 
various  methods  of  detecting  the  errors  or  mis- 
conduct of  those  agents,  by  whom  the  king  has 
been  deceived,  and  induced  to  do  a  temporary 
injustice. 

The  common  law  methods  of  obtaining  posses- 
sion or  restitution  from  the  crown,  of  either  veal 
or  personal  property  are,  1.  By  petition  de  droit, 
or  petition  of  right,  which  is  said  to  owe  its  original 
to  king  Edward  the  iSrst.     2.  By  motistrans  de 
draU,    manifestation  or  plea  of   right:    both    of 
which  may  be  preferred  or  prosecuted  either  in  the 
chancery  or  exchequer.     But  as  the  remedy  by 
petition  was  extremely  tedious  and  expensive,  that 
by   tnonsirans  was    much  enlarged  and  rendered 
altnost  universal  by  several  statutes,  particularly 
36  £dw.  III.   c.   13.  and  2  &  3  Edw.  VI.  c.  8. 
which  also  allow  inquisitions  of  office  to  be  tra- 
versed or  denied,  wherever  the  right  of  a  subject 
is  concerned,  except  in  a  very  few  cases.    These 
proceedings  are  had  in  the  petty  bag  office  in  the 
court  of  chancery:   and,  if  upon  either  of  them 
the  right  be  determined  against  the  crown,  the 
judgment  is,  quod  manus  domini  regis  amoveantur 
et  po$se89io  restituatur  petentiy  salvo  jure  domini 
regis  f  which  last  cause  is  always  added  to  judg- 
ments against  the  king,  to  whom  no  laches  is  ever 
iosputed,  and  whose  right  (till  some  late  statutes) 
vv^as  never  defeated  by  any  limitation  or  length  of 
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time.  And  by  such  judgmeDt  the  crown  is  in- 
stantiy  out  of  possession ;  so  that  there  needs 
not  the  indecent  interposition  of  his  own  officers 
to  transfer  the  seizin  from  the  king  to  the  party 
aggrieved. 

II.  The  methods  of  redressing  such  injuries  as 
the  crown  may  receive  from  a  subject,  are, 

1.  By  such  usual  common  law  actions,  as  are 
consistent  with  the  royal  prerogative  and  dignity. 
As  therefore  the  king,  by  reason  of  legal  ubiquity, 
cannot  be  disseized  or  dispossessed  of  any  real 
prO|>erty  which  is  once  vested  in  him,  he  can 
maintain  no  action  which  supposes  a  dispossession 
of  the  plaintiff;  such  as  an  assize  or  an  ejectment: 
but  he  may  bring  a  quare  impedit,  wbicfi  always 
supposes  -the  complainant  to  be  seized  or  possessed 
of  the  advowson.  It  would  be  equally  tedious  and 
difficult,  to  run  through  every  minute  distinction 
that  might  be  gleaned  from  our  ancient  books  with 
regard  to  this  matter ;  nor  is  it  in  any  degree  ne- 
cessary, as  much  easier  and  more  effectual  remedies 
are  usually  obtained  by  such  prerogative  modes  of 
process,  as  are  peculiarly  confined  to  the  crown. 

2.  Such  is  that  of  inquisition  or  inquest  qfqfice: 
which  is  an  inquiry  made  by  the  king's  officer,  bis 
sheriff,  coroner,  or  eseheator,  virtute  officii^  or  by 
writ  to  them  sent  for  that  purpose,  or  by  commis* 
sioners  specially  appointed,  concerning  any  matter 
4:hat  entitles  the  king  to  the  possession  of  lands  or 
tenements,  goods  or  chattels.  This  is  done  by  a 
jury  of  no  determinate  number,  being  cither  twelve, 
or  Jess,  or  more. 
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With  regard  to  other  matters,  the  inquests  of 
office  still  remain  in  forcei  and  are  taken  upon 
proper  occasions :  being  extended  not  only  to  lands, 
but  also  to  goods  and  chattels  personal,  as  in  the 
case  of  wreck,  treasure-trove,  and  the  like  |  and 
especially  as  to  forfeitures  for  oftences.  For  every 
jury  which  tries  a  man  for  treason  or  felony,  every 
coroner's  inquest  that  sits  upon  a^2o  de  «e,  or  one 
killed  by  chance-medley,  is  not  only  with  regard 
to  chattels,  but  also  to  real  interests,  in  all  respects 
an  inquest  of  office :  and  if  they  find  the  treason 
or  felony,  or  even  the  flight  of  the  party  accused, 
(though  innocent)  the  ,king  is  thereupon,  by  virtue 
of  this  q^ce  founds  entitled  to  have  his  forfei- 
tures; and  also,  in  the  case  of  chance-medley, 
he  or  his  grantees  are  entitled  to  such  things  by 
way  of  deodand,  as  have  moved  to  the  death  of 
the  purity. 

3.  Where  the  crown  ha,th  unadvisedly  gcanted 
any  thing  by  letters  patent,  which  ought  not  to  be 
granted,  or  where  the  patentee  hath  .done  any  act 
that  amounts  to  a  forfeiture  of  the  grant,  the  re* 
medy  to  repeal  the  patent  is  by  writ  of  scire  facias 
in  chancery. 

4,  An  ir{foTtnaium  on  belialf  of  the  crown,  filed 
in  the  exchequer  by  the  king's  attorney-general,  is 
a  method  of.  suit  for  recovering  money  or  other 
chattels,  or  for  obtaining  satisfaction  in  damages 
for  any  personal  wrong  committed  in  the  lands  o|r 
other  possessions  of  the  crown.  The  most  usual 
inforniations  are  those  of  intnmon  and  (Lebt :  tti- 
trudon,  for  any  trespass  committed  on  the  lands  of 
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the  crown,  as  by  entering  thereon  without  title, 
holding  over  after  a  lease  is  determined,  taking  the 
profits,  cutting  down  timber,  or  the  like;  and 
debtj  upon  a  contract  for  monies  doe  to  the  king, 
or  for  any  forfeiture  due  to  the  crown  upon  the 
breach  of  a  penal  statute.  This  is  most  commonly 
used  to  recover  forfeitures  occasioned  by  transgres* 
sing  those  laws,  which  are  enacted  for  the  esta- 
blishment and  support  of  the  revenue :  others, 
which  regard  mere  matters  of  police  and  public 
convenience,  being  usually  left  to  be  enforced  by 
the  common  informers,  in  the  qui  tatn  informa- 
tions or  actions,  of  which  we  have  formerly  spoken. 
But  after  the  attorney-general  has  given  infornia- 
tton  upon  the  breach  of  a  penal  law,  no  otiier  in- 
formation can  be  received. 

5.  A  writ  of  quo  warranto  is  in  the  nature  of  a 
writ  of  right  for  the  king,  against  him  who  claims 
or  usurps  any  office,  franchise,  or  liberty,  to  in* 
quire  by  what  authority  he  supports  bfs  claim,  in 
order  to  determine  the  right,  it  lies  also  in  eue 
of  non-user  or  long  neglect  of  a  franchise,  or 
mis-user  or  abuse  of  it ;  being  a  writ  commanding 
the  defendant  to  shew  by  what  warrant  he  exercises 
such  a  franehise,  having  never  had  any  grant  of  it, 
or  having  forfeited  it  by  neglect  or  abase. 

The  judgment  of  a  writ  on  quo  warranto  (being 
in  the  nature  of  a  writ  of  right)  is  final  and  con- 
clusive even  against  the  crown.  Which,  •tag^het 
with  the  length  of  its  process,  probably  occaskmed 
that  disuse  into  which  it  is  now  fallen,  and  intro- 
duced a  modern  method  of  prosectttiod,  by  infir- 
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^^naiim  filed  in  the  court  of  kin^s  bench  by  the 
attorney-general,  in  the  nature  of  a  writ  of  quo 
warranto;  wherein  the  process  is  speedier,  and 
the  judgment  not  quite  so  decisive.      And  this 
proceeding  is  now  applied  to  the  decision  of  cor- 
poration  disputes   between    party  and  parly,   by 
virtue  of  the  statute  9  Ann.  c.  20.  which  permits 
ftn  information  in  nature  of  quo  warranto  to  be 
brought  with  leave  of  the  court,  at  the  relation  of 
any  person  desiring  to  prosecute  the  same,  (who  is 
then  stiled  the  relator)  against  any  person  usurp- 
>Q&  intruding  into,  or    unlawfully    holding    any 
franchise  or  office  in  any  city,  borough,  or  town 
corporate  ;  provides  for  its  speedy  determination  $ 
and  directs  that,  if  the  defendant  be  convicted, 
judgment   of  ouster  (as  well  as  a  fine)    may  be 
given  against  him,  and  that  the  relator  shall  pay 
or  receive  costs   according  to   the  event   of   the 
suit. 

6.  The  writ  of  mandamus  is  also  made  by  the 
same  statute  9  Ann.  c.  20.  a  most  full  and  efiectual 
remedy,  in  the  first  place,  for  refusal  of  admission 
where  a  person  is  entitled  to  an  office  or  place  in 
any  such  corporation  :  and,  secondly,  for  wrongful 
removal,  when  a  person  is  legally  possessed.  These 
are  injuries,  for  which  though  redress  for  the  party 
interested  may  be  had  by  assize,  or  other  means, 
yet  as  the  franchises  concern  the  public,  and  may 
affect  the  administration  of  justice,  this  prerogative 
writ  also  issues  from  the  court  of  king's  bench ; 
commanding,  upon  good  cause  shewn  to  the  court, 
the  party  complaining  to  be  admitted  or  restored  to 
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his  office.  And  the  statute  requires,  that  a  retuni 
be  immediately  made  to  the  first  writ  of  mandanm; 
whicli  return  may  be  pleaded  to  or  traversed  by  the 
prosecutor,  and  his  antagonist  may  reply,  tdce 
issue,  or  demur,  and  the  same  proceedings  may 
be  had,  as  if  an  action  on  the  case  had  been 
brought,  for  making  a  false  return:  and,  after 
judgment  obtained  by  the  prosecutor,  he  shall  have 
a  peremptory  writ  of  mandamus  to  compel  his  ad* 
mission  or  restitution. 

This  writ  of  mandamus  may  also  be  issued,  in 
pursuance  of  the  statute  1 1  Geo.  I.  c.  4.  in  case 
within  the  regular  time  no  election  shall  be 
made  of  the  mayor,  or  otiier  chief  officer  of 
any  city,  borough,  or  town  corporate,  or  (being 
made)  it  shall  afterwards  become  void ;  requiring 
the  electors  to  proceed  to  election,  and  proper  courts 
to  be  held  for  admitting  and  swearing  in  the  ma- 
gistrates so  respectively  chosen. 

We  have  now  gone  through  the  whole  circle  of 
civil  injuries,  and  the  redress  which  the  laws  of 
England  have  anxiously  provided  for  each.  And 
1  may  venture  to  a(]Brm,  that  there  is  hardly  a  pos* 
fiible  injury,  that  can  be  offered  either  to  the  person 
or  property  of  another,  for  which  the  party  injured 
may  not  find  a  remedial  writ,  conceived  in  such 
terms  as  are  properly  and  singularly  adapted  to  his 
own  particular  grievance. 
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CHAPTER  XVIII. 

OF  TH£    PDRSUIT  OF   REMEDIES   BT   ACTION; 

And  first, 

OF  THE    ORIGINAL   WRIT. 

I  AM  now  to  examine  the  manner  in  which  these 
several  remedies  are  pursued  and  applied^  by  action 
in  the  courts  of  common  law. 

in  treating  of  remedies  by  action  at  common 
law,  I  shall  confine  myself  to  the  modem  method 
of  practice  in  our  courts  of  judicature,  and  state  an 
account  of  the  method  of  proceeding  in  and  pro- 
secuting a  suit  upon  any  of  the  personal  writs^  in 
the  court  of  common  pleas  at  Westminster ;  that 
being  the  court  originally  constituted  for  the  pro- 
secution of  all  civil  actions.     It  is  true  that  the 
courts  of  king's  bench  and  exchequer,  in  order, 
without  intrenching  upon  ancient  forms,  to  extend 
their  remedial  influence  to  the  necessities  of  mo- 
dern times,  have  now  obtained  a  concurrent  juris- 
diction  and  cognizance  of   civil   suits :    but,    as 
causes    are  therein  conducted  by  much  the  same 
advocates   and  attorneys,   and  the  several   courts 
and  their  judges  have  an   entire  communication 
with  each  t  other,  the  methods  and  forms  of  pro- 
ceeding are  in  all  material  respects  the  same  in 
all  of  them.     So  that,  in  giving  an   abstract  or 
history  of  the  progress  of  a  suit  through  the  court 
of  common    pleas,    we  shall    at  the  same    time 
give    a    general    account    of   the  proceedings  of 
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the  other  two  courts ;  taking  notice  however  of 
any  considerable  difference  in  the  local  practice 
of  each. 

The  general^  therefore,  and  orderly  parts  of  a 
suit,  are  these:  I.  The  original  writ.  2.  The 
process.  '3.  The  pleadings.  4.  The  issue  or  de- 
murrer. 5.  The  trial.  6.  The  judgment,  and  its 
incidents.  7*  The  proceedings  in  nature  of  appeals. 
8.  The  execution. 

First,  then,  of  the  original,  or  original  writ; 
which  is  the  beginning  or  foundation  of  the  suit. 
When  a  person  hath  received  an  injury,  and  thinks 
it  worth  his  while  to  demand  a  satisfactioa  for  it, 
he  is  to  consider  within  himself,  or  take  advice, 
what  redress  the  law  has  given  for  that  injury) 
and  thereupon  is  to  make  application  or  suit  to  tbe 
crown,  the  fountain  of  all  justice,  for  that  parti- 
cular specific  remedy  which  he  is  determined  or 
advised  to  pursue.  To  this  end  he  is  to  sue  oat, 
purchase  by  paying  the  stated  fees,  an  original  or 
original  writ,  from  the  court  of  chancery,  which  is 
the  ojfflcina  justiticBy  wherein  all  the  king's  writs 
are  framed.  It  is  a  mandatory  letter  from  the 
king  in  parchment,  sealed  with  his  great  seal,  and 
directed  to  the  sheriff  of  the  county  wherein  the 
injury  is  committed  or  supposed  so  to  be,  requiring 
him  to  command  the  wrong-doer  or  party  accused, 
either  to  do  justice  to  the  complainant,  or  else  to 
appear  in  court,  and  answer  the  accusation  against 
him.  Whatever  the  sheriff  does  in  pursuance  of 
this  writ,  he  must  return  or  certify  to  the  court 
of  common  pleas',  together  with  the  writ  itself; 
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which  is  the  foundation  of  the  jurisdiction  of  that 
court,  being  the  king's  warrant  for  the  judges  to 
proceed  to  the  determination  of  the  cause. 

Original  writs  are  either  optioruU  or  peremptory  ; 

OT,  in  the  language  of  our  law,  they  are  either 

a  prmdpe^  or  a  si  te  fecerit  secuJrum,    The  pracipe 

^s  in  the  alternaftive,  commanding  the  defendant  to 

io  the  thiqg  required,  or  shew  the  reason  wherefore 

he  hath  not  done  it.    The  use  of  this  writ  is  where 

something  certain  is  demanded  by  the  plaintiff, 

which  is  in  the  power  of  the  defendant  himself  to 

perform ;  as,  to  restore  the  possession  of  land,  to 

pay  a  certain  liquidated  debt,  to  perform  a  specific 

covenant,    to  render  an   account,    and  the  like* 

Tfae^  other  species  of  original  writs  is  called  a  9i 

fecerit  te  securum,  from  the  words  of  the  writ; 

which  directs  the  sheriff  to  cause  the  defendant  to 

appear  in   court,  without  any  option  given  him, 

provided   the   plaintiff  gives    the    sheriff  security 

effectually  to  prosecute,  his  claim.    This  writ  is  in 

use,  where  nothing  is  specifically  demanded,  but 

only  a  satisfaction  in  general ;  to  obtain  which  and 

minister  complete  redress,  the  intervention  of  some 

jttdicatare  is  necessary.    Such  are  writs  of  trespass, 

or  on  the  case,  wherein  no  debt  or  other  specific 

thing   is  sued  for  in  certain,  but  only  damages  to 

be  assessed  by  a  jury.     For  this  end  the  defendant 

is  immediately  called  upon  to  appear    in  court, 

provided  the  plaintiff  gives  good  security  of  .pro? 

seeatin^    bis  claim.     Both  speeies  of   writs  are 

teste^dy    or  witnessed  in    the  king's  own   i3aikie$ 
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"  witness  barself   at  Westminster,"  or  wherever 
the  chancery  may  be  held. 

The  security  here  spoken  of,  to  be  given  by  the 
plaintiff  for  prosecoting  his  claim,  is  common  tu 
both  writs,  though  it  gives  denomination  only  to 
the  latter.  The  whole  of  it  is  at  present  become, 
a  mere  matter  of  form  ;  and  John  Doe  and  Kichard 
Roe  are  always  returned  as  the  standing  pledges  for 
this  purpose. 

The  day,  on  which  the  defendant  is  ordered  to 
appiear  in  courts  and  on  which  the  sheriff  is  to 
bring  in  the  writ  and  report  how  far  he  has  obeyed 
it,  is  called  the  return  of  the  writ ;  it  being  theo 
returned  by  him  to  the  king's  justices  at  Westmin- 
ster. And  it  is  always  made  returnable  at  tbe 
distance  of  fifteen  days  from  the  date  or  tefte^ 
that  the  defendant  may  have  time  to  come  up 
to  Westminster,  even  from  the  most  remote  parts 
of  the  kingdom ;  and  upon  some  day  in  one  of  the 
four  termSy  in  which  the  court  sits  for  the  dispatch 
of  business. 

These  proportions  of  time  were  denominated 
the  terms  of  St.  Hilary,  of  Easter,  of  the  holy 
Trinity,  and  of  St.  Michael :  which  terms  have 
been  since'  regulated  and  abbreviated  by  several 
acts  of  parliament :  particularly  Trinity  term  by 
statute  32  Hen.  Vlll.  c.  2.  and  Michaelmas  term 
by  statute  16  Car.  I.  c.  6.  and  again  by  statute 
24  Geo.  11.  c.  48. 

There  are  in  each  of  these  terms  stated  days 
galled  days  in  bank,  dies  in  banco ;  that  is,  days 
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of  appearance  in  the  court  of  common  pleas,  called 
usually  bancuniy  or  commune  bancum,  to  distin- 
guish it  from  bancum  regis  or  the  court  of  king's 
bench.  They  are  generally  at  the  distance  of 
about  a  week  from  each  other,  and  regulated  by 
some  festival  of  the  church. 

I'he  first  return  in  every  term  is,  properly  speak- 
ing, the  first  day  in  that  term;  as,  for  instance, 
the  octave  of  St,  Hilary,  or  the  eighth  day  inclu- 
sive after  the  feast  of  that  saint ;  which  falling  on 
the  thirteenth  of  January,  the  octave  therefore, 
or  first  day  of  Hilary  term,  is  the  twentieth  of  Ja- 
nuary. And  thereon  the  court  sits  to  take  essoigns, 
or  excuses  for  such  as  do  not  appear  according  to 
the  summons  of  the  writ :  wherefore  this  is  usually 
called  the  essaign  day  of  the  term.  But  the'person 
summoned  has  three  days  of  grace,  beyond  the 
return  of  the  writ,  in  which  to  make  his  appear- 
ance; and  if  he  appears  on  the  fourth  day  inclu- 
sive, quarto  die  post,  it  is  sufficient.  Therefore, 
at  the  beginning  of  each  term,  the  court  does  not 
sit  for  the  despatch  of  business  till  the  fourth  day, 
as  in  Hilary  term  on  the  twenty-third  of  January ; 
aad  in  Trinity  term,  by  statute  32  Hen.  VIII. 
c.  21.  not  till  the  sixth  day;  which  is  therefore 
usually  called  and  set  down  in  the  almanacks  a$ 
the  first  day  of  the  term. 
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CHAPTER  XIX. 

OF  PROCSSS. 

Thk  next  step  for  carrying  on  the  sait,  after 
suing  out  the  original,  is  called  the  process;  heing 
the  means  of  compelling  the  defendant  to  appear 
in  court. 

This  notice  is  given  upon  all  real  prdscipes, 
and  also  upon  all  personal  writs  for  injuries  not 
against  the  peace,  by  summons;  which  is  a 
warning  to  appear  in  court  at  the  return  of  the 
original  writ. 

If  the  defendant  disobeys  this  verbal  monitioQ, 
the  next  process  is  by  writ  of  aitachmentf  or  pone; 
in  which  case  the  sheriff  is  commanded  to  attach 
him,  by  taking  gage,  that  is,  certain  of  his  goods, 
which  he  shall  forfeit  if  he  doth  not  appear; 
or  by  making  him  find  safe  pledges  or  sureties, 
who  shall  be  amerced  in  case  of  his  non-appear- 
ance. 

But,  in  cases  of  injury  accompanied  hy  forcei 
the  law,  to  punish  the  breach  of  the  peace,  and 
prevent  its  disturbance  for  the  future,  provided 
also  a  process  against  the  defendant's  person,  is 
case  he  neglected  to  appear  upon  the  former  pro- 
cess of  attachment,  or  had  no  substance  whereby 
to  be  attached ;  subjecting  his  body  to  imprison- 
ment by  the  writ  of  capiat  ad  respondendum*  But 
this  immunity  of  the  defendant's  person.  In  case 
of  peaceable  though  fraudulent  injuries,  producing 
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great  contempt  of  the  law  in  indigent  wrong-doers, 
a  capias  was  also  allowed,  to  arrest  the  person,  in 
actions  of  account,  though  no  breach  of  the  peace 
be  suggested.     A  practice  had  been  introduced  of 
commencing  the  suit  by  bringing  an  original  writ 
of  trespass  quare  clajMum /regit,  for  breaking  the 
plaintiff's   close,  vi  et  armis;  which  by  the  old 
common  law  subjected  the  defendant's  person  to 
be  arrested  by  writ  of  capias  :  and  then  afterwards, 
by  connivance  of  the  court,    the  plaintiff  might 
proceed  to  prosecute  for  any  other  less  forcible  in- 
j^iry.    This  practice  (through  custom  rather  than 
necessity,  and  for  saving  some  trouble  and  ex- 
pense, in  suing  out  a  special  original  adapted  to 
the  particular  injury)  still  continues  in  almost  all 
cases,    except  in  actions   of  debt;    though  now, 
by  virtue  of  the  statutes  above  cited  and  others, 
a  capias  might  be  had  upon  almost  every  species 
of  complaint. 

The  capias  now  being  a  writ  ^  commanding  the 
sheriff  tbttake  the  body  of  the  defendant  if  he  may 
be  found  in  his  bailiwick  or  county,  and  him  safely 
to  keep,  so  that  he  may  have  him  in  court  on  the 
day  of  the  return,  to  answer  to  the  plaintiff  of  a 
plea  of  debt,  or  trespass,  ^c.  as  the  case  may  be. 
Tbis  writ,  and  all  others  subsequent  to  the  original 
writ,  not  issuing  out  of  chancery  but  from  the 
court  into  which  the  original  was  returnable,  and 
being  grounded  on  what  has  passed  in  that  court 
in  conseqaence  of  the  sheriff's  return,  are  called 
judicial^  not  original,  writs ;  they  issue  under  the 
private   seal  of   that  court,    and    not  under  the 
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great  seal  of  England ;  and  are  teste*df  not  in 
the  king's  name,  but  in  that  of  the  chief  justice 
only. 

This  is  the  regular  and  orderly  method  of  process. 
But  it  is  now  usual  in  practice,  to  sue  out  the 
capias  in  the  first  instance,  upon  a  supposed  return 
of  the  sheriff;  especially  if  it  be  suspected  that 
the  defendant,  upon  notice  of  the  action,  will 
abscond.  And,  if  the  sheriff  of  Oxfordshire  (in 
which  county  the  injury  is  supposed  to  be  com- 
mitted and  the  action  is  laid)  cannot  find  the  de- 
fendant in  his  jurisdiction,  he  returns  that  be  is 
not  found,  nan  est  inventus^  in  his  bailiwick: 
whereupon  another  writ  issues,  called  a  testatum 
capia9j  directed  to  the  sheriff  of  the  county  where 
the  defendant  is  supposed  to  reside,  as  of  Berk- 
shire, reciting  the  former  writ,  and  that  it  is  testi- 
fiedy  testatum  est^  that  the  defendant  lurks  or 
wanders  in  his  bailiwick,  wherefore  he  is  com- 
manded to  take  him,  as  in  the  former  capas. 
But  here  also,  when  the  action  is  brought  in  one 
county  and  the  defendant  lives  in  another,  it  is 
usualy  for  saving  trouble,  time,  and  expense,  to 
make  out  a  testatum  capias  at  the  first ;  supposing 
not  only  an  original,  but  also  a  former  capiat,  to 
have  been  granted,  which  in  fact  never  was. 
And  this  fiction,  being  beneficial  to  all  parties, 
is  readily  acquiesced  in,  and  is  now  become  the 
settled  practice  ;  being  one  among  many  instances 
to  illustrate  that  maxim  of  law,  that  in  Jictume Juris 
consistit  cequitas. 

But  where  a  defendant  absconds,  and  the  plaintiff 
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would  proceed  to  an  outlawry  against  him,   an 
original  writ  must  then  be  sued  out  regularly,  and 
after  that  a  capias.    And  if  the  sheriff  cannot  find 
the  defendant  upon  the  first  writ  of  capias^  and 
returns  a  non  est  inventus,  there  issues  out  an  aUas 
writ,  and  after  that  a  pluries,  to  the  same  effect  as 
the  former.     And,  if  a  non  est  inventus  is  returned 
upon  all  of  them,  then  a  wrh  of  exigent  or  exigi 
facias  may  be  sued  out,  which  requires  the  sheriff 
to  cause  the  defendant  to  be  proclaimed,  required, 
or  exacted,  in  five  county  courts  successively,  to 
render  himself ;  and,  if  he  does,  then  to  take  him, 
as  in  a  capias  :  but  if  he  does  not  appear,  and  is 
returned  quinto  exactas,  he  shall  then  be  outlawed 
by  the  coroners  of  the  county.     Such  outlawry  is 
putting  a  man  out  of  the  protection  of  the  law,  so 
that  he  is  incapable  to  bring  an  action  for  redress 
of  injuries ;  and  it  is  also  attended  with  a  forfeiture 
of  all  one's   goods  and  chattels  to  the  king.     If 
after  outlawry  the  defendant  appears  publicly,  he 
may  be  arrested  by  a  writ  of  capias  utlagatum,  and 
committed  till  the  outlawry  be  reversed.     Which 
reversal  may  be  had  by  the  defendant's  appearing 
personally  in  court  (and  in  the  king's  bench  with- 
out any  personal  appearance.     But  then  the  de- 
fendant must  pay  full  costs,  and  put  the  plaintiff 
in  the  same  condition,  as  if  he  had  appeared  before 
the  writ  of  exigi  facias  was  awarded. 

Such  is  the  first  process  in  the  court  of  common 
pleas.  In  the  king's  bench  they  may  also  (and 
frequently  do)  proceed  in  certain  causes,  particu- 
larly in   actions  of   ejectment    and    trespass,  by 
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ariginai  writ^  with  attachment  and  capias  thereon ; 
returnable,  not  at  Westminster,  where  the  cominoii 
pleas  are  now  fixed  in  consequence  of  magna  avtOy 
but  ^^ubkunque  Jiierimus  in  AngUa"  wheresoever 
the  king  shall  then  be  in  England ;  the  king's 
bench  being  removeable  into  any  part  of  England 
at  the  pleasure  and  discretion  of  the  crown.  But 
the  more  usual  method  of  proceeding  therein  k 
without  any  original,  but  by  a  peculiar  species  of 
process  entitled  a  biU  of  Middlesex. 

In  the  exchequer  the  first  process  is  by  writ  of 
quo  minus  J  in  order  to  give  the  court  a  jurisdiction 
over  pleas  between  party  and  party.  In  which 
writ  the  plaintiff  is  alleged  to  be  the  king's  fanner 
or  debtor,  and  that  the  defendant  hath  done  him 
the  injury  complained  of,  quo  minus  sufildeM 
eacistitf  by  which  he  is  the  less  able,  to  pay  the 
king  his  rent  or  debt.  And  upon  this  the  de- 
fendant may  be  arrested  as  upon  a  captor  from 
the  common  pleas. 

Thus  differently  do  the  three  courts  set  out  at 
first,  in  the  commencement  of  a  suit^  in  order  to 
entitle  the  two  courts  of  king's  bench  and  ex- 
chequer to  hold  plea  in  subjects'  causes,  which 
by  the  original  constitution  of  Westminster-hall 
they  were  not  empowered  to  do.  Afterwards,  when 
the  cause  is  once  drawn  into  the  respective  courts, 
the  method  of  pursuing  it  is  pretty  much  the  same 
in  all  of  them. 

The  sheriff  or  his  officer  can  now  only  personally 
serve  the  defendant  with  the  copy  of  the  writ  or 
process,  and  with  notice  in  writing  to  appear  by 
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his  flttof Dey  in  court  to  defend  this  aetioo ;  which 
in  effect  reduces  it  to  a  mere  summons.  And  if 
the  defendant  thinks  proper  to  appear  upon  this 
notice,  his  appearance  is  recorded,  and  he  puts  ia 
sureties  for  his  future  attendance  and  obedience; 
which  sureties  are  called  common  bail,  being  the 
same  two  imaginary  persons  that  were  pledges  for 
the  plaintiff's  prosecution,  John  Doe  and  Richard 
Roe.  Or,  if  the  defendant  does  not  appear  upon 
the  return  of  the  writ,  or  within  four  (or  in  some 
cases,  eight)  days  after,  the  plaintiff  may  enter 
an  appearance  for  him,  as  if  he  had  really  ap- 
peared }  and  may  file  common  bail  in  the  defefid* 
ant's  name,  and  proceed  thereupon  as  if  the  de* 
fendant  had  done  it  himself. 

But  if  the  plaintiff  will  make  a^davit,  or  assert 
upon  oath,  that  the  cause  of  action  amounts  to 
ten  pounds  or  upwards,  then  in  order  to  arrest  the 
defendant,  and  make  him  put  in  substantial  sureties 
for  his  appearance,  called  special  bail,  it  is  required 
by  statute  13  Car.  II.  st.  2.  c.  2.  that  the  true 
cause  of  action  should  be  expressed  in  the  body  of 
the  writ  or  process.  The  sum  sworn  to  by  the 
plaintiff  is  marked  upon  the  back  of  the  writ ; 
and  the  sheriff,  or  his  officer  the  bailiff^  is  then 
obliged  actually  to  arrest  or  take  into  custody  the 
bofoly  of  the  defendant,  and,  having  so  done,  to 
return  the  writ  with  a  cepi  corpus  endorsed  thereon. 

An  arrest  must  be  by  corporal  seizing  or  touch- 
ing the  defendant's  body;  after  which  the  bailiff 
may  justify  breaking  open  the  house  in  which  he 
iS)  to  take  him  •'  otherwise  he  has  no  such  power ; 
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but  mast  watch  his  opportanity  to  arrest  him. 
For  eveiy  man's  house  is  looked  upou  by  the  law 
to  be  his  castle  of  defence  and  asylum,  wherein 
he  should  suffer  no  violence.  Peers  of  the  realm, 
members  of  parliament,  and  corporations,  are 
privileged  from  arrests ;  and  of  course  from  out- 
lawries. Also  clerks,  attorneys,  and  all  other 
persons  attending  the  courts  of  justice  (for  attor- 
neys, being  officers  of  the  court,  are  always  sup- 
posed to  be  there  attending)  are  not  liable  to  be 
arrested  by  the  ordinary  process  of  the  court,  but 
must  be  sued  by  bill  (called  usually  a  bill  of  ftir 
mlegey  as  being  personally  present  in  court.  Cler- 
gymen performing  divine  service,  and  not  merely 
staying  in  the  church  with  a  fraudulent  design,  are 
for  the  time  privileged  from  arrests,  as  likewise 
members  of  convocation  actually  attending  thereon. 
Suitors,  witnesses,  and  other  persons,  necessarily 
attending  any  courts  of  record  upon  business,  are 
iV)t  to  be  arrested  during  their  actual  attendance, 
which  includes  their  necessary  coming  and  return- 
ing. And  no  arrest  can  be  made  in  the  king's  pre- 
sence, nor  within  the  verge  of  his  royal  palace, 
nor  in  any  place  where  the  king's  justices  are 
actually  sitting.  The  king  hath  moreover  a  special 
prerogative  (which  indeed  is  very  seldom  exerted) 
that  he  may  by  his  writ  of  protection  privilege  a 
defendant  from  all  personal,  and  many  real,  suits 
for  one  year  at  a  time,  and  no  longer;  in  respect 
of  his  being  engaged  in  his  service  out  of  the 
realm.  And,  lastly,  by  statute  29  Car.  11.  c.  7. 
no  arrest  can  be  made,  nor  process  served  upon 
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a  Sunday^  except  for  treason^  felony,  or  breach  of 
the  peace. 

When  the  defendant  is  regularly  arrested,  he 
must  either  go  to  prison,  for  safe  custody ;  or  put 
in  special  bail  to  the  sheriff.  The  sheriff,  if  he 
pleases,  may  let  the  defendant  go  without  any 
sureties ;  but  that  is  at  his  own  peril  :  for,  after 
once  taking  him,  the  sheriff  is  bound  to  keep  him 
safely,  so  as  to  be  forthcoming  in  court ;  otherwise 
an  action  lies  against  him  for  an  escape.  But, 
on  the  other  hand,  he  is  obliged,  by  statute  23 
Hen.  VI.  c.  10.  to  take  (if  it  be  tendered)  a  suffi- 
cient bail-bond :  and,  moreover,  the  sheriff  shall 
take  bail  for  no  other  sum  but  such  as  is  sworn 
to  by  the  plaintiff,  and  endorsed  on  the  back  of  the 
writ. 

Upon  the  return  of  the  writ,  or  within  four  days 
after,  the  defendant  must  appear  according  to  the 
exigency  of  the  writ.  This  appearance  is  effected 
by  putting  in  and  justifying  bail  to  the  action; 
which  is  commonly  called  putting  in  bail  above. 
If  this  be  not  done,  and  the  bail  that  were  taken 
by  the  sheriff  below  are  responsible  persons,  the 
plaintiff  may  take  an  assignment  from  the  sheriff 
of  the  bail-bond,  and  bring  an  action  thereupon 
against  the  sheriff's  bail.  But  if  the  bail,  so  ac- 
cepted by  the  sheriff,  be  insolvent  persons,  the 
plaintiff  may  proceed  against  the  sheriff  himself, 
by  calling  upon  him,  first,  to  return  the  writ  (if 
not  already  done)  and  afterwards  to  bring  in  the 
body  of  the  defendant.     And,  if  the  sheriff  does 
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not  then  cause  sufficient  bail  to  be  put  in  above, 
he  will  himself  be  responsible  to  the  plaintifif. 

The  bail  abaoef  or  bail  to  the  action,  must  be 
put  in  either  in  open  court,  or  before  one  of  the 
judges  thereof  J  or  else,  in  the  country,  before  a 
commissioner  appointed  for  that  purpose.  These 
bail,  who  must  at  least  be  two  in  number,  must 
enter  ioto  a  recognizance  in  court  or  before  the 
judge  or  commissioner,  whereby  they  do  jointly 
and  severally  undertake,  that  if  the  defendant  be 
condemned  in  the  action  he  shall  pay  the  costs  and 
condemnation,  or  render  himself  a  prisoner,  or 
that  they  will  pay  it  for  him.  And,  if  required, 
the  bail  must  justify  themselves  in  court,  or  before 
the  commissioner  in  the  country,  by  swearing 
themselves  housekeepers,  and  each  of  them  to  be 
worth  double  the  sum  for  which  they  are  bail,  after 
payment  of  all  their  debts.  Whereas  our  special 
bail  may  be  discharged,  by  surrendering  the  de- 
fendant into  custody,  within  the  time  allowed  by 
law ;  for  which  purpose  they  are  at  all  times  en- 
titled to  a  warrant  to  apprehend  him. 

But  in  actions  where  the  damages  are  precarious, 
being  to  be  assessed  ad  libitum  by  a  jury,  as  in 
actions  for  words,  ejectment,  or  trespass,  it  is 
very  seldom  possible  for  a  plaintiff  to  swear  to  the 
amount  of  his  cause  of  action ;  and  therefore  no 
special  bail  is  taken  thereon,  unless  by  a  judge's 
order,  or  the  particular  directions  of  the  court,  in 
some  peculiar  species  of  injuries,  as  in  cases 
of  mayhem  or   atrocious  battery;  or  upon  such 
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special  circumstances,  as  make  it  absolutely  ne- 
cessary that  the  defendant  should  be  kept  within 
the  reach  of  justice.  Also  in  actions  against  heirs, 
executors,  and  administrators,  for  debts  of  the 
deceased,  special  bail  is  not  demandable ;  for  the 
action  is  not  so  properly  against  them  in  person, 
as  against  the  effects  of  the  deceased  in  their 
possession.  But  special  bail  is  required  even  of 
them,  in  actions  for  a  devtistavitf  or  wasting  the 
goods  of  the  deceased ;  that  wrong  being  of  their 
own  committing. 


CHAPTER  XX. 


OF    PLEADING. 


Plbaoings  are  the  mutual  altercations  between 
the  plaintiff  and  defendant ;  which  at  present 
are  set  down  and  delivered  into  the  proper  office  in 
writing. 

The  first  of  these  is  the  declaratiorij  narration 
or  count,  anciently  called  the  tale;  in  which  the 
plaintiff  sets  forth  his  causes  of  complaint  at 
length. 

In  heal  actions,  where  possession  of  land  is  to 
be  recovered,  or  damages  for  an  actual  trespass,  or 
for  waste,  Sfc,  affecting  land,  the  plaintiff  must  lay 
his  declaration  or  declare  his  injury  to  have  hap- 
pened in  the  very  county  and  place  that  it  really 
did  happen ;  but  in  transitory  actions,  for  injuries 
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that  might  have  happened  any  where,  as  debt, 
detinue,  slander,  and  the  like,  the  plaintiCF  may 
declare  in  what  county  he  pleases,  and  then  the 
trial  must  he  in  that  county  in  which  the  declara- 
tion is  laid. 

When  the  plaintiff  hath  stated  his  case  in  the 
declaration,  it  is  incumbent  on  the  defendant 
within  a  reasonable  time,  to  make  his  defence  and 
to  put  in  a  plea;  or  else  the  plaintiff  will  at  once 
recover  judgment  by  default ^  or  nihil  didt  of  the 
defendant. 

Defence,  in  its  true  legal  sense,  signifies  not 
a  justification,  protection,  or  guard,  which  is 
now  its  popular  signification;  but  merely  an 
opposing  or  denial  of  the  truth  or  validity  of  the 
complaint. 

Before  defence  made,  if  at  all,  cognizance  of  i 
the  suit  must  be  claimed  or  demanded ;  when  any 
person  or  body  corporate  hath  the  franchise,  not 
only  of  holding  pleas  within  a  particular  limited 
jurisdiction,  but  also  of  the  cognizance  of  pleas : 
and  that,  either  witJiout  any  words  exclusive  of 
other  courts,  which  entitles  the  lord  of  the  fran- 
chise, whenever  any  suit  that  belongs  to  his  juris- 
diction is  commenced  in  the  courts  at  Westmin- 
ster, to  demand  the  cognizance  thereof;  or  icith 
such  exclusive  words,  which  also  entitle  the  de- 
fendant to  plead  to  the  jurisdiction  of  the  court. 
Upon  this  claim  of  cognizance,  if  allowed,  all 
proceedings  shall  cease  in  the  superior  court,  and 
the  plaintiff  is  set  at  liberty  to  pursue  his  remedy 
in  the  special  jurisdiction. 
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After  defence  made,  the  defendant  must  pat  in 
his  plea.  But,  before  he  defends,  if  the  suit  is 
commenced  by  capias  or  latitaty  without  any  spe- 
cial original^  he  is  entitled  to  demand  one  impar" 
lanccy  or  licentia  loquendi;  and  may,  before  he 
pleads,  have  more  granted  by  consent  of  the  court ; 
to  see  if  he  can  end  the  matter  amicably  without 
farther  suit,  by  talking  with  the  plaintiff:  a  prac- 
tice which  is  supposed  to  have  arisen  from  a  prin- 
ciple of  religion,  in  obedience  to  that  precept  of 
the  gospel,  "  agree  with  thine  adversary  quickly, 
whilst  thou  art  in  the  way  with  him."  He  may, 
in  real  actions,  demand  a  view  of  the  thing  in 
question,  in  order  to  ascertain  its  identity  and 
other  circumstances.  He  may  crave  oyer  of  the 
writ,  or  of  the  bond,  or  other  specialty  upon 
which  the  action  is  brought;  that  is  to  hear  it 
read  to  him. 

When  these  proceedings  are  over,  the  defend- 
ant must  then  put  in  his  excuse  or  plea.  Pleas 
are  of  two  sorts ;  dilatory  pleas,  and  pleas  to  the 
action, 

1.  Dilatory  pleas  are,  1.  To  the  jurisdiction  of 
the  court :  alleging,  that  it  ought  not  to  hold  plea 
of  this  injury,  if  arising  in  Wales  or  beyond  seas, 
^c.  2.  To  the  disability  of  the  plaintiff,  by  reason 
whereof  he  is  incapable  to  commence  or  continue 
the  suit;  as,  that  he  is  an  alien  enemy,  outlawed, 
excommunicated,  attainted  of  treason  or  felony, 
under  a  prcsmuniref  not  in  rerum  natura  (being 
only  a  fictitious  person)  an  infant,  a  married 
woman,  or  a  monk  professed.    3.  In  abatement : 
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which  abatement  is  either  of  the  writ,  or  the  coiftit, 
for  some  defect  io  one  of  them ;  as  by  misnamuig 
the  defendant,  which  is  called  a  misnasmer  ;  giving 
him  a  wrong  addition,  as  esquire  instead  of  kmght; 
or  other  want  of  form  in  any  material  respect. 
The  death  of  either  party  is  at  once  an  abatement 
of  the  suit. 

By  statute  4  &  5  Ann.  c.  16«  no  dilatory  plea  is 
to  be  admitted,  without  affidavit  made  of  the 
truth  thereof,  or  some  probable  matter  shewn  to 
the  court  to  induce  them  to  believe  it  true.  And 
with  respect  to  the  pleas  themselves,  it  is  a  role, 
that  no  exception  shall  be  admitted  against  a  de* 
claration  or  writ,  unless  the  defendant  will  in  the 
same  plea  give  the  plaintiff  a  better ;  that  is,  shew 
him  how  it  might  be  amended,  that  there  may  not 
be  two  objections  upon  the  same  account. 

When  these  dilatory  pleas  are  allowed,  the 
cause  is  either  dismissed  from  that  jurisdiction, 
or  the  plaintiff  is  stayed  till  his  disability  be  re- 
moved ;  or  he  is  obliged  to  sue  out  a  new  writ, 
by  leave  obtained  from  the  court,  or  to  amend 
and  new  frame  his  declaration.  But  when  on  the 
other  band  they  are  overruled  as  frivolous,  the  de- 
fendant has  judgment  of  respondeat  ouster^  or  to 
answer  over  in  some  better  manner.  It  is  then  in- 
cumbent on  him  to  plead. 

2.  A  plea  to  the  action;  that  is,  to  answer  to  the 
merits  of  the  complaint.  This  is  done  by  confess- 
ing or  denying  it. 

A  confession  of  the  whole  complaint  is  not  very 
usual,  for  then  the  defendant  would  probably  eod 
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the  matter  sooner;  or  not  plead  at  all,  but  suffer 
judgment  to  go  by  default.  Yet  sometimes,  after 
tender  and  refusal  of  a.  debt,  if  the  creditor 
harasses  his  debtor  with  an  action^  it  then  becomes 
necessary  for  the  defendant  to  acknowledge  the 
debt,  and  plead  the  tender;  adding  that  he  has 
always  been  ready,  tout  temps  prist,  and  still  is 
ready,  uncore  prist,  to  discharge  it:  for  a  tender 
by  the  debtor  and  refusal  by  the  creditor  will  in 
all  cases  discbarge  the  costs,  but  not  the  debt 
itself;  though  in  some  particular  cases  the  creditor 
will  totally  lose  his  money.  But  frequently  the 
defendant  confesses  one  part  of  the  complaint  (by 
a  cogfiovit  actionem  in  respect  thereof)  and  tra- 
verses or  denies  the  rest.  A  species  of  this  sort 
of  confession  is  the  payment  of  moneif  hito  court : 
which  is  for  the  most  part  necessary  upon  pleading 
a  tender,  and  is  itself  a  kind  of  tender  to  the 
plaintiff;  by  paying  into  the  hands  of  the  proper 
officer  of  the  court  as^  much  as  the  defendant  ac- 
knowledges to  be  due,  together  with  the  costs 
hitherto  incurred,  in  order  to  prevent  the  expense 
of  any  farther  proceedings.  This  may  be  done 
upon  what  is  called  a  motion, ;  which  is  an  occa- 
sional application  to  the  court  by  the  parties  or 
their  counsel,  in  order  to  obtain  some  rule  or  order 
of  court,  which  becomes  necessary  in  the  progress 
of  a  cause.  If,  after  the  money  paid  in,  the 
plaintiff  proceeds  in  his  suit,  it  is  at  his  own  peril : 
for,  if  he  does  not  prove  more  due  than  is  so  paid 
into  court,  he  shall  be  nonsuited  and  pay  the  de- 
fendant costs ;  but  he  shall  still  have  the  money  so 
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paid  in,  for  that  the  defeudant  has  acknowledged 
to  be  his  due. 

Pleas,  that  totally  deny  the  cause  of  com- 
plaint, are  either  the  general  issue,  or  a  special 
plea,  in  bar. 

1.  The  general  issue  is  what  traverses,  thwarts, 
and  denies  at  once  the  whole  declaration;  without 
offering  any  special  matter  whereby  to  evade  it. 
These  pleas  amount  at  once  to  an  issue ;  by  which 
we  mean  a  fact  affirmed  on  one  side  and  denied  on 
the  other. 

2.  Special  pleas,  in  bar  of  the  plaintiff's  de- 
mand, are  very  various,  according  to  the  circum- 
stances   of   the  defendant's   case.      As,    in   real 
actions  a  general  release  or  a  fine,  both  of  which 
may  destroy  and  bar  the  plaintiff's  title.     Or,  in 
personal  actions,  an  accord,  arbitration,  conditions 
performed,  nonage  of  the  defendant,  or  some  other 
fact  which  precludes  the  plaintiff  from  his  action. 
A  justification  is  likewise  a  special  plea  in  bar ;  as 
in  actions  of   assault  and    battery,    son    assault 
demesne^  that  it   was  the  plaintiff's  own  original 
assault;   in  trespass,  that  the  defendant  did  the 
thing  complained  of  in  right  of  some  office  which 
warranted  him  so  to  do  5  or,  in  an  action  of  slander, 
that  the  plaintiff  is  really  as  bad  a  man  as  the  de- 
fendant said  he  was. 

Also  a  man  may  plead  the  statutes  of  limitatioo 
in  bar;  or  the  time  limited  by  certain  acts  of 
parliament,  beyond  which  no  plaintiff  can  lay  his 
cause  of  action. 

An  estoppel  is   likewise  a  special  plea  in  bar: 
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which  happens  where  a  man  hath  done  some  act, 
or  executed  some  deed,  which  estops  or  precludes 
him  from  averring  any  thing  to  the  contrary.  As 
if  tenant  for  years  (who  hath  no  freehold)  levies 
a  iine  to  another  person.  Though  this  is  void  as 
to  strangers,  yet  it  shall  work  as  an  estoppel  to  the 
cpgnizor ;  for,  if  he  afterwards  brings  an  action  to 
recover  these  lands,  and  his  fine  is  pleaded  against 
him^  he  shall  thereby  be  estopped  from  saying,  that 
he  had  no  freehold  at  the  time,  and  therefore  was 
incapable  of  levying  it. 

The  conditions  and  qualities  of  a  plea  are,  1. 
That  it  be  single  and  containing  only  one  matter ; 
for  duplicity  begets  confusion.  But  by  statute 
4&  5  Ann.  c.  16.  a  man  with  leave  of  the  court  may 
plead  two  or  more  distinct  matters  or  single  pleas. 
2.  That  it  be  direct  and  positive,  and  not  argu- 
mentative, 3.  That  It  have  convenient  certainty 
of  time,  place,  and  persons.  4.  That  it  answer 
the  plaintiff's  allegations  in  every  material  point. 
5.  That  it  be  so  pleaded  as  to  be  capable  of  trial. 

When  the  plea  of  the  defendant  is  thus  put  in, 
if  it  does  not  amount  to  an  issue  or  total  contra- 
diction  of  the  declaration  but  only  evades  it,  the 
plaintiff  may  plead  again,  and  reply  to  the  defend- 
ant's plea :  either  traversing  it,  that  is,  totally 
denying  it ;  as  if  on  an  action  for  debt  upon  bond 
the  defendant  pleads  solvit  ad  dienhf  that  he  paid 
the  money  when  due,  here  the  plaintiff  in  his  re- 
plication  may  totally  traverse  this  plea,  by  denying 
that  the  defendant  paid  it :  or  he  may  allege  new 
matter  in  contradiction  to  the  plaintiff's  plea ;  asj 
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when  the  defendant  pleads  no  woard  mode,  the 
plaintiff  may  reply,  and  set  forth  an  actual  awards 
and  assign  a  breach :  or  the  replication  may  confeis 
and  avoid  the  plea,  by  some  new  matter  or  distinc- 
tion, consistent  with  the  plaintiff's  former  decla- 
ration ;  as,  in  an  action  for  trespassing  upon  land 
whereof  the  plaintiff  is  seized,  if  the  defendast 
shews  a  title  to  the  land  by  descent,  and  that 
therefore  he  had  a  right  to  enter,  and  gives  colour 
to  the  plaintiff,  the  plaintiff  may  either  traverse 
and  totally  deny  the  fact  of  the  descent ;  or  he  may 
confess  and  avoid  it,  by  replying,  that  true  it  is  that 
such  descent  happened,  but  that  siace  the  descent 
the  defendant  himself  demised  the  lands  to  the 
plaintiff  for  term  of  life. 

The  whole  of  this  process  h  denominated  the 
pleading;  in  the  several  stages  of  which  it  must 
be  carefully  observed,  not  to  depart  or  vary  from 
the  title  or  defence,  which  the  party  has  once 
insisted  on.  For  this  (which  is  called  a  depar- 
ture in  pleading)  might  occasion  endless  alter- 
cation. 

In  any  stage  of  the  pleadings,  when  either 
side  advances  or  affirms  any  new«  matter,  be 
usually  avers  it  to  be  true.  On  the  other  hand, 
when  either  side  traverses  or  denies  the  facts 
pleaded  by  his  antagonist,  he  usually  tenders  aD 
issue,  as  it  is  called. 

For  when  in  the  course  of  pleading  they  come 
to  a  point  which  is  affirmed  on  one  side,  and  denied 
on  the  other,  they  are  then  said  to  be  at  issue;  all 
their  debates  being  at  last  contracted  into  a  single 
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point,  which  must  now  be  determined  either  in 
fevoar  of  the  plaintiflF  or  of  the  defendant. 


CHAPTER  XXL 

OF   ISSUE  AND   DBMURRER. 

Issue,  eontus^  being  the  end  of  all  the  pleadings, 
IS  the  fourth  part  or  stage  of  an  action,  and  is 
either  upon  matter  of  law,  or  matter  of  fact. 

An  issue  upon  matter  of  law  is  called  a  de- 
vnurrer :  and  it  confesses  the  facts  to  be  true, 
as  stated  by  the  opposite  party ;  but  denies  that, 
by  the  law  arising  upon  those  facts,  any  injury  is 
done  to  the  plaintiff,  or  that  the  defendant  has 
made  out  a  legitimate  excuse ;  according  to  the 
party  which  first  demurs,  demoratur^  rests  or  abides 
upon  the  point  in  question. 

The  form  of  such  demurrer  is  by  averring  the 
declaration  or  plea^  the  replication  or  rejoinder,  to 
be  insufficient  in  law  to  maintain  the  action  or  the 
defence ;  and  therefore  praying  judgment  for  want 
of  sufficient  matter  alleged.  Sometimes  demurrers 
are  merely  for  want  of  sufficient  form  in  the  writ 
or  declaration.  But  in  case  of  exceptions  to  the 
form,  or  manner  of  pleading,  the  party  demurring 
must  set  forth  the  causes  of  his  demurrer,  or 
wherein  he  apprehends  the  deficiency  to  consist. 
And  upon  either  a  general^  or  such  a  special  de- 
murrer, the  opposite  party  avers  it  to  be  sufficient. 
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• 

which  18  called  a  joinder  ia  demarrer,  and  then 
the  parties  are  at  issue  in  point  of  law.  Which 
issue  in  law,  or  demurrer,  the  judges  of  the 
court  before  wliich  tl>e  action  is  brought  must 
determine. 

An  Issue  of  fact  is  where  the  fact  only,  and  not 
the  law,  is  disputed.     And  when  he  that  denies  or 
traverses  the  fact  pleaded  by  his  antagonist  has 
tendered  the  issue,  thus,  "  and  this  he  prays  may 
be  enquired  of  by  the  country,"  or,  "  and  of  this 
he  puts  himself  upon  the  country,"  it  may  imme- 
diately be  subjoined  by  the  other  party,  ^^  and  the 
said  A.  B.  dotii  the  like."     Which  done,  the  issue      I 
is  said  to  be  joined,  both  parties  having  agreed  to      j 
rest  the  fate  of  the  cause  upon  the  truth  of  the      , 
fact  in  question.     And  this  issue,  of  fact,  must, 
generally  speaking,    be  determined,    not  by  the 
judges  of  the  court,  but  by  some  other  method; 
the  principal  of  which  methods  is  that  by  the  coun- 
try, per  paw,  that  is,  by  jury. 

But  here  it  is  proper  to  observe,  that  during  the 
whole  of  these  proceedings,  from  the  time  of  the 
defendant's  appearance  in  obedience  to  the  king's 
writ,  it  is  necessary  that  both  the  parties  be  kept 
or  continued  in  court  from  day  to  day,  till  the  final 
determination  of  the  suit.  Therefore  in  the  course 
of  pleading,  if  either  party  neglects  to  put  in  his 
declaration,  plea,  replication,  rejoinder,  and  the 
like,  within  the  times  allotted  by  the  standing  rules 
of  the  court,  the  plaintiff,  if  the  omission  be  his, 
is  said  to  be  nonsuit^  or  not  to  follow  and  pursue 
his  complaint,  and  shall  lose  the   benefit  of  his 
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writ :  or,  if  the  negligence  be  on  the  side  of  the 
defendant,  judgment  may  be  had  against  him,  for 
such  his  default.  And,  after  issue  or  demurrer 
joined,  as  well  as  in  some  of  the  previous  stages  of 
proceeding,  a  day  is  continually  given  and  entered 
upon  the  record,  for  the  parties  to  appear  on  from 
time  to  time,  as  the  exigence  of  the  case  may  re- 
quire. The  giving  of  this  day  is  called  the  conti^ 
nuance^  because  thereby  the  proceedings  are  con- 
tinued without  interruption  from  one  adjournment 
to  another.  If  these  continuances  are  omitted 
the  cause  is  thereby  discontinued,  and  the  defend- 
ant is  discharged  me  die,  without  a  day,  for  this 
turn :  for  by  his  appearance  in  court  he  has 
obeyed  the  command  of  the  king's  writ;  and^ 
unless  he  be  adjourned  over  to  a  day  certain,  he 
is  no  longer  bound  to  attend  upon  that  summons  ; 
but  he  must  be  warned  afresh,  and  the  whole  must 
begin  de  novo. 

Now  it  may  sometimes  happen,  that  after  the 
defendant  has  pleaded,  nay,  even  after  issue  or 
demurrer  joined,  there  may  have  arisen  some  new 
matter,  which  it  is  proper  for  the  defendant  to 
plead;  as,  that  the  plaintiff,  being  a  feme-sole, 
is  since  married,  or  that  she  has  given  the  defend- 
ant a  release,  and  the  like :  here,  if  the  defendant 
takes  advantage  of  tliis  new  matter,  as  early  as  he 
possibly  can,  viz,  at  the  day  given  for  his  next  ap- 
pearance, he  is  permitted  to  plead  it  in  what  is 
called  a  plea  puis  darrien  continuance^  or  since  the 
Jast  adjournment. 

The  record   is  a  history  of  the  most  material 
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proceedings  in  the  cause^  entered  on  a  parchment 
roll,  and  continaed  down  to  the  present  time ;  in 
which  must  be  stated  the  original  writ  and  siun- 
mons,  all  the  pleadings,  the  declaration,  view  <»* 
oyer  prayed,  the  imparlances,  plea,  rejdication, 
rejoinder,  continuances,  and  whatever  feither 
proceeding  have  been  had;  all  entered  verbatim 
on  the  roll,  and  also  the  issue  or  demurrer,  and 
joinder  therein. 

These  were  formerly  all  written,  as  indeed  all 
public  proceedings  were,  in  Norman  or  law 
French,  and  even  the  arguments. of  the  counsel 
and  decisions  of  the  court  were  in  the  same  bar- 
barous dialect.  This  continued  till  the  reign  of 
Edward  III. ;  who,  having  employed  his  arms  soc- 
cessfidly  in  subduing  the  crown  of  France,  thqught 
it  unbeseeming  the  dignity  of  the  victors  to  use 
any  longer  the  language  of  a  vanquished  country. 
By  a  statute  therefore,  passed  in  the  thirty-sixth 
year  of  his  reign,  it  was  enacted,  that  for  the 
fiitttre  all  pleas  should  be  pleaded,  shewn,  de- 
fended, answered,  debated,  and  judged  in  the 
English  tongue ;  but  be  entered  and  enrolled  into 
Latin. 

The  Latin,  which  succeeded  the  French  for  the 
entry  and  enrolment  of  pleas,  and  which  continued 
in  use  for  four  centuries,  answers  so  nearly  to 
the  English  (oftentimes  word  for  word)  that  it 
is  not  at  all  surprising  it  should  generally  be 
imagined  to  be  totally  fabricated  at  home,  with 
little  more  art  or  trouble  than  by  adding  Roman 
terminations  to  English  words. 
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This  technical  Latia  continued  in  use  from 
the  time  of  its  first  introduction,  till  the  subver- 
sion of  our  ancient  constitution  under  Cromwell ; 
when,  among  many  other  innovations  in  the  law, 
some  for  the  better  and  some  for  the  worse,  the 
language  of  our  records  was  altered  and  turned 
into  English.  But,  at  the  restoration  of  king 
Charles,  this  novelty  was  no  longer  countenanced ; 
the  practisers  finding  it  very  difficult  to  express 
themselves  so  concisely  or  significantly  in  any 
other  language  but  the  Latin.  And  thus  it  con- 
tinued without  any  sensible  inconvenience  till 
about  the  year  1730,  when  it  was  again  thought 
proper  that  the  proceedings  at  law  should  be  done 
into  English,  and  it  was  accordingly  so  ordered 
by  statute  4  Geo.  II.  c.  26.  This  was  done,  in 
order  that  the  common  people  might  have  know- 
ledge and  understanding  of  what  was  alleged  or 
done  for  and  against  them  in  the  process  and  plead- 
ings, the  judgment  and  entries  in  a  cause. 

When  the  substance  of  the  record  is  completed, 
^d  copies  are  delivered  to  the  judges,  the  mat- 
ter of  law  upon  which  the  demurrer  is  grounded, 
is,  upon  solemn  argument,  determined  by  the 
court,  and  not  by  any  trial  by  jury ;  and  judgment 
is  thereupon  accordingly  given. 
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CHAPTER  XXII. 

OF   TBK   SEVERAL   SPECIES   OF  TRIAL. 

Trial  then  is  the  examination  of  the  matter  of 
feet  in  issue ;  of  which  there  are  many  different 
species,  according  to  the  difference  of  the  subject, 
or  thing  to  be  tried. 

The  species  of  trials  in  civil  cases  are  seven. 
By  record;  by  inspection^  or  examination;  hy  cer- 
tificate ;  by  witnesses;  by  wager  oj  battel;  by 
wager  of  law  ;  and  by  jury, 

1.  First,  then,  of  the  trial  hy  record.  This  is 
only  used  in  one  particular  instance :  and  that  is 
where  a  matter  of  record  is  pleaded  in  any  action, 
as  a  fine,  a  judgment,  or  the  like  5  and  the  oppo- 
site party  pleads,  **  nul  tiel  record"  that  there  is 
no  such  matter  of  record  existing :  upon  this,  issue 
is  tendered  and  joined  in  the  following  form,  "  and 
this  he  prays  may  be  enquired  of  by  tkerecordj 
and  the  other  doth  the  like ;"  and  hereupon  the 
party  pleading  the  record  has.  a  day  given  him  to 
bring  it  in,  and  proclamation  is  made  in  court  for 
him  to  *'  bring  forth  the  record  by  him  in  pleading 
alleged,  or  else  he  shall  be  condemned  ;**  and,  on 
his  failure,  his  antagonist  shall  have  judgment  to 
recover.  Thus  titles  of  nobility,  as  whether  carl 
or  no  earl,  baron  or  no  baron,  shall  be  tried  by  the 
king's  writ  or  patent  only,  which  is  matter  of 
record.  Also  in  case  of  an  alien,  whether  alien 
friend  or  enemy,  shall  be  tried  by  the  league  or 
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treaty  between  his  sovereign  and  •  ours ;  for  every 
league  or  treaty  is  of  record.  And  also,  whether 
a  manor  be  held  in  ancient  demesne  or  not,  shall 
be  tried  by  the  record  of  damesday  in  the  king's 
exchequer. 

II.  Trial  by  inspection,  or  examination,  h  when 
for  the  greater  expedition  of  a  cause,  in  some 
point  or  issue  being  either  the  principal  question, 
or  arising  collaterally  out  of  it,  but  being  evidently 
the  object  of  sense,  the  judges  of  the  coiirt,  upon 
the  testimony  of  their  own  senses,  shall  decide 
the  point  in  dispute.  For,  where  the  affirmative 
or  negative  of  a  question  is  matter  of  such  obvious 
determination^  it  is  not  thought  necessary  to  sum- 
mon a  jury  to  decide  it ;  who  are  properly  called  in 
to  inform  the  conscience  of  the  court  in  respect  of 
duJmus  facts :  and  therefore  when  the.fact,  from 
its  nature,  roust  be  evident  to  the  -court  either 
from  ocular  demonstration  or  other  irrefragable 
proof,  there  the  law  departs  from  its  usual  resort, 
the  verdict  of  twelve  men,  and  relies  on  the  judg- 
ment of  the  court  alone^  As  in  case  of  a  suit  tO 
reverse  a  fine  for  non-age  of  the  cognizor,  or  to 
set  aside  a  statute  or  recognizance  entered  into  by 
^n  infant ;  here,  and  in  other  cases  of  the  like 
sort,  a  writ  shall  issue  to  the  sheriff,  commanding 
^im  that  he  constrain  the  said  party  to  appear,  that 
t  may  be  ascertained  by  the  view  of  his  body  by 
^he  king's  justices,  whether  he  be  of  full  age  or 
)ot.  If  however  the  court  has,  upon  inspection, 
iny  doubt  of  the  age  of  the  party  (as  may  fre- 
iuently  be  the  case)  it  may  proceed  to  take  probfe 
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of  tlie  &ct  $  and,  paitieularfy,  may  examine  the 
infant  himself  upon  an  oath  of  v&br  dire,  o^* 
totem  dioerCf  that  is,  to  make  true  answer  to 
such  questions  as  the  court  shall  demand  of  bim : 
or  the  court  may  examine  his  mother,  his  godfather, 
or  the  like. 

Also  if  a  man  be  found  by  a  jury  an  idiot 
o  tuttmtote,  he  may  come  in  person  into  the  chan- 
cery before  the  chancellor,  or  be  brought  there  by 
his  friends,  to  be  inspected  and  examined,  whether 
idiot  or  not :  and  if,  upon  such  view  and  ioquirji 
it  appears  he  is  not  so,  the  verdict  of  the  jury,  aod 
all  the  proceedings,  tberepn,  are  utterly  void  and 
instantly  of  no  effect.        > 

Another  instance  in  which  the  trial  by  inspectioQ 
may  be  used,  is  when,  upon  an  app^l  of  mayheiD, 
the  issue  joined  is  whe^r  it  be  mayhem  oi  no 
mayhem,  this  shall:  be  decided  by  the^court  upon 
inspection,  for  which  purpose  they  {nay  call  in  the 
assistance  of  surgeons. 

Also,  to  ascertain  any  circjira^tanc^s  relative  to 
a  particular  day  past,  it  hs^th  been  tried  by  an  in- 
spection of  the  almanacH  by  the  court. 
',  III.  The  trial  hy..  certificate  is  allowed  in  such 
cases,  where  the  evidence  o(  the  person  certifying 
is  the  only  proper  criterion  of  the^point  in  dispute. 
For,  when  the  fact  in  question,  lies  put  of  the 
cognizance  of  th^  court,  the  judges  must  relj 
on  the  solemn  avctrn^ent  <^r  infprmation  of  per* 
son^  in  such  a  station,  as  afibrds  them  the  roost 
clear  and  competent  knowledge  of  the  truth.  The 
trial  of  all  customs  and  pra<;tice  of  th^  courts  shall 
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be  by  certificate  from  the  proper  officers  of  those 
courts  re3peQtiveIy }  and^  what  return  was  ipade  on 
a  writ  by  tb^  sheriff  or  under-sheriff,  shall  be  only 
tried  by  hi^  own  certificate. 

IV.  A  fourth  species  of  trial  is  thai  i^y  wiUie^seSf 
per  testes,  without  the  intervention  of  a  jury. 
This  IS  the  only  method  of  trial  known  to  the  civil 
law;  in  which  the  judge  is  left  to  form  in  his  own 
brei^t  hi^  sentence  upon  the  credit  of  the  witnesses 
examined :  but  it  is  very  rarely  used  in  our  law, 
which  prefeiis  the  trial  by  jury  beforfc  it  in  almost 
every  instance.  Save  only,  that  when  a  widow 
briogs  a  writ  of  dower,  and  the  tenant  pleads 
that  the  husb^n^  is  not  dead;  this  being  looked 
upon  as  a  dilatory  plea,  is  in  favour  of  the 
widow,  and  for  greater  expedition,  allowed  to  be 
tried  by  witnesses  examined  before  the  judges. 

V.  The  pext  species  of  trial  is  of  great  aa-r 
tiquity,  but  much  disused ;  though  still  in  force,  if 
the  parties  chuse  to  abide  by  it;  I  mean  the  trial 
by  voager  of  battel.  This  seems  to  have  owed  its 
original  to  the  military  spirit  of  our  ancestors, 
joined  to  a  superstitious  frame  of  mind :  it  being 
io  the  nature  of  an  appeal  to  providence,  under 
an  apprehension  and  hope  (however  presumptuous 
and  unwarrantable)  that  heaven  would  give  the 
victory  to  him  who  had  the  right. 

VI.  A  sixth  species  of  trial  is  by  wagei*  of  Iquij 
tHidiatto  legis,  because  he  stands  in  i^ureties  pr 
vodtof,  that  at  such  a  day  he  will  make  his  law, 
Idiat  is,  take  the  benefit  which  the  law  has  allowed 
l)im.     For  our  ancestors   considered,  that  t;here 
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were  many  cases  where  an  innocent  man,  of  good 
credit,  might  be  overborne  by  a  multitude  of  false 
witnesses;  and  therefore  established  this  species 
of  trial,  by  the  oath  of  the  defendant  himself :  for 
if  he  will  absolutely  swear  himself  not  chargeable, 
and  appears  to  be  a  person  of  reputation,  he  shall 
go  free  and  for  ever  acquitted  of  the  debt,  or  other 
cause  of  action. 

The  manner  of  waging  and  making  law  is  this. 
He  that  has  waged,  or  given  security,  to  make  bis 
law,  brings  with  him  into  court  eleven  of  his 
neighbours  :  a  custom,  which  we  find  particularly 
described  so  early  as  in  the  league  between  Alfred 
and  Guthrun  the  Dane;  for  by  the  old  SflxoD 
constitution,  every  man's  credit  in  courts  of  law 
depended  upon  the  opinion  which  his  neighbours 
had  of  his  veracity.  The  defendant  then,  stand- 
ing at  the  end  of  the  bar,  is  admonished  by  the 
judges  of  the  nature  and  danger  of  a  false  oath. 
And  if  he  still  persists,  he  is  to  repeat  this  or  the 
like  oath:  '^  Hear  this,  ye  justices,  that  I  do  not 
owe  unto  Richard  Jones  the  sum  of  ten  pounds, 
nor  any  penny  thereof,  in  manner  and  form  as  the 
said  Richard  hath  declared  against  me.  So  help 
me  God."  And  thereupon  his  eleven  neighbours 
or  compurgators  shall  avow  upon  their  oaths,  that 
they  believe  in  their  consciences  that  he  saith  the 
trath  ;  so  that  himself  must  be  sworn  dejidelltate, 
artd  the  eleven  de  crednlitate. 

In  England  wager  of  law  is  never  required;  and 
is  then  only  admitted^  where  an  action  is  brought 
upon  such  matters  as    may  be  supposed    to  be 
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privately  transacted  betvveen  the  parties,  and 
wherein  the  defendant  may  be  pcesumed  to  have 
made  satisfdctlon  without  being  able  to  prove  it. 
Therefore  it  is  only  in  actions  of  debt  upon  simple 
contract,  or  for  amercement,  in  actions  of  detinue, 
and  of  account,  where  the  debt  may  have  been 
paid,  the  goods  restored,  or  the  account  balanced, 
without  any  evidence  of  either ;  Jt  is  only  in  these 
actions,  1  say,  that  the  defendant  is  admitted  to 
wage  his  law:  so  that  wager  of  law  lieth  not, 
when  there  iis  any  specialty,  as  a  bond  or  deed,  to 
charge  the  defendant ;  for  that  would  be  cancelled 
if  satisfied ;  but  when  the  debt  groweth  by  word 
only.  Nor  doth  it  lie  in  an  action  of  debt,  for 
arrears  of  an  account,  settled  by  auditors  in  a 
former  action. 

A  man  ootlawed,  attainted  for  false  verdict,  or 
for  conspiracy  or  perjury,  or  otherwise  become  in- 
famous, as  by  pronouncing  the  horrible  word  in  a 
trial  of  battle,  shall  not  be  permitted  to  wage 
liis  law.  Neither  shall  an  infant  under  the  age 
of  twenty-one,  for  he  cannot  be  admitted  to  his 
oath ;  and  therefore,  on  the  other  hand,  the 
course  of  justice  shall  flow  equally,  and  the  de- 
fendant, where  an  infant  is  plaintiff,  shall  not 
wage  his  law.  But  a  married  woman,  when 
joined  with  her  husband,  may  be  admitted  to 
wage  her  law  :  and  an  alien  shall  do  it  in  his  own 
language. 

Executors  and  administrators,  when  charged  for 
the  debt  of  the  deceased,  shall  not  be  admitted 
to  wafl^e  their  law :    for  no  man  can  with  a  safe 
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conscience  wage  law  of  another  man's  contract ; 
that  is,  swear  that  be  never  entered  into  it,  or 
fit  least  that  he  privately  discharged  it.  The 
kii^  also  has  his  prerogative;  for,  as  all  Wager 
of  law  imports  a  reflection  on  the  plaintiff  for 
dishonesty,  therefore  th^e  shall  be  no  such  wager 
on  actions  brought  by  him.  And  this  preroga- 
tive extends  and  is  communicated  to  his  debtor 
and  accomptants  for,  on  a  writ  of  quo  muita 
in  the  exchequer  for  a  debt  on  simple  conttact, 
the  defendant  is  not  allowed  to  wage  his  law. 

Thus  the  wager  of  law  Was  never  permitted, 
but  where  the  defendant  bore  a  fair  and  un- 
re|)roachable  character;  and  it  also  Wiis  confined 
to  such  cases  where  a  debt  might  be  supposed  to 
be  discharged,  or  satisfaction  made  in  private, 
without  any  witnesses  to  attest  it :  and  many  other 
prudential  restrictions  accompanied  this  indulgence. 
But  at  length  it  was  considered,  that  (even  under 
all  its  restrictions)  it  threw  too  great  a  teaiptatioD 
in  the  way  of  indigent  or  profligate  men  i  and 
therefore  by  degrees  new  remedies  were  devised, 
and  new  forms  of  action  were  introduced,  wherein 
no  defendant  is  at  liberty  to  wage  his  law.  So  that 
now  no  plaintiff  need  .at  all  apprehend  tmy  danger 
from  the  hardiness  of  his  debtor's  conscience,  unless 
he  voluntarily  chooses  to  rely  on  his  adversaiy's 
veracity,  by  bringing  an  obsolete,  instead  <d  a 
modern,  action. 
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CHAPTER  XXIII, 

*  * 

OF   THE    TRIAL   BY   JURY. 

Thb  subject  of  our  next  inquiries  will  be  the 
tiature  and  method  of  the  trial  by  jury;  calted  also 
the  trial  per  pais,  ox  by  the  country  :  a  trial  that 
hath  been  used  time  out  of  mind  in  this  natJon^ 
and  seems  to  have  been  coeval  with  the  first  cWl 
govertiment  thef^of.  And  it  was  ever  esteemed,  ih 
all  countries,  a  privilege  of  the  highest  and  ttiost 
beneficial  nature, 

TViafs  by  jury,  in  civil  c&ft&es,  htt  6f  t^6  Wnds  5 
extrdot^naryy  and  ordinary. 

Jurors  returned  by  the  sherifF  are  either  special 
or  coThlmm  jttrors.  SpecM  jtittes  wferfe  originally 
introduced  in  trials  at  bar,  when  the  causes  were 
of  too  great  nicety  for  the  discussion  of  ordinary 
freeholders  ;  or  where  the  sheriff  wks  suspected  of 
partiality,  though  not  upon  such  apparent  cause  ais 
to  warrant  an  exception  to  him.  He  is  in  such 
eases,  upon  motion  in  court,  and  a  rule  granted 
thereupon,  to  attend  the  prothonotary  or  other 
proper  oflScer  with  his  freeholders'  book;  and  the 
officer  is  to  take,  indifftrently,  forty-eight  of  the 
principal  freeholdei's,  in  the  presence  of  the  atttor- 
neys  on  both  sides ;  who  are  each  of  them  to  strike 
off  twelve,  and  the  remaining  twenty-four  are  re- 
turned upon  the  panel. 

A  common  jury  is  one  returned  by  the  sheriff 
according  to  the  directions  of  the  statute  3  Geo.  11. 
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c.  25.  which  appoints,  that  the  sheriflF  or  officer 
shall  not  return  a  separate  panel  for  every  separate 
cause  as  formerly ;  but  one  and  the  same  pane)  for 
every  cause  to  be  tried  at  the  same  assizes,  con- 
taining not  less  than  forty-eight, , nor  more  than 
seventy-two,  jurors :  and  that  their  names  being 
written  on  tickets,  shall  be  put  into  a  box  or  glass; 
and  when  each  cause  is  called,  twelve  of  these 
persons,  whose  names  shall  be  first  dravirnoutof 
the  box^  shall  be  sworn  upon  the  jury,  unless 
absent,  challenged,  or  excused ;  or  unless  a  pre- 
vious vi£W  of  the  messuages,  lands,  or  place  in 
question,  shall  have  been  thought  necessary  by 
the  court  t  in  which  case  six  or  more  of  the  joiors 
returned,  to  be  agreed  on  by  the  parties^  or  named 
by  a  judge  or  other  proper  officer  of  the  coart, 
sbati  be  appointed  by  special  writ  of  habeas  corpora 
or  (jlistringaSf  to  have  the  matter  in  question  shewn 
to  them  by  two  persons  named  in  the  writ;  and 
then  such  of  the  jury  as  have  had  the  view,  or  so 
many  of  them  as  appear,  shall  be  sworn  on  the  in- 
quest, previous  to  any  other  jurors* 
'  As  the  jurors  appear  when  called,  they  shall 
be  sworn,  unless  challenged  by  either  party* 
Challenges  are  of  two  sorts;  challenges  to  the 
array,  and  challenges  to  the  poUs*^ 

Challenges  to  the  array  are  at  once  an  exception 
to  the  whole  panel,  in  which  the  jury  are  arrayed 
or  set  in  order  by  the  sheriff  in  his  return ;  and 
they  may  be  made  upon  account  of  partiality  or 
some  default  irt-  the  sherifi^  or  his  under  officer 
who  arrayed  the  panel.     Al?^o,  though  there  be  do 
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personal  objection  against  the  sherifF,   yet  if  he 
arrays  the  panel  at  the  nomination,  or  under  the 
direction  of  either  party,  this   is  good  cause  of 
challenge  to  the  array.     The  array  by  the  ancient 
iaw  may  also  be  challenged,  if  an  alien  be  party 
to  the  suit,  and  upon  a  rule  obtained  by  his  motion 
to  the  court  for  a  jury  de  rnedietaie  lingucBy  such 
a  one  be  not  returned  by  the  sheriff,  pursuant  to 
the  statute  28  Edward  III.  c.   13.  enforced  by 
8  Hen.  VI,  c.  29.  which  enact,  that  where  either 
party  is  an  alien  born,  the  jury  shall   be  one  half 
denizens,  and  the   other  aliens    (if  so  many  be 
forthcoming  in  the  place)  for  the  more  impartial 
triak    But  where  both  parties  are  aliens,  no  par- 
tiality is  to  be  presumed  to  one  more  than  another ; 
and  therefore  it  was  resolved,  soon  after  the  statute 
8  Hen.  VI.  that  where  the  issue  is  joined  between 
two  aliens    (unless  the  plea   be  had  before  the 
mayor  of  the  staple,  and  thereby  subject  to  the  re- 
strictions of  statute  27  £dw.  HI.  st.  2.  c.  8.)  the 
jury  shall  all  be  denizens. 

Challenges  to  the  polls,  in  capita,  are  exceptions 
to  particular  jurors.  Challenges  to  the  polls  of  the 
jury  (who  are  judges  of  fact)  are  reduced  to  four 
heads  by  sir  Edward  Coke :  propter  honoris  respec^ 
turn;  propter  defectum;  propter' affectum ;  and 
propter  delictum. 

1.  Propter  honoris  respeetum/  as   if  a  lord  of'* 
parliament  be  empanelled  on  a  jury,  he  may  be 
challenged  by  either  party,  or  he  may  challenge 
himself. 

2.  Propter*  defectum;    as  if  a  juryman  be  an 
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alien  boni|  this  is  defect  of  birth;  if  he  be  a  slave 
or  boodmao,  this  is  defect  of  liberty,  aod  he  cannot 
be  liber  et  kgaUs  htmo.  Bot  the  principal  de- 
ficiency is  defect  of  estate,  snfiicicnt  to  qualify 
hitn  to  be  a  juror.  This  depends  upon  a  variety  of 
statutes.  By  the  statute  4  &  5  W.  and  M.  c.  24. 
it  was  raised  to  L,  10.  per  annum  in  Englaod^  and 
L.$.  in  Wales,  of  freehold  lands  or  copyhold; 
which  is  the  first  time  that  copyholders  (as  such) 
were  admitted  to  serve  upon  juries  in  any  of  the 
king's  courts,  though  they  had  before  been  ad* 
mitted  to  serve  in  some  of  the  sherifi^'s  courts,  by 
statutes  I  Ric.  III.  c.  4.  and  9  Hen.  VII.  c.  13. 
And,  lastly,  by  statute  3  Geo.  II.  c.  25.  any  lease* 
holder  for  the  term  of  five  hundred  years  absolute, 
or  for  any  term  determinable  upon  life  or  lives,  of 
the  clear  yearly  value  of  L.  20.  per  annum  over  and 
above  the  rent  reserved,  is  qualified  to  serve  opon 
^'  juries.  When  the  jury  is  de  medietate  lingtue,  that 
is,  one  moiety  of  the  English  tongue  or  nation, 
and  the  other  of  any  foreign  one,  no  want  of  lands 
shall  be  cause  of  challenge  to  the  alien  ;  for,  as  he 
is  incapable  to  hold  any,  this  would  totally  defeat 
the  privilege. 

3.  Jurors  may  be  challenged  propter  affectum^ 
for  suspicion  of  bias  or  partiality.  This  may  be 
either  2i  principal  challenge,  or  to .  the  fanowr^  A 
principal  challenge  is  sueh,  where  the  cause 
assigned  carries  with  it  prima  facie  evident  marks 
of  suspicion,  either  of  malice  or  favour :  as,  that 
a  juror  is  of  kin  to  either  party  within  the  ninth 
degree ;  that  he  has  been  arbitrator  on  either  side  ; 


OP    PRIVATE   WRONGS.  5GS 

that  be  has  an  interest  in  the  cause  ;  that  there  is 
an  action  depending  between  him  and  the  party; 
that  he  has  taken  money  for  his  verdict ;  that  he 
has  formerly  been  a  juror  in  the  same  cause;  that 
he  is  the  party's  master,  servant,  counsellor,  stew- 
ard, or  attorney,  or  of  the  same  society  or  corpo- 
ration with  him :  all  these  are  principal  causes  of 
challenge ;  which,  if  true,  cannot  be  over*ruled, 
for  jurors  must  be  omni  exceptione  majores.  Chal- 
lenges to  th^  favaufy  are  where  the  party  hath  tio 
principal  challenge;  but  objects  only  some  pro* 
bable  circumstances  of  suspicion,  as  acquaintance, 
and  the  like :  the  validity  of  which  must  be  left  to 
the  determination  of  triors^  whose  office  it  is  to 
decide  whether  the  juror  be  favourable  or  unftivour- 
able.  The  triors,-  in  case  the  first  man  called  be 
challenged,  are  two  inditferent  persons  named  by 
the  court ;  and,  if  they  try  one  man  and  find  him 
indifierent,  he  shall  be  sworn;  and  then  he  and 
two  triors  shall  try  the  next ;  and,  when  another  is 
found  indifferent  and  sworn,  the  two  triors  shall  be 
superseded,  and  the  two  first  sworn  on  the  jury 
shall  try  the  rest. 

4.  Challenges  propter  delictum  are  for  some 
crime  or  misdemeanor,  that  afiects  the  juror's 
credit  and  renders  him  infamous.  As  for  a  con- 
viction of  treason,  felony,  peijury,  or  conspiracy ; 
or  if  for  some  infamous  offence  he  hath  received 
judgment  of  the  pillory,  tumbrel,  or  the  like;  or 
to  be  branded,  whipt,  or  stigmatized ;  or  if  he  be 
outlawed  or  excommunicated,  or  hath  been  at- 
tainted of  false  verdict,  pj'demimire,  or  forgery. 
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Besides  these  challenges  which  are  exceptions 
agaiDst  the  fitoess  of  jurors,  and  whereby  tlvey 
may  be  excluded  from  serving,  there  are  also  other 
causes  to  be  made  use  of  by  the  jurors  themselves, 
which  are  matter  of  exemption;,  whereby  tlieir 
service  is  excused^  and  not  excluded.  As>  by  sta- 
tute VVestm.  2.  13  Edw.  I.  c.  38.  sick  and  decre- 
pit persons,  persons  not  commorant  in  the  county, 
and  men  above  seventy  years  old  ;  and  by  the  sta- 
tute of  7  &  8  W.  IIL  c.  32.  infants  under  twenty- 
one.  This  exemption  is  also  extended  by  divecs 
statutes,  customs,  and  charters,  to  physicians,  aod 
other  medical  persons,  counsel,  attorneys,  officers 
of  the  courts,  and  the  like ;  all  of  whom,  if  em- 
panelled, must  shew  their  special  exemptioD. 
Clergymen  are  also  usually  excused,  out  of  favour 
and  respect  to  their  function:  but  if  they  are 
seized  of  lauds  and  tenements,  they  are  in  strict- 
ness liable  to  be  empanelled  in  respect  of  their  lay- 
fees,  unless  they  be  in  the  service  of  the  king  or 
some  bishop* 

If  by  means  of  challenges,,  or  other  cause,  a 
sufficient  number  of  unexceptionable  jurors  dotb 
not  appear  at  the  trial,  either  party  may  pray  a 
tales*  A  tales  is  a  supply  of  suck  men  as  are 
summoned  upon  the  first  panel,  in  order  to  make 
up  the  deficiency.  For  this  purpose  a  writ  of 
decern  tales^  octo  tales,  and  the  like,  was  used 
to  be  issued  to  (he  sheriff  at  common  law,  .and 
must  be  still  so  done  at  a  trial  at  bar,  if  the  jurors 
make  default..  But  at  the  assizes  or  Jiisi  prius,  by 
virtue  of  the  statute  35  Hen.  VIII.  c.  6.  and  other 
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subsequent  atatQtes,  the  judge  is  eoipowefed  at 
the  prayer  of  either  party  to  award  a  tales  de  dr- 
cumstantibuSf  of  persons  present  in  court^to  he 
joined  to  the  other  jurors  to  try  the  cause ;  who  are 
liable  however  ta  the  same  ehallenges  as  the  prin* 
cipal  jurors. 

When  a  sufficient  number  of  persons  impanelfled, 
or  iales-mtUf  appear,  they  are  then  separately 
sworn,  well  and  truly  to  try  the  issue  between  the 
parties,  and  a  true  verdict  to  give  according  to  the 
evidence ;  and  hence  they  are  denominated  the 
jury^jurato,  and  jur(M*s,  «c.^*t«rotor€«. 

The  jury  are  now  ready  to  hear  the  merits ;  and, 
to  fix  their  attention  the  closer  to  the  facts  which 
they  are  empanelled  and  sworn  to  try,  the  pleadings 
are  opened  to  them  by  counsel  on  that  side  which 
holds  the  affirmative  of  the  question  in  issue. 
The  opening  counsel  briefly  informs  them  what  has 
been  transacted'  in  the  court  above;  the  parties, 
the  nature  of  the  action,  the  declaration,  the  plea, 
replication,  and  other  proceedings,  and  lastly,  upon 
what  point  the  issue  is  joined,  which  is  there  sent 
down  to  be  determined.  The  nature  of  the  case, 
and  the  evidence  intended  to  be  produced,  are 
next  laid  before  them  by  counsel  also  on  the  same 
side:  and^  when  their  evidence  is  gone  through, 
the  advocate  on  the  other  side  opens  the  ad- 
verse case,  and  supports  it  by  evidence ;  *  and 
theu  the  party  which  began  is  heard  by  way  of 
reply. 

Evidence  signifies  that  which  demonstrates, 
makes  clear,  or  ascertains  the  truth  of  the  very 
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fiBCt  or  point  in  issue,  either  on  tbe  one  side  or  on 
the  other;  and  no  evidence  ought  to  be  admitted  to 
any  other  point. 

Again ;  evidence  in  the  trial  by  jury  is  of  two 
kinds,  either  that  which  is  given  in  proof,  or  that 
which  the  jury  may  receive  by  their  own  private 
knowledge.  The  former,  ur  proofs^  (to  which  in 
common  speech  the  name  of  evidence  is  usually 
confined)  are  either  written,  or  parcl^  that  is,  by 
word  of  mouth.  Written  proofs,  or  evidence,  are, 
1.  Records,  and  2«  Ancient  deeds  of  thirty  years 
standing,  which  prove  themselves;  but  3.  Modem 
deeds,  and  4.  Other  writings,  must  be  attested 
and  verified  by  parol  evidence  of  witnesses.  And 
the  one  general  rule  that  runs  through  all  tbe  doc- 
trine of  trials  is  this,  that  the  best  evidence  tbe 
nature  of  the  case  will  admit  of  shall  always  be 
required,  if  possible  to  be  had ;  bat,  if  not  possible, 
then  the  best  evidence  that  can  be  had  shall  be 
allowed.  For  if  it  be  found  that  there  is  any  better 
evidence  existing  than  is  produced,  the  very  not 
producing  it  is  a  presumption  that  it  would  have 
detected  some  falsehood  that  at  present  is  con- 
cealed. 

With  regard  to  parol  evidence^  or  witnesses^  it 
must  first  be  remembered,  that  there  is  a  process 
to  bring  them  in  by  writ  of  subpoena  ad  testificcm-- 
dum  :  which  commands  them,  laying  aside  all 
pretences  and  excuses,  to  appear  at  the  trial  on 
pain  of  L.  100.  to  be  forfeited  to  the  king ;  to  which 
tbe  statute  5  Bliz.  c.  9.  has  added  a  penalty  of 
JL.  10.  to  the  party  aggrieved,  and  damages  cqui- 
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valent  to  tlie  loss  sastained  by  want  of  his  evi- 
dence. But  no  witness,  unless  his  reasonable  ex- 
penses^ be  tendered  him,  is  bound  to  apptear  at  all ; 
nor,  if  be  appears,  is  he  bound  to  give  evidenee 
till  such  charges  are  actually  paid  him ;  except  be 
resides  within  the  bills  of  mortality,  and  is  sum- 
moned to  give  evidence  within  the  same. 

All  witnesses,  of  whatever  religion  or  country, 
that  have  the  use  of  their  reason,  are  to  be  received 
and  examined,    except  such  as   are  infamous,  or 
sach  as  are  interested  in  the  event  of  the  cause. 
All  others  are  competent  witnesses  :    though  the 
jury  from  other  icircnmstances  will  judge  of  their 
credibiliiy.    Infamous  persons  are  such  as  may  foe 
challenged  as  jurors,  propter  delictum}  and  there- 
fore never  shall  be  admitted  to  give  evidence  to 
inform  that  jury,  with  whom  they  were  too  scan- 
dalous to  associate.     Interested  witnesses  mav  be 
examined  upon  a  t?otr  dire,  if  suspected  to  be  se- 
cretly concerned  in  the  event j  or  their  interest 
may  be  proved  in  court.     Which  last  is  the  only 
method  of  supporting  an  objection  to  the  former 
class;  for  no  man  is  to  be  examined  to  prove  his 
own  infamy.     And  no  counsel,  attorney,  or  other 
person,  intrusted  with  the  secrets  of  the  cause  by 
the  party  himself,  shall  be  compelled,  or  perhaps 
allowed,  to  give  evidence  of  sueh  conversation  or 
matters  of  privacy,  as  came  to  his  knowledge  by 
virtue  of  such  trust  and  confideace :  but  he  may 
he  examined  as  to  mere  matteirs  of  fact,  as  the 
execution  of  a  deed  or  the  like,  which  might  have 
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come  to  bis  kncwledge  withoat  beiog  intrusted  in 
the  cause. 

•  The  oftth  admiots^ered  to  the  witness  is  not  only 
that  what  he  deposes  shall  be  true^  hat  that  he 
«faaU  also  depose  the  toAoIe  truth :.  so  that  he  is  not 
to  conceal  any  part  of  what  he  knows,  whether  in- 
terrogated particularly  to  that  point  or  not.  And 
all  this  evidence  is  to  be  given  in  open  court,  in 
the  presence  of  the  parties,  their  attorneys,  the 
counsei,  and  all  hy-standers  ;  aod  before  the  judge 
and  jury :  each  party  having  liberty  to  except  to  its 
competency,  which  exceptions  are  publicly  stated, 
and  by  the  judge  are  openly  and  publicly  allowed 
or  disallowed,  in  the  .face  of  the  country :  which 
•roust  curb  any  secret  bias  or  partiality,  that  might 
arise  in  his  own  breast.  And  if,  either  in  his  di- 
rections or  decisions,  he  mist>states  the  law  by 
ignorance,  inadvertence,  or  design,  the  counsel  on 
either  side  may  require  him  publicly  to  seal  a  bOl 
of  exceptions,  stating  the  point  wherein  he  is  sup* 
posed  to  err;  and  this  he  is  obliged  to  seal  by 
«latute  Westm.  2.  13  £dw.  L  c.  31.  or,  if  he  re- 
fuses so  to  do,  the  party  may  have  a  compulsory 
writ  against  him,  commandite  him  to  seal  it,  if 
the  fact  alleged  be  truly  stated  :  and  if  he  retaros, 
that  the  fact  is  untruly  stated,  when  the  case  is 
othei'wise,  an  action  will  lie  against  him  for  mak- 
ing a  false  return.  This  bill  of  exceptions  ts  in 
the  nature  of  an  appeal ;  examinable,  not  in  the 
court  out  of  which  the  record  issues  for  the  trial  at 
nisi  jmusy    but  in  the  next  immediate  superior 
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court,  upon  a  writ  of  error,  after  judgment  given 
in  the  court  below.  But  a  demurrer  to  evidence 
shall  be  determined  by  the  conrt,  out  of  which  the 
recard  is  sent.  This  happens,  where  a  record  or 
other  matter  is  produced  in  evidence,  concerning 
the  legal  consequences  of  which  there  arises  a 
doubt  in  law :  in  which  case  the  adverse  partj  may 
if  he  pleases  demur  to  the  whole  evidence;  which 
admits  the  truth  of  every  fact  that  has  l)een  alleged, 
but  denies  the  sufficiency  of  them  all  in  point  of 
law  to  maintain  or  overthrow  the  issue  :  which 
draws  the  question  of  law  from  the  cognizance  of 
the  jury,  to  be  decided  (as  it  ought)  by  the  court. 
But  neither  these  demurrers  to  /evidence,  nor  the 
bills  of  exceptions,  arc  at  present  so  much  id 
use  as  formerly;  since  the  wtorfi  frequent  ex- 
tension of  the  discretionary  powers  of  the  court 
in  granting  a  new  trial,  which  is  now  very  com- 
monly had  for  the  mis-direction  of  the  judge  at 

When  the  evidence  Is  gone  through  on  both 
sides,  the  judge  in  the  presence  of  the  parties,  the 
counsel,  and  all  others,  sums  up  the  whole  to  the} 
jury ;  with  such  remarks  as  he  thinks  necessary  for 
their  direction,  and  giving  them  his  opinion  i» 
matters  of  law  arising  upon  that  evidence. 

The  jury,  after  the  proofs  are  summed  up,  uht* 
less  the  ease  be  very  clear,  withdraw  from  the  bar 
to  consider  of  their  verdict :  and,  in  prder  to  avoid 
intemperance  and  causeless  delay,  ai^e  to  t^e  k^pt. 
without  meat,  drink,  fire,  or  candle,  unless- by  per^ 
uiissfonof  the  judge,  till  they  are  e^H  nnanimousij. 
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agreed.  If  the  jary  oit  or  drink  at  all,  or  bate 
any  eatables  about  tbeaa,  without  consent  of  the 
{scfarff  and  before  verdict,  it  is  fineahle;  and  rf 
they  do  $o  at  bis  charge  for  whom  they  afterwards 
find,  ft  will  set  aside  the  verdict.  Also  if  tfaef 
speak  with  either  of  the  parties  or  their  agients^ 
after  they  are  gone  from  the  bar  5  or  if  they  receive 
any  ftesh  evidence  in  private;  or  if  to  prevent 
disptHes  they  east  lots  for  whom  they  shall  find; 
My  of  these  circumstances  will  entirely  vitiate  tbe 
verdict. 

A  verdict,  vefe  dictum^  is  efther  prwy  or  public; 
but  the  only  e(}*eetilal  and  legal  verdict  is  tlie  public 
^Vtdict :  In  which  they  openly  declare  to  have 
ftmnd  the  issue  for  the  plaintiff,  or  for  tbe  de- 
fendant; and  if  for  the  plaintiff,  they  assess  tbe 
damages  also  sustained  by  the  plaintiff,  in  con- 
sequence of  the  injury  upon  which  the  action  is 
broiight* 

Sometimes,  if  there  arises  in  the  case  any  diffi- 
cult matter  of  law,  the  jury,  for  the  sake  of  better 
information,  and  to  avoid  tbe  danger  of  having 
their  verdict  attainted,  will  find  a  special  verdict ; 
which  is  grounded  on  tbe  satute  Westm.  2.  13  Ed- 
ward I.  c.  SO.  §2.  And  herein  they  state  tbe 
naked  facts,  as  they  find  them  to  be  proved,  aod 
pray  the  advke  of  tbe  court  thereon ;  conclnding) 
conditionally,  thut  if  upon  the  whole  matter  the 
court  shall  be  of  opinion  that  tbe  plaintiff  had 
^W^  «f  action,  tfaey  then  find  for  the  plaintiff; 
if  Othberwise,  then  for  the  defendant.  This  is 
enti?red  at  length,  on  the  record,  and  afterwards 


argued  and  detenxiioed  in  the  court  at  Westminster^ 
whence  the  issue  came  to  be  tried. 

Another  method  of  finding  a  species  of  special 
verdict,  is  when  the  jury  find  a  verdict  generally 
for  the  plaintiff,  hot  subject  nevertheless  to  the 
opinion  of  the  judge  or  the  court  above,  on  a 
special  cage  stated  by  the  counsel  on  both  sides 
with  regard  to  a  matter  of  law :  but  the  jury  may, 
if  they  thinic  proper,  take  upon  themselves  to  de^ 
termine,  at  tbeir  own  h^ard,  the  complicated 
question  of  fact  atid  kw^  And,  without  either 
speekl  verdict  or  special  case,  may  find  a  verdiot 
abflolately  either  for  the  plaii^tiff  or  defendant. 

When  the  jury  have  delivered  in  their  verdict, 
and  it  is  recorded  in  courts  they  are  then  dis- 
chargied. 


CHAPTER  XXlVi 

OF   JUDGMENT,   AND    ITS    INCIDENTS. 

JoDOMBNT  may  however,  for  certain  causes,  be 
stapendedy  or  finally  arrested:  for  it  cannot  hb 
entered  till  the  next  term  after  trial  had,  and  that 
upoti  notice  to  the  other  party.  So  that  if  any 
defect  of  justice  happened  at  the  trial,  by  surprise, 
inadvertence,  or  misconduct,  the  party  may  have 
relief  in  the  court  ikbbve,  by  obtaining  a  new  trial ; 
or  if,'  notwithstanding  the  issue  of  fact  be  regu- 
larly debided,  it  appears  that  the  complaint  was 
either  not  actionable  jn  itself,  or  not  made  with 
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sufficient  precisioD  and  accuracy,  the  party  may 
supersede  it,  by  arresting  or  staying  the  judg- 
ment. 

Causes  of  suspending  the  judgment  by  granting 
a  new  trial,  are  at  present  wholly  extrinsic^  arising 
from  matter'  foreign  to  or  dehors  the  record.  Of 
this  sort  are  want  of  notice  of  trial ;  or  any  flagraot 
misbehaviour  of  the.  party  prevailing  towards  the 
jury,  which  may  hav«  influenced  their  verdict,  or 
any  gross  misV>cha(viour.of  the  jury  among  them- 
selves :  slsOf  if  it  appear^  by  the  judge's  report, 
-certified  to  the  cQurt,  that  the  jury  have  brought 
in  a  verdict  withoai  or  contrary  to  evidence,  so  that 
he 'is  reasonably  dissatisfied  therewith ;  or  if  they 
have  given  exorbitant  damages;  or  if  the  judge 
himself  has  mis-directed  the  jury,  so  that  they 
found  an  unjustifiable  verdict ;  for  these,  and  other 
reasons  of  the  like  kind,  it  is  the  practice  of  the 
court  to  award  a  new;,  or  secon^  triaL 

A  sufficient  ground  must,  however,  be  laid  before 
the  court,  to  satisfy  them  that  it  is  necessary 
to  justice  that  the  cause  should  be  farther  consi- 
dered. If  the  matter  be  such  as  did  not  or  could 
not  appear  to  the  judge  who  presided  at  ntri  prius^ 
it  is  (^isclpsed  to  the  court  by  affidavit :  if  it  arises 
from  what  passed  at  the  trial,  it  is  taken  from  the 
judge;'s  information ;  who  usually  makes  a  special 
.and  minute  report  of  the  evidence.  Counsel  are 
heard  on  both  sides  to  impeach  or  establish  the 
verdict^  and  the  court  give  tlieir  reasons  at  large 
'  why  a  new  examination  ought  or  ought  qot  to  be 
allowed.     The  t;'ue  import  of  the  evidence  is  duly 
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weighed,  false  colours  are  taken  ofll^  and  all  points 
of  law  which  arose  at  the  trial  are,  upon  full  deli- 
beration, clearly  explained  and  settled. 

Nor  do  the  courts  lend  too  easy  an'  c&r  to  every 
application  for  a   revieiw  of   the  Fofm^r  Verdict, 
fhey  must  be  satisfied,  that  there  are  strong  pro- 
bable grounds  to  suppose  that  the  merits  have  not 
been  fully  and  fairly  discussed,  and  that  the  de- 
cision is  ilot  agreeable  to  the  justice  arid  truth  of 
the  case.     A  new  trial  is  not  gra'iited,  where  the 
value  is  too  inconsiderable  to  rtieVit  ti  second  'exa- 
mination.    It  is  not  granted  upon  nice  and  formal 
objections,  which  do  not  go  to  the  real  merits. 
It  is  not  granted  in  cases  of  strict  right  Or  summiim 
JUS,  where  the  rigorous  extraction  of  extreme  legal 
justice  is  hardly  reconcileable  to  conscience.    Nor 
IS  it  granted    where  the  scales  of  evidence  hang 
nearly  equal :    that    which  leans  against  the  for^ 
mer  verdict,    ought    always  very  strongly  to  pre-^ 
ponderate. 

In  granting  such  farther  trial  (which  is  matter  of 
sound  discretion)  the  court  has  also  an  opportunity, 
which  It  seldom  fails  to  improve,  of  supplying 
those  defects  In  this  mode  of  trial  which  were 
stated  in  the  preceding  chapter;  by  laying  the 
party  applying  under  all  such  equitable  terms,  as 
his  antagonist  shall  desire  and  mutually  offer  to 
comply  with :  such  as  the  discovery  of  some  fact's 
upon  oath ;  the  admission  'of  others  not  intetJded 
to  be  litigated ;  the  production  of  deeds,  book^, 
and  papers ;  the  examination  of  witnesses,  infirm 
or  going  beyond  sea;  and  the  like.     And  the  delay 
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and  expense  of  this  procej^diqg  are  s^  small  voi 
triflingt  that  it  seldom  can  be  moved  fof  t^gam 
time  or  to  gratify  humour.  The  i^otioo  must  be 
made  witbin  thi?  first  four  days  ot  the  Aest.  succeed- 
ing term,  witbjp  wlych  term  it  is  usually  heard  and 
decided. 

2.  Arrests  of  judgments    arise   from   intriamc 
causes,  a{)pearing  up<m  the  face  of   the  recoid. 
Of  this  kind  are,  $rst,  where  the  declaration  vaiks 
totally    from    the    original  writ:    also,  secon^f) 
wbe;re,  the  verdict  materially  differs  from  the  pleadr 
ings  and  issue  thereoii :    or^  thirdly,  if  the  case 
1^  lu  the  declaration  is  not  suffieient  in  point  of 
law  to  found  an  action.     And  this  is  an  invariable 
rule  with  regard  tp  arrests  of  judgment  upon  noak- 
tei^  of  law,  '^  that  whatever  is  alleged  in  arrest  of 
judgment  must  be  such  matter,  as  upon  demurrer 
.would  have  been  sufficient  to  overturn  the  action  or 
plea."      But  the  rule  will  not  hold    e  conoer^t 
"  that  every  thing  that  may  be  alleged  as  cause  of 
demurrer  will  be  goo^  in  arrest  of  judgment:" 
for  if  a  declaration   pr  plea  omits  to  state  some 
particular  circumstance,  without  proving  of  which, 
at  the  trial,    it   is   impossible  to  support  the  ac- 
tion or  defence,  this  omission  shall  be  added  by  a 
verdict. 

If  judgment  is  not  hy  some  of  these  means 
arrested  within  the  firsit  four  days  of  the  next  tern 
rafter  the  trial,  it  is  then  to  be  entered  on  the  roll 
or  record.  Judgments  are  the  sentence  of  the  Uw, 
pronouQc^d  by  the  court  uppn  the  matter  contained 
in  the  record;  and  are  of  four  sorts.     First,  where 
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<)ie  facts  are  confeased  by  the  parties^  and  the  liaw 
determioed  by  the  court ;  as  in  case  of  jadgment 
upon  demurrer :  secondlyi  where  the  law  is  ad- 
initj^^d  by  the  parties^  aad  the  facts  disputed ',  as 
in  case  of  judgment  on  a  verdict :  thirdly}  where 
both  the  fact  and  the  law  arising  thereon  are  ad^ 
mitted  by  the  defendant;  which  is  the  case  of 
judgments  by  confBSsum  or  default:  or  lastly, 
where  the  plaintiff  is  convinced  that  either  fact^<i|r 
law^  or  bothf  ai<e  insufficient  %o  support  his  actios^ 
and  therefore  abandons  or  withdraws  his  pro$^QU- 
tiQD;  which  is  the  case  in  judg«QWts  upon  a  nm^ 
suit  or  retraodt. 

All  these  species  of  judgments  are  either  inters 
locutory  Qxjinal>  /lii^ertocutorj/i  judgments  are  attch 
as  are  given  in  the  middle  of  a  cause^  upon  some 
plea^  proceeding,  or  default,  which  is  only  iiUef  *- 
mediate,  and  does  npt  finally  determine  ot  com* 
plete  the  suit. 

But  the  interlocutory  judgments,  most  usually 
spoken  of,  are  those  incomplete  judgments,  where- 
by the  right  of  the  plaintiff  is  indeed  established^ 
but  the  quantum,  of  damages  sustained  by  hiod  is 
not  ascertained ;  which  is  a  matter  that  cannot  he 
done  without  the  intervention  of  a  jury.  This  can 
only  happen  where  the  plaintiff  recovers;  for>  when 
judgnaeot  is  given  for  the  defendant,  it  is  always 
complete  as  well  as  final.  And  this  happens,  in 
the  first  place,  where  the  defendant  suffers  judg- 
ment to  go  against  hjm  by  default,  or  nihil  dicit; 
as  if.  he  puts  in  no  plea  at  all  to  the  plaintiff's  de- 
claratioi):    by   confession    or   C9gmmt   actionem, 
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wtere  he  acknowledges  the  plaintiff's  demand  to 
be  just :  or  by  non  sum  ififormatus,  when  the  de- 
fendant's attorney  declares  he  has  no  instructions 
to  say  any  thing  in  answer  to  the  plaintifF,  or  in 
defence  of  his  client ;  which  is  a  species  of  judg- 
ment by  default.     If  these,  or  any  of  them,  happen 
in  actions  where  the  specific  thing  sued  for  is  re- 
covered, as  in  actions  of  debt  for  a  sum  certain, 
the  judgment  is  absolutely  complete.     And  there- 
fore,   it  IS  very 'usual,    in  order  to  strengthen  a 
creditor's  security,  for  the  debtor  to  execute  a  war- 
rant of  attorney  to  some  attorney  named  by  the 
creditor,  empowering  him  to  confess  a  judgment 
by  either  of  the  ways  juist  now   mentioned,  by 
nihU  dicitf  cogmmt  actienemy  or  non  sum  if^or- 
matusj  in  an  action  of  debt  to  b^  brought  by  the 
creditor  against   the  debtor  for  the  specific  sum 
due :  which  judgment,  when  confessed,  is  abso- 
lutely complete  and  binding.     But,  where  damages 
are  to  be  recovered,  a  jury  must  be  called  in  to 
assess  them.     This  process  is  called  a  writ  of  in- 
quiry :  in  the  execution  of  which  the  sheriff  sits 
as  judge,  and  tries  by  a  jury,  subject  to  nearly  the 
same  law  and  conditions  as  the  trial  by  jury  at  nisi 
prhiSy  what  damages  the  plaintiff  hath  really  sus- 
tained; and  when   their  verdict   is  given,  which 
tnust  assess  some  damages,  the  sheriff  returns  the 
inquisition,   which   is  entered  upon  the    roll    in 
manner  of  a  postea;  and  thereupon  it  is  considered 
that  the  plaintiff  do  recover  the  exact  sum  of  the 
damages   so  assessed.      In   like  manner  when  a 
demurrer  is  iletermined  for  the  plaintiff  upon  an 
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action  wherein  therein  damages  are  recovered j 
the  judgment  is  also  incomplete,  without  the  aid 
of  a  writ  of  inquiry. 

Final  judgments  are  such  as  at  once  put  an  end 
to  the  action,  by  declaring  that  the  plaintiff  has 
either  entitled  himself,  or  has  not,  to  recover  the 
remedy  he  sues  for. 

To  which  costs  are  a  necessary  appendage :  it 
being  now  as  well  the  maxim  of  ours  as  of  the 
civil  law,  that  '*  victus  victori  in  expensis  condem-- 
nandus  est."  These  costs  on  both  sides  are  taxed 
and  moderated  by  the  prothonotary,  or  other  proper 
officer  of  the  court. 

The  king  (and  any  person  suing  to  his  use)  shall 
neither  pay,  nor  receive  costs,  except  in  suits  upon 
specialty,  33  Hen.  VIII.  c.  39,  And  it  seems  rea- 
sonable to  suppose,  that  the  queen-consort  parti- 
cipates of  the  same  privilege.  In  two  other  cases 
3n  exemption  also  lies  from  paying  costs.  Execu- 
tors and  administrators,  when  suing  in  the  right  of 
the  deceased,  shall  pay  none,  for  the  statute 
23  Hen.  VIII.  c.  15.  doth  not  give  costs  to  defend- 
ants, unless  where  the  action  supposeth  the  con- 
tract to  be  made  with,  or  the  wrong  to  be  done  to, 
the  plaintiff  himself.  And  paupers,  that  is,  such 
as  will  swear  themselves  not  worth  five  pounds, 
*re,  by  statute  1 1  Hen.  VII.  c.  12.  to  have  original 
writs  and  subpomas  gratis^  and  counsel  and  attor** 
^ey  assigned  them  without  fee  ;  and  are  excused 
from  paying  costs,  when  plaintiffs,  by  the  statute 
^3  flen.  VIII.  c.  15.  but  shall  suffer  other  punish- 
ment at  the  discretion  of  the  judges.     To  prevent 

c  c 
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also  trifling  and  malicious  actions,  for  words,  for 
assault  and  battexy,  and  for  trespass,  where  tbe 
jury  who  try  any  of  these  actions  shall  give  less 
damages  than  40«.  the  plaiotiff  shall  be  allowed  do 
more  costs  than  damages,  unless  the  judge  Wore 
whom  the  cause  is  tried  shall  certify  under  bis 
hand  on  the  back  of  the  record,  that  an  actual 
battery  (and  not  an  assault  only)  was  proved,  o^ 
that  in  trespass  the  freehold  or  title  of  the  land 
came  chiefly  in  question.  Also,  if  the  trespass 
were  committed  in  hunting  and  sporting  bya^ 
inferior  tradesman,  or  if  it  appear  to  be  wiM 
and  maliciously  committed,  the  plaintiff  sbal^ 
have  full  costs,  though  his  damages  assessed  by  tl^^ 
jury  amount  to  less  than  40^. 

After  judgment  is  entered,  execution  will  im* 
mediatdy  follow,  unless  the  party  condemce^ 
thin]^  himself  unjustly  aggrieved  by  any  of  these 
proceedings ;  and  then  he  has  his  remedy  to 
reverse  them  by  several  writs  in  the  nature  of 
appeals,  which  W0  shall  consider  in  the  succeeding 
chapter. 


CHAPTER  XXV. 

OF  PROCBBDINGS  IN  THE  NATURB  OF  APPB^I^* 

Procebimngs,  in  the  nature  of  appeals  from  the 
proceedings  of  the  king'«  courts  of  law,  are  ot 
various  kinds:    according  to  the  subject  oiatter 
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in  which  they  are  concerned.    They  are  principally 
four. 

I.  A  writ  of  attaint :  which  lieth  to  inquire 
whether  a  jury  of  twehe  men  gave  a  false  verdict ; 
that  so  the  judgment  following  thereupon  may  be 
reversed:  and  this  must  be  brought  in  the  life- 
time of  him  for  whom  the  verdict  was  given, 
and  of  two  at  least  of  the  jurors  who  gave  it. 
But  the  practice  of  setting  aside  verdicts  upon 
motion,  and  granting  new  trialSy  has  superseded 
the  use  of  attaints. 

IL  The  writ  of  deceit j  or  action  on  the  casein 
nature  of  it,  may  be  brought  in  the  court  of 
common  pleas,  to  reverse  a  judgment  there  had 
by  fraud  or  collusion ''in  a  real  action,  whereby 
lands  and  tenements  have  been  recovered  to  the 
prejudice  of  him  that  hath  right. 

III.  An  axudita  querela  is  where  a  defendant, 
against  whom  judgment  is  recovered,  who  is  there- 
fore in  danger  of  execution,  or  perhaps  actually 
in  execution,  may  be  relieved  upon  good  matter  of 
discharge  which  has  happened  since  the  judgment, 
fiat  the  indulgence  now  shewn  by  the  courts  in 
granting  a  summary  relief  upon  motion,  in  cases 
of  such  evident  oppression,  has  almost  rendered 
useless  the  writ  of  audita  querela,  and  driven  it 
quite  out  of  practice. 

IV,  But,  fourthly,  the  principal  method  of  re- 
dress for  erroneous  judgments  in  the  king's  courts 
of  record,  is  by  writ  (tf  error  to  some  superior  court 
of  appeal* 

A  writ  of  error  lies  for  some  supposed  mistake 
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iQ  the  proceedings  of  a  court  of  record ;  for,  to 
amend  errors  in  a  base  court,  not  of  record^  a 
writ  of  false  judgment  lies.  The  writ  of  error 
only  lies  upon  matter  of  law  arising  upon  the 
face  of  the  proceedings ;  so  that  no  evidence  is 
required  to  substantiate  or  support  it. 

Formerly  the  suitors  were  much  perplexed  by 
writs  of  error  brought  upon  very  slight  and  trivial 
grounds,  as  mis-spellings  and  other  mistakes  of 
the  clerks.  Mistakes  are  now  effectually  helped 
by  the  statutes  of  amendment  and  jeofails;  so 
called^  because  when  a  pleader  perceives  any  slip 
in  the  form  of  his  proceedings,  and  acknowledges 
such  error  (jeo  faile)  he  is  at  liberty,  by  those 
statutes,  to  amend  it ;  which  amendment  is  seldom 
actually  made,  but  the  benefit  of  the  acts  is  at- 
tained by  the  court's  overlooking  the  exception. 
Writs  of  error  cannot  now  be  maintained,  but  for 
some  material  mistake  assigned. 

If  a  writ  of  error  be  brought  to  reverse  any 
judgment  of  an  inferior  court  of  record,  where  the 
damages  are  less  than  ten  pounds ;  or,  if  it  be 
brought  to  reverse  the  judgment  of  any  superior 
court  after  verdict,  he  that  brings  the  writ,  or  that 
is  plaintiff  in  error,  must  (except  in  some  peculiar 
cases)  find  substantial  pledges  of  prosecution, 
or  bail :  to  prevent  dehiys  by  frivolous  pretences  to 
appeal :  and  for  securing  payment  of  costs  and 
damages. 

A  writ  of  error  lies  from  the  inferior  courts  of 
record  in  England  into  the  king's  bench,  and  not 
into  the   common   pleas.     Also  from   the  king's 
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bench  in  Ireland  to  the  king's  bench  in  England. 
It  likewise  may  be  brought  from  the  common  pleas 
at  Westminster  to  the  king's   bench;  and   then 
from  the  king's  bench  the  cause  is  removeable  to 
the  house  of  lords.     From  proceedings  on  the  law 
side  of  the  exchequer  a  writ  of  error  lies  into  the 
court  of  exchequer  chamber  before  the  lord  chan- 
cellor^ lord  treasurer,  and  the  judges  of  the  court 
of  king's   bench  and   common  pleas:   and  from 
thence  it  lies  to  the  house  of  peers.     From  pro- 
ceedings in  the  king's  bench^    in  debt,  detinue, 
covenant,   account,  case,  ejectment,  or  trespass, 
originally  begun  therein  by  bill,  (except  where  the 
king  is  party)  it  lies  to  the  exchequer  chamber, 
before  the  justices  of  the  common  pleas,  and  barons 
of  the  exchequer;  and   from  thence  also  to  the 
house  of  lords  ;  but  where  the  proceedings  in  the 
king's  bench  do  not  first  commence  therein  by  bill, 
but    l)y   original  writ  sued  out   of  chancery,  this 
takes  the  case  out  of  the  general  rule  laid  down^by 
the    statute;  so  tliat  the  writ  of  error   then    lies, 
without  any  intermediate  stage  of  appeal,  directly 
to  the  house  of  lords,  the  dernier  resort  for  the 
ultimate    decision    of   -every  civil    action.  •   Each 
court  of  appeal,    in  their  respective  stitges^  ^^Yf 
upon  hearing  the   matter  of    law    in    which  the 
error  is  assigned,  reverse  or  affirm  the  judgment 
of  the  inferior  courts ;  bul  none  of  them  are  final, 
save  only  the  house  of  peers,  to  whose  judicial  de- 
cisions all  other  tribunals  must  therefore  submit, 
and  conform  their  own. 
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CHAPTER  XXVI. 

OF  EXBCDTIOX. 

If  the  regular  judgment  of  the  court,  after  the 
decision  of  the  suit,  be  not  suspended,  superseded, 
or  reversed,  by  one  or  other  of  the  methods  men- 
tioned in  the  two  preceding  chapters,  the  next  and 
last  step  is  the  execution  of  that  judgment,  or, 
putting  the  sentence  of  the  law  in  force.  This  is 
performed  in  different  manners,  according  to  the 
nature  of  the  action  upon  which  it  is  founded,  and 
of  the  judgment  which  is  had  or  recovered. 

If  the  plaintiff  recovers  in  an  action  real  or 
mixed,  whereby  the  seizin  or  possession  of  land  is 
awarded  to  him,  the  writ  of  execution  shall  be  an 
habere  facias  seirinamy  or  writ  of  seizin,  of  a  free- 
hold^ or  an  habere  facias  possessionemy  or  writ  of 
^ssession,  of  a  chattel  interest.  These  are  writs 
directed  to  the  sheriff  of  the  county,  commanding 
him  to  give  actual  possession  to  the  plaintiff  of 
the  land  so  recovered  :  in  the  execution  of  which 
the  sheriff  may  take  with  him  the  posse  comwtaiuSy 
or  power  of  the  county ;  and  may  justify  breaking 
open  doors,  if  the  possession  be  not  quietly  deli- 
vered. But,  if  it  be  peaceably  yielded  up,  the 
delivery  of  a  twig,  a  turf,  or  the  ring  of  the  door, 
in  the  name  of  seizin,  is  sufficient  execution  of 
the  writ.  Upon  a  presentation  to  a  benefice  re- 
covered in  a  quare  impedit,  or  assize  of  damoN 
piesentmenty  the  execution  is  by  a  writ  de  clerico 


OF  PRIVATE  WRON68.  583 

admittendOf  directed,  not  to  the  sherifT,  but  to  the 
bishop  or  archbishop,  and  requiring  him  to  admit 
and  institute  the  clerk  of  the  plaintiff. 

In  other  actions,  where  the  judgment  is  that 
something  in  special  be  done  or  rendered  by 
the  defendant,  then,  in  order  to  compel  him  so  to 
do,  and  to  see  the  judgment  executed,  a  special 
writ  of  execution  issues  to  the  sheriff  according  to 
the  nature  of  the  case.  As,  upon  an  assize  of 
nuisance,  or  quod  permittatd  prosternerey  where 
one  part  of  the  judgment  is  quod  nocumentum 
amocea^ur,  a  writ  goes  to  the  sheriff  to  abate  it  at 
the  charge  of  the  party,  which  likewise  issues  even 
in  case  of  an  indictment.  Upon  a  replevin,  the 
writ  of  execution  is  the  writ  de  retomo  hdbendo; 
and,  if  the  distress  be  eloigned,  the  defendant 
shall  have  a  capias  in  ivithernamf  but,  on  the 
plaintiff's  tendering  the  damages  and  submitting 
to  a  fine,  the  process  in  withernam  shall  be  stayed. 
In  detinue,  after  judgment,  the  plaintiff  shall  have 
a  distringas  J  to  compel  the  defendant  to  deliver 
the  goods,  by  repeated  distresses  of  his  chattels ; 
or  else  a  scire  facias  against  any  third  person  in 
whose  hands  they  may  happen  to  be,  to  shew 
cause  why  they  should  not  be  delivered ;  and  if 
the  defendant  still  continues  obstinate,  then  (if 
the  judgment  hath  been  by  default  or  on  demurrer) 
the  sheriff  shall  summon  an  inquest  to  ascertain 
the  value  of  the  goods,  and  the  plaintiff's  damages ; 
which  (being  either  so  assessed,  or  by  the  verdict 
in  case  of  an  issue)  shall  be  levied  on  the  person 
or  goods  of  the  defendant. 
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Executions  in  actions  wbere  money  only  is  re- 
coveredy  as  a  debt  or  damages^  (and  not  any  spe- 
cific chattel)  are  of  five  sorts ;  either  against  the 
body  of  the  defendant ;  or  against  his  goods  and 
chattels,  or  against  his  goods  and  the  profits  of  his 
lands;  or  against  his  goods  and  the  possession  of 
his  lands;  or  against  all  three,  his  body,  lands, 
,and  goods. 

] »  The  first  of  these  species  of  execution,  is  by 
writ  of  capias  ad  satisfaciendum :  the  intent  of 
this  is,  to  imprison  tbe  body  of  the  debtor  till 
satisfaction  be  made  for  the  debt,  costs,  and  da- 
mages :  it  therefore  doth  not  lie  against  any  pri- 
vileged persons,  peers,  or  members  of  parliament, 
nor  against  executors  or  administrators,  nor  ag^nst 
such  other  persons  as  could  not  be  orignEiatty  held 
to  bail. 

The  writ  of  capias  ad  satisfadendum  is  an  exe- 
cution of  the  highest  nature,  inasmuch  as  it  de- 
prives a  man  of  his  liberty,  till  he  makes  the  satis- 
faction awarded;  and  therefore,  when  a  man  is 
once  taken  in  execution  upon  this  writ,  no  other 
process  can  be  sued  out  against  his  lands  or  goods. 
Only  by  statute  21  Jac.  I.  c.  24*  if  the  defendant 
dies,  while  charged  in  execution  upon  this  writ, 
the  plaintiff  may,  after  his  deatb,.  sue  out  a  new 
execution  against  his  lands,  gocnls,  or  chattels. 
The  writ  is  directed  to  the  sheriff,  commanding 
him  to  take  the  body  of  the  defendant  and  have 
him  at  Westminster,  on  a  day  therein  named,  to 
make  the  plaintiff  satisfaction  for  his  demand. 
And,  if  he  does   not   then   make   satisfaction  he 
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must  remain  in  custody  till  he  does.  This  writ 
may  be  sued  out,  as  may  all  other  executory  pro- 
cess^ for  costs^  against  a  plaintiff  as  well  as  a  de- 
fendant, when  judgment  is  had  against  him. 

When  a  defendant  is  once  in  custody,  upon 
this  process,  he  is  to  be  kept  in  arcta  et  salva 
custodia :  and,  if  he  be  afterwards  seen  at  large, 
it  is  an  escape:  and  the  plaintiff  may  have  au 
action  thereupon  against  the  sheriff  for  his  whole 
debt.  But  by  statute  32  Geo.  II.  c.  28.  if  a  de- 
fendant charged  in  execution  for  any  debt  less  than 
L.100.*  will  surrender  all  his  effects  to  his  cre- 
ditors, ^(except  his  apparel,  bedding,  and  tools  of 
his  trade,  not  amounting  in  the  whole  to  the  value 
of  Lao,)  and  will  make  oath  of  his  punctual 
compliance  with  the  statute,  the  prisoner  may  be 
discharged,  unless  the  creditor  insists  on  detaining 
him ;  in  which  case  he  shall  allow  him  2s,  4d.per 
week,  to  be  paid  on  the  first  day  of  every  week, 
and  on  failure  of  regular  payment  the  prisoner  shall 
be  discharged.  Yet  the  creditor  may  at  any  future 
time  hpiive  execution  against  the  lands  and  goods 
of  siich  defendant,  though  never  more  against  his 
person. 

If  a  capias  ad  satisfaciendum  is  sued  out,  and 
a  mn  est  irwenttis  is  returned  thereon,  the  plaintiff 
may  sue  out  a  process  against  the  bail,  if  any  were 
given  :  who,  we  may  remember,,  stipulated  in  this 
triple  alternative,  that  the  defendant  should,  if 
<;pndemned  in  the  suit,  satisfy  the  plaintiff  his  debt 

*  It  has  been  extended  to  L.300.  by  33  Geo.  III.  c.  5. 
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and  costs;  or^  that  he  should  surrender  himself  a 
prisoner;  or  that  they  would  pay  it  for  him:  as 
therefore  the  two  former  branches  of  the  alter- 
native are  neither  of  them  complied  with,  the 
latter  roust  immediately  take  place :  in  order  to 
which  a  writ  of  scire  facias  may  be  sued  out  against 
the  bail,  commanding  them  to  shew  cause  why  the 
plaintiff  should  not  have  execution  against  them 
for  his  debt  and  damages :  and  on  such  writ,  if 
they  shew  no  sufficient  cause,  or  the  defendant 
does  not  surrender  himself  on  the  day  of  the  return, 
or  of  shewing  cause  (for  afterwards  is  not  sa£5- 
cient)  the  plaintiff  may  have  judgment  against 
the  bail,  and  take  out  a  writ  of  capias  ad  satis- 
faciendumy  or  other  process  of  execution  against 
tliem. 

2«  The  next  species  of  execution  is  against  the 
goods  and  chattels  of  the  defendant ;  and  is  called 
a  writ  of  fieri  facias,  from  the  words  in  it  where 
■the  sheriff  is  commanded,  quod  fieri  fadat  de  bomSf 
that  he  cause  to  be  made  of  the  goods  and  chattels 
of  the  deceased  the  sum  or  debt  recovered.  This 
lies  as  well  against  privileged  persons,  peers,  ifc. 
Hs  other  common  persons ;  and  against  executors 
or  administrators  with  regard  to  the  goodsr  of  the 
deceased.  The  sheriff  may  not  break  open  any 
outer  doors  to  execute  either  this,  or  the  former 
writ,  but  must  enter  peaceably,  and  may  then 
break  open  any  inner  door  belonging  to  the  defend- 
ant, in  order  to  take  the  goods.  And  he  may  sell 
the  goods  and  chattels  (eveiS  an  estate  for  years, 
which  is  a  chattel  real)  of  the  defendant,  till  he 
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has  raised  enough  to  satisfy  the  judgment  and 
costs;  first  paying  the  landlord  of  the  premises 
upon  which  the  goods  are  founds  the  arrears  of 
rent  then  due,  not  exceeding  one  year's  rent  in 
the  whole.  If  part  only  of  the  debt  be  levied  on  a 
fieri  facias,  the  plaintiff  may  have  a  capias  ad 
satisfaciendum  for  the  residue* 

3.  A  third  species  of  execution   is  by  writ  of 
kvari  facias  ;  which  affects  a  man's  goods  and  the 
profits  of  his  lands,  by  commanding  the  sheriff  to 
levy  the  plaintiff's  debt  on  the  lands  and  goods  of 
the  defendant  j  whereby  the  sheriff  may  seize  all 
his  goods,  and  receive  the  rents  and  profits  of  his 
lands,  till  satisfaction   be   made  to  the   plaintiff. 
Little  use  is  now  made  of  this  writ ;  the  remedy 
by  elegit,    which  takes   possession  of    the   lands 
themselves,  being  much  more  effectual.     But  of 
this  species  is  a  writ  of  execution  proper  only  to 
ecclesiastics ;  which  is  given  when  the  sheriff,  upon 
a  common  writ  of  execution  sued,  returns  that  the 
defendant  is  a  beneficed*  clerk,  not  having  any  lay 
fee..   In  this  case  a  writ  goes  to  the  bishop  of  the 
diocese,  in  the  nature  of  a  levari  or  fieri  facias,  to 
levy  the  debt  and  damage  de  bonis  ecclesiasticis, 
which  are  not  to  be  touched  by  lay  hands;  and 
thereupon    the  bishop   sends   out   a  sequestration 
of  the    profits    of   the  clerk's  benefice,  directed 
to  the  churchwardens,    to   collect   the  same  and 
pay  them   to   the  plaintiff  till  the  full  sum    be 
raised. 

4.  The  fourth  species  of  execution  is   by  the 
writ  of  elegit.    This  writ,  (thus  called  because  it 
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is  ID  the  choice  or  election  of  the  plaintiff  whether 
he  wiU  sue  out  this  writ  or  one  of  the  former)  hy 
which  the  defendant's  goods  and  chattels  are  not 
sold,  but  only  appraised ;  and  all  of  them  (except 
oxen  and  beasts  of  the  plough)  are  delivered  to 
the  plaint  iffy  at  such  reasonable  appraisement  and 
price^  in  part  of  satisfaction  of  bis  debt.  If  the 
goods  are  not  sniBcient,  then  the  moiety  or  one 
half  of  his  freehold  lands,  which  he  had  at  the 
time  of  the  judgment  gi^en,  whether  hekl  in  his 
own  name,  or  by  any  other  in  trust  for  him,  are 
also  to  be  delivered  to  the  plaintiff;  to  bold,  till 
out  of  the  rents  and  profits^  thereof  the  debt  be 
levied,  or  till  the  defendant's  interest  be  expired; 
as,  till  the  death  of  the  defendant,  if  he  be  tenant 
for  life  or  in  tail.  This  execution  or  seizing  of 
lands  by  elegit^  is  of  so  high  a  nature,  that  after 
it  the  body  of  the  defendant  cannot  be  taken  r  but 
if  execution  can  only  be  had  of  the  goods,  because 
there  are  no  lands,  and  such  goods  are  not  suffi- 
cient to  pay  the  debt,  a  cetpias  ad  satisfaciendum 
may  then  be  had  after  the  elegit ;  ior  such  efegU 
is  in  this  case  no  more  in  efiect  than  a  fieri 
facias.  So  that  body  and  goods  may  be  taken 
in  execution,  or  lands  and  goods;  but  not  body 
and  land  too,  upon  any  judgment  between  sub- 
ject and  subject  in  the  course  of  the  common 
law. 

5.  Upon  some  prosecutions  given  by  statute; 
as  in  the  case  of  recognizances  or  debts  acknow- 
ledged on  statutes- merchant,  or  statutes -staple : 
(puisuant  to  the  statutes  13  Edw.  I.  de  mereataribus 
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and  27  Edw.  III.  c.  9.)  upon  forfeiture  of  these, 
the  body,  lands,  and  goods,  may  all  be  taken  at 
once  in  execution,  to  compel  the  payment  of  the 
debt.    The  process  hereon  is  usually  called  an  ex- 
tent or  extendi  facias^  because   the  sheriff  is  to 
cause  the  lands,  ^c.  to  be  appraised  to  their  full 
extended  value,  before   he   delivers  them  to  the 
plaintiff,  that  it  may  be  certainly  known  how  soon 
the  debt  will   be   satisfied.     And    by  statute   33 
Hen.  VIII.  c.  39.  all  obligations  made  to  the  king 
shall  have  the  same  force,  and  of  consequence  the 
same  remedy  to  recover  them,  as  a  statute-staple  : 
though  indeed,  before  this  statute,  the  king  was 
entitled  to  sue  out  execution  against  the  body, 
lands,  and  goods,  of   his  accountant  or  debtor. 
And  his  debt  shall,  in  suing  out  execution,  be  pre- 
ferred to  that  of  every  other  creditor,  who  hath  not 
obtained  judgment  before  the  king  commenced  his 
suit.    The  king's  judgment  also  affects  all  lands, 
which  the  king's  debtor  hath  at  or  after  the  time  of 
contracting  his  debt,  or  which  any  of  his  officers 
mentioned  in  the  statute  13  Eliz.  c.  4.  hath  at  or 
after  the  time  of  his  entering  on  the  office  :  so 
that,    if  such   office  of   the   crown    alienes   for  a 
valuable   consideration,    the  land  shall   be  liable 
to  the  king's  debt,  even  in  the  hands  of  a  bond  fide 
purchaser;  though  the  debt  due  to  the  king  was 
contracted  by  the  vendor  many  years  after  the 
alienation. 

These  are  the  methods  which  the  law  of  England 
has  pointed  but  for  the  execution  of  judgments : 
and  when  the  plaintiff's  demand  is  satisfied,  either 
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by  the  voluntoiy  payment  of  the  defendant,  or  by 
this  compulsory  process,  or  otherwise,  satisfaction 
ought  to  he  entered  on  the  record,  that  the  defend- 
ant may  not  be  liable  to  be  hereafter  harassed  a 
second  time  on  the  same  account.  But  all  these 
writs  of  execution  must  be  sued  out  within  a  year 
and  a  day  after  the  judgment  is  entered ;  otherwise 
the  court  concludes  prima  facie  that  the  judgmem 
is  satisfied  and  extinct :  yet  however  it  will  graot 
a  writ  of  scire  facias,  in  pursuance  of  statute  West- 
minster 2.  13  Edw,  I.  c.  45.  for  the  defendant  to 
shew  cause  why  the  judgment  sliould  not  be  re* 
vived,  and  execution  had  against  him ;  to  which 
the  defendant  may  plead  such  matter  as  he  has  to 
allege,  in  order  to  shew  why  process  of  ezecutioo 
should  not  be  issued :  or  the  plaintiff  may  still  bring 
an  action  of  debt,  founded  on  this  d<Mrmant  judg- 
ment, which  was  the  only  method  of  revival  allowed 
by  the  common  law. 


CHAPTER  XXVII. 

OF   PROCBBOINGS    IN   TB£   COURTS   OF   BOUrrr* 

I  HAVB  attempted  to  trace  the  history,  rise,  and 
progress,  of  the  extraordinary  court,  or  court  of 
equity,  in  chancery.  The  same  jurisdiction  is 
exercised,  and  the  same  system  of  redress  pur- 
sued, in  the  equity  court  of  the  exchequer:  with 
a  distinction   however   as    to   some  few  matters. 
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peculiar  to  each  tribonal,  and  in  which  the  other 
caQDOt  interfere. 

1.  Upon  the  abolition  of  the  court  of  wards, 
the  care^  which  the  crown  was  bound  to  take  as 
guardian  of  its  infant  tenants^  was  totally  extin- 
guished in  every  feudal  view ;  but  resulted  to  the 
king  in  his  court  of  chancery,  together  with  the 
general  protection  of  all  other  infants  in  the  king- 
dom. When  therefore  a  fatherless  child  has  no 
other  guardian,  the  court  of  chancery  hath  a  right 
to  appoint  one :  and,  from  all  proceedings  relative 
thereto,  an  appeal  lies  to  the  house  of  lords. 

2.  Idiots  and  bmatics  are  under  the  sole  care 
of  the  chancellor  or  keeper  of  his  majesty's  seal, 
to  perform  this  office  for  him. 

3.  The  king,  as  parens  patriiBy  has  the  general 
superintendence  of  ail  charUies;  which  he  exer- 
cises by  the  keeper  of  his  conscience,  the  chan- 
cellor. And  therefore,  whenever  it  is  necessary, 
the  attorney-general,  at  the  relation  of  some  in- 
formant, (who  is  usually  called  the  relator)  files  ex 
offido  an  information  in  the  court  of  chancery  to 
have  the  charity  properly  established. 

4.  By  the  several  statutes,  relating  to  bankruptSf 
^  summary  jurisdiction  is  given  to  the  chancellor, 
in  many  matters  consequential  or  previous  to  the 
commissions  thereby  directed  to  be  issued ;  from 
which  the  statutes  give  no  appeal. 

On  the  other  hand,  the  jurisdiction  of  the  court 
of  chancery  doth  not  extend  to  some  causes, 
wherein  relief  may  be  had  in  the  exchequer.  No 
information  can  be  brought,  in  chancery,  for  such 
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mistaken  chanties,  as  are  ^ven  to  the  king  by  the 
statutes  for  suppressing  superstitious  uses.  Nor 
can  chancery  give  any  relief  against  the  king,  or 
direct  any  act  to  be  done  by  him,  or  make  any 
decree  disposing  of  or  aflecting  his  property ;  not 
even  in  cases  where  he  is  a  royal  trustee.  Such 
causes  must  be  determined  in  the  court  of  exche- 
quer, as  a  court  of  revenue;  which  alone  has 
power  over  the  king's  treasure,  and  the  officers 
employed  in  its  management:  unless  where  it 
properly  belongs  to  the  dutchy  court  of  Lao- 
caster,  which  hath  also  a  similar  jurisdiction  as  a 
court  of  revenue  ;  and,  like  the  other,  consists  of 
both  a  court  of  law  and  a  court  of  equity. 

Equity  then,  in  its  true  and  genuine  meaning, 
is  the  soul  and  spirit  of  all  law :  positive  law  is 
construed,  and  rational  law  is  made,  by  it.  In  this, 
equity  is  synonymous  to  justice ;  in  that,  to  the 
true  sense  and  sound  interpretation  of  .the  rule. 
But  the  very  terms  of  a  court  of  equity  and  a  court 
of  lawy  as  contrasted  to  each  other,  are  apt  to 
confound  and  mislead  us :  as  if  the  one  judged 
without  equity,  and  the  other  was  not  bound  by 
any  law.  Whereas  every  definition  or  illustra* 
tion  to  be  met  with,  which  now  draws  a  line 
between  the  two  jurisdictions,  by  setting  law 
and  equity  in  opposition  to  each  other,  will  be 
found  either  totally  erroneous,  or  erroneous  to  a 
certain  degree. 

j .  Thus  in  the  first  place  it  is  said,  that  it  is 
the  business  of  a  court  of  equity  in  England  to 
abate  the  rigour  of  the  common  law.     But  no  such 
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power  is  contended  for.  In  cases  of  positive  law, 
the  courts  of  equity^  as  well  as  the  courts  of  law, 
must  say  with  Ulpian,  **  hoc  quidem  perquam  durum 
€$i,  sed  ita  lexscripta  est." 

2,  It  is  said^  that  a  court  of  equity  determines 
according  to  the  spirit  of  the  rule,  and  pot  accord- 
ing to  the  strictness  of  the  letter.  But  so  also 
does  a  court  of  law.  Each  endeavours  to  fix 
and  adopt  the  true  sense  of  the  law  in  question ; 
neither  can  enlarge,  diminish,  nor  alter,  that  siense 
in  a  single  tittle. 

3,  Again,  it  hath  been  said,  that  fraudy  acd* 
dent,  and  trust ,  are  the  proper  and  peculiar  ob- 
jects of  a  court  of  equity.  But  every  kind  of 
fraud  is  equally  cognizable,  and  equally  adveirted 
to,  in  a  court  of  law. 

4,  Once  more;  it  has  been  said  that  a  court  of 
equity  is  not  bound  by  rules  or  precedents,  but 
acts  from  the  opinion  of  the  judge,  founded  on  the 
circumstances  of  every  particular  case.  Whereas 
the  system  of  our  courts  of  equity  is  a  laboured 
connected  system,  governed  by  established  rules, 
and  bound  down  by  precedents,  from  which  they 
do  not  depart,  although  some  of  them  may  perhaps 
be  liable  to  objection. 

1 .  And,  first,  as  to  the  mode  of  proof.  When 
facts,  or  their  leading  circumstances,  rest  only  in 
the  knowledge  of  the  party,  a  court  of  equity 
applies  itself  to  his  conscience,  and  purges  him 
upon  oath  with  regard  to  the  truth  of  the  trans- 
action }  and,  that  being  once  discovered,  the  judg- 
qient  is  tlie  s£|me  in  equity  as  it  would  have  been  at 
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mistakcD  charities,  as  are,  & 
statutes  for   suppressing  'i    X 
can  chancery  give  any  t    - 
direct  any  act  to  be  |    (^ 
decree  disposing  of,     "^    ^     ^ 
even  in  cases  whf4;       %  '^A,    '^ 
causes  must  he  d^^  tf        ^L  ^ 
quer,  as  a  cou|' ^%    %. 
power  over  tfc'%\V\ 
employed    in.  *„*     y>  ^^^ 
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caster,  whic      t  ^,.  ^    bailiflb,  re- 
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Eq"''.'i'"  jwrcialage,  which  lead  to 
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"'"^''^  fruitful  source,  the  cotnpulnre 

equity^  oath,    the  courts  of  equity  hare 

true  *  irisdiction  over  almost  all  matters  of 

^*'  diatlers  in  the  private  knowledge  of  the 

"'^  /hich,  though   concealed,   are   binding  in 

<^'  jnce ;  and  all  judgments  at  law,  obtained 
^  jgh  such  fraud  or  concealment.  And  this, 
peaching  or  reversing  the  judgment  it- 
by  prohibiting  the  plaintiff  from  taking 
itage  of  a  judgment,  obtained  by  sup- 
the  truth ;  and  which,  had  the  same 
Bred  on  the  trial,  as  now  are  diseoveted, 
never  have  obtained  at  all. 
o  the  mode  of  (rioi.  This  is  by  inter- 
administered  to  the  witnesses,  upoti 
r  deposition:;  are  taken  in  writing,  wber- 
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^^^%.  ^1  X:jmmon  law, 
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So  JV.  .w.  If  .  ^  ^^^^ 

^  to   the  mode  of  •  ^.  - 

specific  remedy,  than  cai,  , 

jourts   of  law,  gives  a  concu» 
J  a  court  of  equity  in  a  great  varieK 
•So,  of  waste,  and  other  similar  injuries 
of  equity  takes  a  concurrent  cognizance, 
4er  to  prevent   them   hy  injunction.     Over 
itions  that  may  he  tried  at  law,  in  a  great  mul- 
iplicity  of  actions,  a  court  of  equity  assumes  a 
jurisdiction,  to  prevent  the  expense  and  vexation 
of  endless  litigations  and  suits.     In  various  kinds 
of  frauds  it  assumes  a  concurrent  jurisdiction,  not 
only  for  the  sake  of  a  discovery,  hut  of  a  more 
extensive  and  specific  relief:  as  by  setting  aside 
fraudulent    deeds,    decreeing  re-conveyances  j   or 
directing  an  absolute  conveyance  merely  to  stand 
as  a  security.     And  thus,  lastly,  for  the  sake  of 
a  more  beneficial  and  complete  relief  by  decreeing 
a  sale  of  lands,  a  court  of  equity  holds  plea  of  all 
debts,  incumbrances,  and  charges,  that  may  affect 
it  0^  issue  thereout. 
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law.  Bat^  for  want  of  this  discovery  at  laW|  the 
courts  of  equity  have  acquired  a  concurrent  juris- 
diction with  every  other  court  in  all  matters  of 
account.  As  incident  to  accounts,  they  takes 
concurrent  Cognizance  of  the  administration  of 
personal  assets,  consequently  of  debts,  legacies, 
the  distribution  of  the  residue^  and  the  conduct  of 
executors  and  administrators.  As  incident  to  ac- 
counts, they  also  take  the  concurrent  jurisdiction 
of  tithes,  and  all  questions  relating  thereto ;  of 
all  dealings  in  partnership,  and  many  other 
mercantile  transactions ;  and  so  of  bailifls^  re- 
ceivers, factors,  and  agents.  It  would  be  endless 
to  point  out  all  the  several  avenues  in  humao 
affairs,  and  in  this  commercial  age,  which  lead  to 
or  end  in  accounts. 

From  the  same  fruitful  source,  the  compulsi^ 
discovery  upon  oath,  the  courts  of  equity  have 
acquired  a  jurisdiction  over  almost  all  matters  of 
fraud ;  all  matters  in  the  private  knowledge  of  tk 
party,  which,  though  concealed,  are  binding 
conscience ;  and  all  judgments  at  law,  obtaia 
through  such  fraud  or  concealment.  And  tbi 
not  by  impeaching  or  reversing  the  judgment  it* 
self,  but  by  prohibiting  the  plainti£f  from  taki 
any  advantage  of  a  judgment,  obtained  by  su{ 
pressing  the  truth;  and  which,  had  the 
facts  appeared  on  the  trial,  as  now  are  discove 
he  would  never  have  obtained  at  all. 

2.  As  to  the  mode  of  triaL    This  is  by  iot 
rogatories    administered    to  the  witnesses,  u 
which  their  depositions  are  taken  in  writing,  ^^ 
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ever  thejr  happen  to  reside.  If  therefore  the  caase 
arises  in  a  foreign  country,  and  the  witnesses  re- 
side upon  the  spot ;  if,  in  causes  arising  in  Eng- 
land^  the  witnesses  are  abroad,  or  shortly  to  leave 
the  kingdom ;  or  if  witnesses  residing  at  home 
are  aged  and  infirm;  any  of  these  cases  lays  a 
ground  for  a  court  of  equity  to  grant  a  com- 
mission to  examine  them,  and  (in  consequence) 
to  exercise  the  same  jurisdiction,  which  might 
have  heen  exercised  at  law,  if  the  witnesses  could 
probably  attend. 

3.  With  respect  to  the  mode  of  reUqf,  The 
want  of  a  more  specific  remedy,  than  can  be  ob- 
tained in  the  courts  of  law,  gives  a  concurrent 
jurisdiction  to  a  court  of  equity  in  a  great  variety 
of  cases.  So,  of  waste,  and  other  similar  injuries, 
a  court  of  equity  takes  a  concurrent  cognizance^ 
in  order  to  prevent  them  by  injunction.  Over 
questions  that  may  be  tried  at  law,  in  a  great  mul- 
tiplicity of  actions,  a  court  of  equity  assumes  a 
jurisdiction,  to  prevent  the  expense  and  vexation 
of  endless  litigations  and  suits.  In  various  kinds 
of  frauds  it  assumes  a  concurrent  jurisdiction,  not 
only  for  the  sake  of  a  discovery,  but  of  a  more 
extensive  and  specific  relief:  as  by  setting  aside 
fraudulent  deeds,  decreeing  re-conveyances;  or 
directing  an  absolute  conveyance  merely  to  stand 
as  a  security.  And  thus,  lastly,  for  the  sake  of 
a  more  beneficial  and  complete  relief  by  decreeing 
a  sale  of  lands,  a  court  of  equity  holds  plea  of  all 
debts,  incumbrances,  and  charges,  that  may  affect 
it  ox  issue  thereout. 
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4.  The  true  construction  of  securities  for  money 
lent  is  another  fountain  of  jurisdiction  in  courts 
of  equity.  When  they  held  the  penalty  of  a  bond 
to  be  the  form,  and  that  in  substance  it  was  only 
as  a  pledge  to  secure  the  repayment  of  the  sum 
bond  fide  advanced,  with  a  proper  compensation 
for  the  use,  they  Uid  the  foundation  of  a  regular 
series  of  determinations,  which  have  settled  the 
doctrine  of  personal  pledges  or  securities,  and  are 
equally  applicable  to  mortgages  of  real  property. 
The  mortgagor  continues  owner  of  the  land,  the 
mortgagee  of  the  money  lent  upon  it :  but  this 
ownership  is  mutually  transferred,  and  the  mort- 
gagor is  barred  from  redemption,  if,  when  called 
upon  by  the  mortgagee,  he  does  not  redeem  within 
a  time  limited  by  the  court ;  or  he  may  when  out 
of  possession  be  barred  by  length  of  time,  by  ana- 
logy to  the  statute  of  limitations. 

5.  Tlie  form  of  a  trust,  or  second  use,  gives 
the  courts  of  equity  an  exclusive  jurisdiction  as 
to  the  subject-matter  of  all  settlements  and  devises 
in  that  form,  and  of  all  the  long  terms  created  In 
the  present  complicated  mode  of  conveyancing. 
This  is  a  very  ample  source  of  jurisdiction: 
but  the  trust  is  governed  by  very  near  the  same 
rules,  as  would  govern  the  estate  in  a  court  of 
law,  if  no  trustee  was  interposed  ;  and,  by  a  re- 
gular positive  system  established  in  the  courts  of 
equity,  the  doctrine  of  trusts  is  now  reduced  to  as 
great  a  certainty  as  that  of  legal  estates  in  the 
courts  of  the  common  law. 

It  is  now    high    time   to  proceed  to  the  prac- 
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tice  of  oar  courts  of  equity,  thus  explained  and 
thus  understood. 

The  first  commencement  of  a  suit  in  chancery 
«  by  preferring  a  Lill  to  the  lord  chancellor  in  the 
stile  of  a  petition ;  "  humbly  complaining  sheweth 
to  your  lordship  your  orator  A.  B.  that,  §-c."  This 
w  in  the  nature  of  a  declaration  at  common  law, 
or  a  libel  and  allegation  in  the  spiritual  courts : 
setting  forth  the  circumstances  of  the  case  at 
length,  as,  some  fraud,  trust,  or  hardship ;  "  in 
tender  consideration  whereof,"  (which  is  the  usual 
language  of  the  bill)  "  and  for  that  your  orator  is 
wholly  without  remedy  at  the  common  law,"  relief 
18  therefore  prayed  at  the  chancellor's  hands,  and 
also  process  of  subpcena  against  the  defendant, 
to  compel  him  to  answer  upon  oath  to  all  the 
Matter  charged  in  the  bill.  And  if  it  be  to 
quiet  the  possession  of  lands,  to  stay  waste,  or 
to  stop  proceedings  at  law,  an  injunction  is 
also  prayed  in  the  nature  of  the  interdictum  of 
the  civil  law,  commanding  the  defendant  to 
cease. 

This  bill  must  call  all  necessary  parties,  how- 
ever remotely  concerned  in  interest,  before  the 
court;  otherwise  no  decree  can  be  made  to  bind 
them  :  and  must  be  signed  by  counsel,  as  a  cer- 
tificate of  its  decency  and  propriety.  For  it  must 
not  contain  matter  either  scandalous  or  imperti- 
nent: if  it  does,  the  defendant  may  refuse  to 
answer  it,  till  such  scandal  or  impertinence  is  ex- 
punged, which  is  done  upon  an  order  to  refer  it 
to  one  of  the  officers  of  the  court,  called  a  master 
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in  chanceiy }  of  whom  there  are  in  number  twelve, 
including  the  master  of  the  roUs^  all  of  whom,  so 
late  as  the  reign  of  queen  Elizabeth,  were  com- 
monly doctors  of  the  civil  law.  The  master  is  to 
examine  the  propriety  of  the  bill :  and,  if  he  reports 
it  scandalous  or  impertinent,  such  matter  must  be 
struck  out,  and  the  defendant  shall  have  his  costs; 
which  ought  of  right  to  be  paid  by  the  counsel  who 
signed  the  bill. 

When  the  bill  is  filed  in  the  office  of  the  six 
clerks,  (who  originally  were  all  in  orders/  and 
therefore,  when  the  constitution  of  the  court 
began  to  alter,  a  law  was  made  to  permit  them  to 
marry)  when,  I  say,  the  bill  is  thus  filed,  if  an 
injunction  be  prayed  therein,  it  may  be  had  at 
various  stages  of  the  cause,  according  to  the  cir- 
cumstances of  the  case.  If  the  bill  be  to  stay 
execution  upon  an  oppressive  judgment,  and  the 
defendant  does  not  put  in  his  answer  within  the 
stated  time  allowed  by  the  rules  of  the  court,  ao 
injunction  will  issue  of  course :  and,  when  the 
answer  comes  in,  the  injunction  can  only  be  con- 
tinued upon  a  sufficient  ground  appearing  from  the 
answer  itself.  But  if  an  injunction  be  wanted  to 
stay  waste,  or  other  injuries  of  an  equally  urgent 
nature,  then  upon  the  filing  of  the  bill,  and  a 
proper  case  supported  by  qfildavUSf  the  court  will 
grant  an  injunction  immediately,  to  continue  till 
the  defendant  has  put  in  his  answer,  and  till 
the  court  shall  make  some  farther  order  con- 
cerning it :  and,  when  the  answer  comes  in,  whe- 
ther it  shall  then  be  dissolved  or  continued  till  the 
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hearing  of  the  cause,  is  determiDcd  by  the  court 
upon  argument^  drawn  from  considering  the  answer 
and  affidavit  together. 

Bat,  upon  common  bills,  as  soon  as  they  are 
filed,  process  of  subpcena  is  taken  out;  which  is 
a  writ  commanding  the  defendant  to  appear  and 
answer  to  the  bill,  on  pain  of  L.  100.     But  this  is 
not  all :  for,  if  the  defendant,  on  service  of  the 
subpomaf  does  not  appear  within  the  time  limited 
by  the  rules  of  the  court,  and  plead,  demur,  or 
answer  to  the  bill,  he  is  then  said  to  be  in  oon- 
temptj  and  the  respective  processes  of  contempt 
are  in  successive  order  awarded  against  him.    The 
first  of  which  is  an  attachment,  which  is  a  writ  in 
the  nature  of  a  captas,  directed  to  the  sheriff,  and 
commanding  him  to  attach,  or  take  up,  the  de- 
fendant^ and  bring  him  into  court.    If  the  sheriff 
returns  that  the  defendant  non  est  inventus,  then 
an  attachment  with  proclamations  issues;  which, 
besides  the  ordinary  form  of  attachment,  directs 
the  sheriff  that  he  cause  public  proclamations  to 
be   made  throughout  the  county,  to  summon  the 
defendant,  upon  his  allegiance,  personally  to  ap- 
pear and  answer.    If  this  be  also  returned  with  a 
fwn  est  inventus,  and  he  still  stands  out  in  con- 
tiempty  a  commission  of  rebellion  is  awarded  against 
him,  for  not  obeying  the  proclamations  according 
to  his  allegiance ;  and  four  commissioners  therein 
nanoied,  or  any  of  them,  are  ordered  to  attach  him 
i^heresoever  he  may  be  found  in  Great  Britain,  as 
St  rebel  and  contemner  of  the  king's  laws  and  go- 
vernnnent,    by  refusing   to    attend  his  sovereign 
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when  thereunto  reqaired:  since,  as  was  before 
observed,  matters  of  equity  were  originally  deter- 
mined by  the  king  in  person,  assisted  by  his  coun- 
cil ;  though  that  business  is  now  devolved  upon  his 
chancellor.  If  upon  this  commission  of  rebellion 
a  non  est  invefUus  is  returned,  the  court  then  sends 
a  Serjeant  at  arms  in  quest  of  him ;  and,  if  be 
eludes  the  search  of  the  seijeant  also,  then  a  se- 
questration issues  to  seize  all  his  personal  estate, 
and  the  profits  of  his  real,  and  to  detain  them,  sub- 
ject to  the  order  of  the  court. 

If  the  defendant  is  taken  upon  any  of  this  pro- 
cess, he  is  to  be  committed  to  the  Fleet,  or  other 
prison,  till  he  puts  in  his  appearance,  or  answer, 
or  performs  whatever  else  this  process  is  issued 
to  enforce,  and  also  clears  his  contempts  by 
paying  the  costs  which  the  plaintiff  has  incurred 
thereby. 

The  process  against  a  body  corporate  is  by 
distringaSy  to  distrein  them  by  their  goods  and 
chattels,  rents  and  profits,  till  they  shall  obey  the 
summons  or  directions  of  the  court.  And,  if  a 
peer  is  a  defendant,  the  lord  chancellor  sends  a 
letter  missive  to  him  to  request  his  appearance,  to- 
gether with  a  copy  of  tlie  bill ;  and,  if  he  neglects 
to  appear,  then  he  may  be  served  with  a  subpcena; 
and,  if  he  continues  still  in  contempt,  a  seques- 
tration issues  out  immediately  against  his  lands 
and  goods,  without  any  of  the  mesne  process  of 
attachments,  f^c.  which  are  directed  only  against 
the  person,  and  therefore  cannot  aflect  a  lord  of 
parliament.     The  same  process  issues  against  a 


OF    PRIVATIfi   WRONGS.  601 

roember  of  the  house  of  commons,  except  only 
that  the  lord  chancellor  sends  him  no  letter 
missive. 

By  statute  5  Geo.  II.  c.  25.  which  enacts  that, 
where  the  defendant  cannot  be  found  to  be  served 
with  process  of  subpcena,  and  absconds  (as  is 
believed)  to  avoid  being  served  therewith,  a  day 
shall  be  appointed  him  to  appear  to  the  bill  of 
the  plaintiff;  which  is  to  be  inserted  in  the 
London  Gazette,  and  read  in  the  parish  church 
where  the  defendant  last  lived,  and  fixed  up  at 
the  Royal  Exchange :  and  if  the  defendant  doth 
not  appear  upon  that  day,  the  bill  shall  be  taken 
pro  confesso. 

But  if  the  defendant  appears  regularly,  and  takes 
a  copy  of  the  bill,  he  is  next  to  demur,  plead,  or 
anstver, 

A  demurrer  in  equity  is  nearly  of  the  same 
nature  as  a  demurrer  in  law;  being  an  appeal  to 
the  judgment  of  the  court,  whether  the  defendant 
shall  be  bound  to  answer  the  plaintiff's  bill :  as, 
^or  want  of  sufficient  matter  of  equity  therein  con- 
ained ;  or  where  the  plaintiff,  upon  his  own  shew- 
ng,  appears  to  have  no  right ;  or  where  the  bill 
>eeks  a  discovery  of  a  thing  which  may  cause  a  for- 
feiture of  any  kind,  or  may  convict  a  man  of  any 
criminal  misbehaviour. 

A  plea  may  be  cither  to  the  jurisdiction ;  shew- 
ing that  the  court  has  no  cognizance  of  the  cause : 
3r  to  the  person;  shewing  some  disability  in  the 
plaintiff,  as  by  outlawry,  excommunication,  and 
the  like:  or  it  is  in  bar  j  shewing  some  matter 
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wherefore  the  plaintiff  can  denand  no  relief,  as 
an  act  of  parliament,  a  fine,  a  release,  or  a  former 
decree.  And  the  troth  of  this  plea  the  defend- 
ant is  bound  to  prove,  if  pat  upon  it  by  the 
plaintiff.  But  as  bills  are  often  of  a  complicated 
nature,  and  contain  various  matter,  a  man  may 
plead  as  to  part,  demur  as  to  part,  and  answer  to 
the  residue. 

An  aruvoer  is  the  most  usual  defence  that  is 
made  to  a  plaintiff's  bill.  It  is  ^ven  in  ufon 
oath,  or  the  honour  of  a  peer  or  peeress^  but, 
where  there  are  amicable  defendants,  their  an- 
swer is  usually  taken  without  oath  by  consent  of 
the  plaintiff. 

If  the  defendant  live  within  twenty  miles  of 
London,  he  must  be  sworn  before  one  of  the 
masters  of  the  court :  if  farther  off,  there  may  be 
a  dedimus  potesttUem  or  commission  to  take  his 
answer  in  the  country,  where  the  commissioners 
administer  him  the  usual  oath ;  and  then,  the 
answer  being  sealed  up,  either  one  of  the  commis- 
sioners carries  it  up  to  the  court ;  or  it  is  sent  by 
a  messenger,  who  swears  he  received  it  from  one 
of  the  commissioners,  and  that  the  same  has  not 
been  opened  or  altered  since  he  received  it.  An 
answer  must  be  signed  by  counsel,  and  must  either 
deny  or  confess  all  the  material  parts  of  the  bill : 
or  it  may  confess  and  avoid,  that  is,  jastiiy  c( 
palliate  the  facts.  If  one  of  these  is  not  done, 
the  answer  may  be  excepted  to  for  insufficiency, 
and  the  defendant  be  compelled  to  put  in  a  more 
sufficient  answer.    A  defendant  cannot  pray  soy 
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thiog  10  this  his  answer^  but  to  be  dismissed  the 
coart:  if  he  has  any  relief  to  pray  against  the  plain- 
tiff, he  must  do  it  by  an  original  bill  of  his  own^ 
which  is  called  a  cross  bilL 

After  answer  put  in,  the  plaintiff,  upon  payment 
of  costs,  may  amend  his  bill,  either  by  adding 
new  parties,  or  new  matter,  or  both,  upon  the  new 
lights  given  him  by  the  defendant ;  and  the  defend* 
ant  is  obliged  to  answer  afresh  to  such  amended 
bill.  But  this  must  be  before  the  plaintiff  has  re- 
plied to  the  defendant's  answer,  whereby  the  cause 
is  at  issue;  for  afterwards,  if  new  matter  arises, 
which  did  not  exist  before,  he  must  set  it  forth  by 
a  supplemental  bill.  There  may  be  also  a  bill  of 
remwry  when  the  suit  is  abated  by  the  death  of  any 
of  the  parties ;  in  order  to  set  the  proceedings 
again  in  motion,  without  which  they  remain  at  a 
stand.  And  there  is  likewise  a  bill  of  interpleader; 
where  a  person  who  owes  a  debt  or  rent  to  one  of 
the  parties  in  suit,  but,  till  the  determination  of 
it,  he  knows  not  to  which,  desires  that  they  may 
interplead,  that  he  may  be  safe  in  the  payment. 
In  this  last  case  it  is  usual  to  order  the  money 
to  be  paid  into  court,  for  the  benefit  of  such  of 
the  parties,  to  whom  upon  hearing  the  court 
shall  decree  it  to  be  due.  But  this  depends  upon 
circumstances :  and  the  plaintiff  must  also  annex 
an  affidamt  to  his  bill,  swearing  that  he  does  not 
collude  with  either  of  the  parties. 

If  the  plaintiff  finds  sufficient  matter  confessed 
in  the  defendant's  answer  to  ground  a  decree  upon, 
he  may  proceed  to  the  hearing  of  the  cause  upon 
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bill  and  answer  only.  But  in  that  case  he  must 
take  the  defendant's  answer  to  be  true  in  every 
point.  Otherwise  the  course  is  for  the  plaintiff  to 
reply  generally  to  the  answer,  averring  bis  bill  to 
be  true,  certain,  and  sufficient,  and  the  defend- 
ant's answer  to  be  directly  the  reverse;  which 
he  is  ready  to  prove  as  the  court  shall  award: 
upon  which  the  defendant  rejoins,  averring  the  like 
on  his  side ;  which  is  joining  issue  upon  the  frets 
in  dispute. 

This  is  done  by  examination  of  witnesses,  and 
taking  their  depositions  in  writing,  according  to 
the  manner  of  the  civil  law.  And  for  that  pur- 
pose interrogatories  are  framed,  or  questions  in 
writing;  which,  and  which  only,  are  to  be  pro- 
posed to,  and  asked  of,  the  witnesses  in  the  cause. 
These  interrogatories  must  be  short  and  pertinent: 
not  leading  ones ;  (as  *^  did  not  you  see  this,  or, 
did  not  you  hear  that  ? ")  for  if  they  be  sucb,  the 
depositions  taken  thereon  will  be  suppressed  and 
not  suffered  to  be  read.  For  the  purpose  of  exa- 
mining witnesses  in  or  near  London,  there  is  an 
examiner's  office  appointed ;  but,  for  evidence  who 
live  in  the  country,  a  commission  to  examine 
witnesses  is  usually  granted  to  four  commissioners, 
two  named  of  each  side,  or  any  three  or  two  of 
them,  to  take  the  depositions  there.  And  if  the 
witnesses  reside  beyond  sea,  a  commission  may  be 
had  to  examine  them  there  upon  their  own  oaths, 
and  (if  foreigners)  upon  the  oaths  of  skilful  in- 
terpreters. And  it  hath  been  held,  that  the  depo- 
sition of  a  heathen  who  believes  in  the  Supreme 
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fieing,  taken  by  commission  in  the  most  solemn 
manner  according  to  the  custom  of  his  own  country, 
may  be  read  in  evidence. 

The  commissioners  are  sworn  to  take  the  exa- 
minations truly  and  without  partiality,  and  not 
to  divulge  them  till  published  in  the  court  of 
chanceiy5  •"^  their  clerks  are  also  sworn  to 
secrecy.  The  witnesses  are  compellable  by  pro- 
cess of  ^vAyposaa^  as  in  the  courts  of  common 
law,  to  appear  and  submit  to  examination.  And 
when  their  depositions  are  taken,  they  are  trans- 
mitted to  the  court  with  the  same  care  that  the  an- 
sjyer  of  a  defendant  is  sent. 

If  witnesses  to  a  disputable  fact  are  old  and 
infirm,  it  is  very  usual  to  file  a  bill  to  perpe- 
tuate the  testimony  of  those  witnesses,  although 
00  suit  is  depending ;  for,  it  may  be,  a  man's  an- 
tagonist only  waits  for  the  death  of  some  of  them 
to  begin  his  suit« 

When  all  the  witnesses  are  examined,  then,  and 
not  before,  the  depositions  may  be  published,  by 
a  rule  to  pass  publication  5  after  which  they  are 
open  for  the  inspection  of  all  the  parties,  and 
copies  may  be  taken  of  them.  The  cause  is  then 
ripe  to  be  set  down  for  hearing,  which  may  be  done 
at  the  procurement  of  the  plaintiff,  or  defendant, 
before  either  the  lord  chancellor  or  the  master  of 
the  rolls,  according  to  the  discretion  of  the  clerk 
in  court,  regulated  by  the  nature  and  importance 
of  the  suit,  and  the  arrear  of  causes  depending 
before  each  of  them  respectively.  Either  party 
may  be  ^xiibpcena'd  to  hear  judgment  on  the  day  so 
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fixed  for  the  hearing:  and  then,  if  the  plaintiff 
does  not  attend^  his  bill  is  dismissed  with  costs; 
or,  if  the  defendant  makes  default,  a  decree  will 
be  made  against  him,  which  will  be  final,  unless 
he  pays  the  plaintiff's  cost  of  attendance,  and 
shews  good  cause  to  the  contrary  on  a  day  ap- 
pointed by  the  court.  A  plaintiff's  bill  may 
also  at  any  time  be  dismissed  for  want  of  pro- 
secution, which  is  in  the  nature  of  a  nonsuit  at 
law,  if  he  suffers  three  terms  to  elapse  without 
moving  forward  in  the  cause. 

When  there  are  cross  causes,  on  a  cross  bill 
filed  by  the  defendant  against  the  plaintiff  in  the 
original  cause,  they  are  generally  contrived  to  be 
brought  on  together,  that  the  same  hearing  and  the 
same  decree  may  serve  for  both  of  them.  The 
method  of  hearing  causes  in  court  is  usually  thb. 
The  parties  on  both  sides  appearing  by  their  coun- 
sel, the  plaintiff's  bill  is  first  opened,  or  briefly 
abridged,  and  the  defendant's  answer  also,  by  the 
junior  counsel  on  each  side  :  after  which  the  plain- 
tiff's leading  counsel  states  the  case  and  the  mat- 
ters in  issue,  and  the  points  of  equity  arising 
therefrom :  and  then  such  depositions  as  are  called 
for  by  the  plaintiff  are  read  by  one  of  the  six 
clerks,  and  the  plaintiff  may  also  read  such  part  of 
the  defendant's  answer,  as  he  thinks  material  ot 
convenient :  and  after  this  the  rest  of  the  coansel 
for  the  plaintiff  make  their  observations  and  argu- 
ments. Then  the  defendant's  counsel  go  through 
the  same  process  for  him,  except  that  they  may 
not  read  any  part  of  his  answer ;  and  the  counsel 
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for  the  plaintiff  are  heard  in  reply.  When  all  are 
heard,  the  court  pronounces  the  decree^  adjusting 
every  point  in  debate  according  to  equity  and  good 
conscience. 

The  chancellor's  decree  is  either  interlocutory  or 
find.  It  very  seldom  happens  that  the  first  decree 
can  be  finals  or  conclude  the  cause ;  for,  if  any 
matter  of  fact  is  strongly  controverted,  this  court 
is  so  sensible  of  the  deficiency  of  trial  by  written 
depositions,  that  it  will  not  bind  the  parties  there- 
by, but  usually  directs  the  matter  to  be  tried  by 
jury.  But,  as  no  jury  can  be  summoned  to  attend 
this  courts  the  fact  is  usually  directed  to  be  tried 
at  the  bar  of  the  court  of  king's  bench  or  at  the 
assizes,  upon  a  feigned  issue.  For,  (in  order  io 
bring  it  there,  and  have  the  point  in  dispute,  and 
that  only,  put  in  issue)  an  action  is  feigned  to  be 
brought,  wherein  the  pretended  plaintiff  declares, 
that  he  laid  a  wager  of  L.5.  with  the  defendant 
that  A  was  heir  at  law  to  B;  and  then  avers  that 
be  is  so  I  and  brings  his  action  for  the  X..5.  The 
defendant  allows  the  wager,  but  avers  that  A  is 
not  the  heir  to  B;  and  thereupon  that  issue  is 
joined,  which  is  directed  out  of  chancery  to  be 
tried:  and  thus  the  verdict  of  the  jurors  at  law 
determines  the  fact  in  a  court  of  equity.  These 
feigned  issues  seem  borrowed  from  the  sponsio 
judicialis  of  the  Romans  :  and  are  also  frequently 
used  in  the  courts  of  law,  by  consent  of  the 
parties,  to  determine  some  disputed  right  with- 
out the    formality    of   pleading,   and    thereby  to 
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save  mach  time   and  expense   in  the  decisioD  of 
a  cause. 

So  likewise,  if  a  question  of  mere  law  arises  in 
the  coarse  of  a  caase,  as  whether  by  the  words 
of  a  will  an  estate  for  life  or  in  tail  is  created,  or 
whether  a  fatnre  interest  devised  by  a  testator  shall 
operate  as  a  remainder  or  an  executory  devise,  it 
is  the  practice  of  this  court  to  refer  it  to  the 
opinion  of  the  judges  of  the  court  of  king's 
bench  or  common  pleas,  upon  a  case  stated  for 
that  purpose;  wherein  all  the  material  facts  are 
admitted,  and  the  point  o{  law  is  submitted  to 
their  decision :  who  thereupon  hear  it  solemnly 
argued  by  counsel  on  both  sides,  and  certiijf 
their  opinion  to  the  chancellor.  And  upon  such 
certificate  the  decree  is  usually  founded. 

Another  thing  also  retards  the  completion  of 
decrees.  Frequently  long  accounts  are  to  be  set- 
tled, incumbrances  and  debts  to  be  enquired  into, 
and  a  hundred  little  facts  to  be  cleared  up,  before 
a  decree  can  do  full  and  sufficient  justice.  These 
matters  are  always  by  the  decree  on  the  first 
hearing  referred  to  a  master  in  chanceiy  to  ex- 
amine ;  which  examinations  frequently  last  for 
years :  and  then  he  is  to  report  the  fact,  as  it 
.nppears  to  him,  to  the  court.  This  report  may 
be  excepted  to,  disproved,  and  over-ruled;  or 
otherwise  is  confirmed,  and  made  absolute,  by  order 
of  the  court. 

When  all  issues  are  tried  and  settled,  and  all 
references  to  the  master  ended,  the  causQ  is  again 
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brought  to  hearing  upon  the  matters  of  equity  re- 
served ;  and  a  final  decree  is  made :  the  perform-* 
ance  of  which  is  enforced  (if  necessary)  by  commit- 
ment of  the  person  or  sequestration  of  the  party's 
estate.  And  if  by  this  decree  either  party  thinks 
himself  aggrieved,  he  may  petition  the  chancellor 
for  a  reliearing ;  whether  it  was  heard  before  his 
lordship,  or  any  of  the  judges,  sitting  for  him,  or 
before  the  master  of  the  rolls.  For  whoever  may 
have  heard  the  cause,  it  is  the  chancellor's  decree, 
and  must  be  signed  by  him  before  it  is  enrolled ; 
which  is  done  of  course  unless  a  rehearing  be  de- 
sired. Every  petition  for  a  rehearing  must  be 
signed  by  two  counsel  of  character,  usually  such 
as  have  been  concerned  in  the  cause,  certifying 
that  they  apprehend  the  cause  is  proper  to  be  re-^ 
heard.  And  upon  the  rehearing  all  the  evidence 
taken  in  the  cause,  whether  read  before  or  not,  is 
now  admitted  to  be  read :  because  it  is  the  decree 
of  the  chancellor  himself,  who  only  now  sits  to 
hear  reasons  why  it  should  not  be  enrolled  and  per- 
fected ;  at  which  time  all  omissions  of  either  evi- 
dence or  argument  may  be  supplied.  But,  after 
the  decree  is  once  signed  and  enrolled,  it  cannot 
be  reheard  or  rectified,  but  by  bill  of  review,  or  by 
appeal  to  the  house  of  lords. 

A  bill  of  review  may  be  had  upon  apparent  error 
in  judgment,  appearing  on  the  face  of  the  decree ; 
or,  by  special  leave  of  the  court,  upon  oath  made 
of  the  discovery  of  new  matter  or  evidence,  which 
could  not  possibly  be  had  or  used  at  the  time  when 
the  decree  passed.     But  no  new  evidence  or  matter 
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then  in  the  knowledge  of  the  parties,  and  which 
might  have  been  used  before,  shall  be  a  sufficient 
ground  for  a  bill  of  review. 

An  appeal  to  parliament,  that  is,  to  the  house 
of  lords,  is  the  dernier  resort  of  the  subject  who 
thinks  himself  aggrieved  bj  any  interlocutory  order 
or  final  determination  in  this  court :  and  it  is 
effected  by  petition  to  the  house  of  peers,  and  not 
by  writ  of  error y  as  upon  judgments  at  commoo 
law.  For,  no  new  evidence  is  admitted  in  tbe 
house  of  lords  upon  any  account ;  this  being  a 
distinct  jurisdiction :  in  which  it  differs  very  consi- 
derably from  those  instances,  wherein  the  same 
jurisdiction  revises  and  corrects  its  own  acts,  as 
in  rehearing  and  bills  of  review.  For  it  is  a  prac- 
tice unknown  to  our  law,  (though  constantly  fol- 
lowed in  the  spiritual  courts)  when  a  superior 
court  is  reviewing  the  sentence  of  an  inferior,  to 
examine  the  justice  of  the  former  decree  by  evi- 
dence that  was  never  produced  below. 


(  fill  ) 
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CHAPTER  I. 

or  THE   NATCRB  OP   CRIMES,    AND  THEIR 

PONISHMKNT. 

We  are  now  arrived  at  the  fourth  and  last  branch 
of  these  Commentaries^  which  treats  of  public 
wrongSy  or  crimes  and  misdemeanors.  In  the  pur- 
suit of  which  subject  I  shall  consider  in  the  first 
place^  the  general  nature  of  crimes  and  punish- 
ments; secondly,  the  persons  capable  of  commit- 
ting crimes ;  thirdly,  their  several  degrees  of 
guilt,  as  principals  or  accessories;  fourthly,  the 
several  species  of  crimes,  with  the  punishment 
annexed  to  each  by  the  laws  of  England ;  fifthly, 
the  means  of  inflicting  those  punishments,  which 
the  law  has  annexed  to  each  several  crime  and 
misdemeanor. 

First,  as  to  the  general  nature  of  crimes  and 
their  punishment :  the  discussion  and  admeasure- 
ment of  which  forms  in  every  country  the  code  of 
criminal  law ;  or,  as  it  is  more  usually  denominated 
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with  us  in  England,  the  doctrine  of  the  pleas  of 
the  crown;  so  called,  becaase  the  king,  in  whom 
centres  the  majesty  of  the  whole  commanity,  is 
supposed  by  the  law  to  be  the  person  injured  by 
every  infraction  of  the  public  rights  belonging  to 
that  community,  and  is  therefore  in  all  cases  the 
proper  prosecutor  for  every  public  offence. 

I.  A  crime,  or  misdemeanor,  is  an  act  com- 
mitted or  omitted  in  violation  of  a  public  lav, 
either  forbidding  or  commanding  it.  This  general 
definition  comprehends  both  crimes  and  mis- 
demeanors 'j  which,  properly  speaking,  are  mere 
synonymous  terms  :  though  in  common  usage,  the 
word  ^^  crimes''  is  made  to  denote  such  ofiences  as 
are  of  a  deeper  and  more  atrocious  dye;  while 
smaller  faults,  and  omissions  of  less  consequence, 
are  comprised  under  the  gentler  name  of  '^  mis- 
demeanors "  only. 

The  distinction  of  public  wrongs  from  private, 
of  crimes  and  misdemeanors  from  civil  injuries, 
seems  principally  to  consist  in  this:  that  private 
wrongs,  or  civil  injuries,  are  an  infringement  or 
privation  of  the  civil  rights  which  belong  to  indi- 
viduals, considered  merely  as  individuals;  public 
wrongs,  or  crimes  and  misdemeanors,  are  a  breach 
and  violation  of  public  rights  and  duties,  due  to 
the  whole  community,  considered  as  a  community, 
in  its  social  aggregate  capacity.  As,  if  I  detain  a 
field  from  another  man,  to  which  the  law  has  given 
him  a  right,  this  is  a  civil  injury,  and  not  a  crime; 
for  here  only  the  right  of  an  individual  is  con- 
cerned, and  it  is  imm.lterial  to  the  public,  which 
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of  US  Is  in  possession  of  the  land  :  but  treason, 
murder,  and  robbery,  are  properly  ranked  among 
crimes;  since,  besides  the  injary  done  to  indiiri- 
duals,  they  strike  at  the  very  being  of  society; 
which  cannot  possibly  subsist,  where  actions  of 
this  sort  are  suffered  to  escape  with  impunity. 

Upon  the  whole  we  may  observe,  that  in  taking 
cognizance  of  all  wrongs,  or  unlawful  acts,  tlie 
law  has  a  double  view,  viz.  not  only  to  redress  the 
party  injured,  by  either  restoring  to  him  his  right 
if  possible,  or  by  giving  him  an  equivalent :  the 
manner  of  doing  which  was  the  object  of  our  in- 
quiries in  the  preceding  book  of  these  Commen- 
taries :  but  also  to  secure  to  the  public  the  benefit 
of  society,  by  preventing  or  punishing  every  breach 
and  violation  of  those  laws,  whicii  the  sovereign 
power  has  thought  proper  to  establish  for  the 
government  and  tranquillity  of  the  whole. 
What  those  breaches  are,  and  how  prevented 
or  punished,  are  to  be  considered  in  the  present 
book. 

II.  The  nature  of  crimes  and  misdemeanors  in 
general  being  thus  ascertained  and  distinguished, 
1  proceed  in  the  next  place  to  consider  the  general 
nature  of  punishments :  which  are  evils  or  incon- 
veniencies  consequent  upon  crimes  and  misde- 
meanors ;  being  devised,  denounced,  and  inflicted 
by  human  laws,  in  consequence  of  disobedience 
or  misbehaviour  in  those,  to  regulate  whose  con- 
duct such  laws  were  respectively  made.  And 
herein  we  will  briefly  consider  the  power^  the 
end,  and  the  measure,  of  human  punishment. 


G41  or    PUBLIC   WRONGS. 

1  •  As  to  the  power  of  humaD  punishment,  or 
the  right  of  the  temporal  legislator  to  inflict  dis- 
cretionary penalties  for  crimes  and  misdemeanors. 
It  is  clear,  that  the  right  of  punishing  crimes 
against  the  law  of  nature,  as  murder,  and  the 
like,  is  in  a  state  of  mere  nature  vested  in  every 
individual.  In  a  state  of  society  this  right  is 
transferred  from  individuals  to  the  sovereign 
power;  wherehy  men  are  prevented  being  judges 
in  their  own  causes,  which  is  one  of  the  evils  that 
civil  government  was  intended  to  remedy. 

As  to  offences  merely  against  the  laws  of  society, 
which  are  only  mala  prohibiiaj  and  not  mala  in  se; 
the  temporal  magistrate  is  also  empowered  to  in- 
flict coercive  penalties  for  such  transgressions :  aod 
this  by  the  consent  of  individuals ;  who,  in  formiog 
societies,  did,  either  tacitly  or  expressly,  invest 
the  sovereign  power  with  a  right  of  making  laws, 
and  of  enforcing  obedience  to  them  when  made, 
by  exercising,  upon  their  non-observance,  seve- 
rities adequate  to  the  evil.  The  lawfulness,  there- 
fore, of  punishing  such  criminals,  is  founded  upon 
this  principle,  that  the  law  by  which  they  suflRer  was 
made  by  their  own  consent;  it  is  a  part  of  the 
original  contract  into  which  they  entered,  when 
first  they  engaged  in  society;  it  was  calculated 
for,  and  has  long  contributed  to,  their  own  se- 
curity. 

2.  As  to  the  end,  or  final  cause  of  human 
punishments.  This  is  not  by  way  of  atonement  or 
expiation  for  the  crime  committed ;  for  that  must 
be  left  to  the  just  determination  of  the  Suprenae 
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Being ;  but  as  a  precaution  against  future  offences 
of  the  same  kind.  This  is  effected  three  ways  : 
either  by  the  amendment  of  the  offender  himself; 
for  which  purpose  all  corporal  punishments,  fines, 
and  temporary  exile  or  imprisonment  are  inflicted : 
or,  by  deterring  others  by  the  dread  of  his  example 
from  offending  in  the  like  way,  "  ut  pcsna  (as 
Tully  expresses  it)  ad  paucas,  metus  ad  omnes 
perveniatj''  which  gives  rise  to  all  ignominious 
panishments,  and  to  such  executions  of  justice  as 
are  open  and  public :  or,  lastly,  by  depriving  the 
party  injuring  of  the  power  to  do  further  mischief; 
which  is  effected  by  either  putting  him  to  death, 
or  condemning  him  to  perpetual  confinement,  sla- 
very, or  exile.  The  same  one  end,  of  preventing 
future  crimes,  is  endeavoured  to  be  answered  by 
each  of  these  three  species  of  punishment.  The 
public  gains  equal  security,  whether  the  offender 
himself  be  amended  by  wholesome  correction,  or 
whether  he  be  disabled  from  doing  any  farther 
harm :  and  if  the  penalty  fails  of  both  these 
effects,  as  it  may  do,  still  the  terror  of  his  ex- 
ample remains  as  a  warning  to  other  citizens. 

3.  As  to  the  measure  of  human  punishments. 
From  what  has  been  observed  we  may  collect, 
that  the  quantity  of  punishment  can  never  be 
absolutely  determined  by  any  standing  invari- 
able rule;  but  it  must  be  left  to  the  arbitration 
of  the  legislature  to  inflict  such  penalties  as  are 
warranted  by  the  laws  of  nature  and  society, 
and    such    as    appear  to  be  the  best  calculated 
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to  answer  the  end  of  precaution  against  future 
offences. 


CHAPTER  II. 

OF  THE    PERSONS    CAPABLE    OF    COMMITTING 

CRIMES. 

Having^  in  the  preceding  chapter,  considered  id 
general  the  nature  of  crimes  and  punishments; 
we  are  next  led,  in  the  order  of  our  distribution, 
to  enquire  what  persons  are,  or  are  not  capable  of 
committing  crimes ;  or  which  is  all  one,  who  are 
exempted  from  the  censures  of  the  law  upon  the 
commission  of  those  acts,  which  in  other  persons 
would  be  severely  punished.  In  the  process  of 
which  inquiry,  we  must  have  recourse  to  par- 
ticular and  special  exceptions:  for  the  general 
rule  is,  that  no  person  shall  be  excused  from 
punishment  for  disobedience  to  the  laws  of  his 
country,  excepting  such  as  are  expressly  defined 
and  exempted  by  the  laws  themselves. 

All  the  several  pleas  and  excuses,  which  protect 
the  committer  of  a  forbidden  act  from  the  punish- 
ment which  is  otherwise  annexed  thereto,  may  be 
reduced  to  this  single  consideration,  the  want  or 
defect  of  will.  An  involuntary  act,  as  it  has  no 
claim  to  merit,  so  neither  can  it  induce  any  guilt : 
the  concurrence  of  the  will,  when  it  has  its  choice 
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eifher  to  do  or  to  avoid  the  fact  in  question,  being 
the  only  thing  that  renders  human  actions  either 
praiseworthy  or  culpable. 

Now  there  are  three  cases  in  which  the  will  does 
not  join  with  the  act.  1.  Where  there  is  a  defect 
of  understanding.  2.  Where  there  is  understand- 
ing and  will  sufficient,  residing  in  the  party ;  but 
not  called  forth  and  exerted  at  the  time  of  the 
action  done;  which  is  the  case  of  all  offences  com- 
mitted by  chance  or  ignorance.  3.  Where  the 
action  is  constrained  by  some  outward  force  and 
violence. 

I.  First,  we  will  consider  the  case  of  infancyf 
or  nonage;  which  is  a  defect  of  the  under- 
standing. 

The  law  of  England  does,  in  some  cases,  pri- 
vilege an  infant,  under  the  age  of  twenty  one,  as 
to  common  misdemeanors  ;  so  as  to  escape,  fine, 
imprisonment,  and  the  like:  and  particularly  in 
cases  of  omission,  as  not  repairing  a  bridge,  or  a 
highway,  and  other  similar  offences;  for,  not 
having  the  command  of  his  fortune  till  twenty-one, 
he  wants  the  capacity  to  do  those  things,  which 
the  law  requires.  But  where  there  is  any  noto- 
rious breach  of  the  peace,  a  riot,  battery,  or  the 
like,  (which  infants,  when  full  grown,  are  at 
least  as  liable  as  others  to  commit)  for  these  an 
infant,  above  the  age  of  fourteen,  is  equally 
liable  to  suffer,  as  a  person  of  the  full  age  of 
twenty-one. 

With  regard  to  capital  crimes,  the  law  is  still 
more  minute  and  circumspect;  distinguishing  with 
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greater  nicety  the  several  degrees  of  age  and  dis- 
cretion. But  the  capacity  of  doiog  ill,  or  con- 
tracting guilt,  is  not  so  much  measured  by  years 
and  days,  as  by  the  strength  of  the  delinquent's 
understanding  and  judgment.  For  one  lad  of 
eleven  years  oW  may  have  as  much  cunning  as 
another  oi  fourteen ;  and  in  these  cases  oar  masioi 
is,  that  <<  malitia  supplet  tetatemJ*  Under  seven 
years  of  age,  indeed,  an  infant  cannot  be  guilty  of 
felony;  for  then  a  felonious  discretion  is  almost  an 
impossibility  in  natare :  but  at  eight  years  old  he 
may  be  guilty  of  felony.  Also,  under  fourteen, 
though  an  infant  shall  be  prima  facie  adjudged  to 
be  doli  incapax;  yet  if  it  appear  to  the  court  and 
jury,  that  he  was  doU  capax,  and  could  discern  be- 
tween good  and  evil,  be  may  be  convicted  and 
suffer  death. 

II.  The  second  case  of  a  deficiency  in  will, 
which  excuses  from  the  guilt  of  crimes,  arises  also 
from  a  defective  or  vitiated  understanding,  viz.  in 
an  idiot  or  a  hmaUc.  For  the  rule  of  law  as  to  the 
latter,  which  may  easily  be  adapted  also  to  the 
former,  is,  that  '^  Juriosus  Jurare  solam  punitur" 
In  criminal  cases,  therefore,  idiots  and  lunatics 
are  not  chargeable  for  their  own  acts,  if  committed 
when  under  these  incapacities:  no,  not  even  for 
treason  itself.  But  if  there  be  any  doubt,  whether 
the  party  be  compos  or  not,  this  shall  be  tried  by 
a  jury.  And  if  he  be  so  found,  a  total  idiotcy,  or 
absolute  insanity,  excuses  from  the  guilt,  and  of 
course  from  the  punishment,  of  any  criminal 
action  committed   under  such  deprivation  of  the 
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senses :  but,  if  a  lanatic  hath  lucid  intervals  of 
understanding,  he  shall  answer  for  what  he  does  in 
those  intervals,  as  if  he  had  no  deficiency. 

III.  Thirdly;  as  to  artificial,  voluntarily  con- 
tracted madness,  by  drunkenness  or  intoxication, 
which,  depriving  men  of  their  reason,  puts  them 
in  a  temporary  phrenzy ;  our  law  looks  upon 
this  as  an  aggravation  of  the  oflence,  rather 
than  as  an  excuse  for  any  criminal  misbeha- 
viour. 

IV.  A  fourth  deficiency  of  will,  is  where  a  man 
commits  an  unlawful  act  by  misfortune  or  chance, 
and  not  by  design.  Here  the  will  observes  a  total 
neutrality,  and  does  not  co-operate  with  the  deed ; 
which  therefore  wants  one  main  ingredient  of  a 
crime.  Of  this  when  it  afiects  the  life  of  another, 
we  shall  find  more  occasion  to  speak  hereafter;  at 
present  only  observing,  that  if  any  accidental  mis- 
chief happens  to  follow  from  the  performance  of 
a  Uxwjul  act,  the  party  stands  excused  from  all 
guilt :  but  if  a  man  be  doing  any  thing  unlawful, 
and  a  consequence  ensues  which  he  did  not  foresee 
or  intend,  as  the  death  of  a  man  or  the  like,  his 
want  of  foresight  shall  be  no  excuse ;  for,  being 
guilty  of  one  offence,  in  doing  antecedently  what 
is  in  itself  unlawful,  he  is  criminally  guilty  of 
whatever  consequence  may  follow  the  first  mis- 
behaviour. 

V.  Fifthly ;  ignorance  or  mistake  is  another  de- 
fect of  will ;  when  a  man,  intending  to  do  a  lawful 
act,  does  that  which  is  unlawful.  For  here  the 
deed  and  the  will  acting  separately,  there  is  not 
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that  conjunction  between  them  which  is  necessary 
to  form  a  criminai  act.  But  this  most  he  an  igno- 
rance or  mistake  of  fact,  and  not  an  error  in  point 
of  law. 

VI.  A  sixth  species  of  defect  of  will  is  that 
arising  from  compuldon  and  inevitable  necessity. 

Of  this  nature,  in  the  first  place,  is  the  obliga- 
tion of  ctoti  subjecHoriy  whereby  the  inferior  is  coo- 
strained  by  the  superior  to  act  contrary  to  what  his 
own  reason  and  inclination  would  suggest.  Tbe 
principal  case,  where  constraint  of  a  superior  is 
allowed  as  an  excuse  for  criminal  misconduct,  is 
with  regard  to  the  matrimonial  subjection  of  the 
wife  to  her  husband :  for  neither  a  son  or  a  servaat 
are  excused  for  the  commission  of  any  crime, 
whether  capital  or  otherwise,  by  tbe  command  or 
coercion  of  the  parent  or  master;  though  in  some 
cases  the  command  or  authority  of  the  husband, 
either  express  or  implied,  will  privilege  the  wife 
from  punishment,  even  for  capital  offences.  And, 
therefore,  if  a  woman  commit  theft,  burglary,  or 
other  civil  offences  against  the  laws  of  society,  by 
the  coercion  of  her  husband ;  or  even  in  bis  com- 
pany, which  the  law  construes  a  coercion ;  she  is 
not  guilty  of  any  crime:  being  considered  as 
acting  by  compulsion  and  not  of  her  own  will. 
This  rule  admits  of  an  exception  in  crimes  that  are 
mala  in  se,  and  prohibited  by  the  law  of  nature,  as 
murder  and  the  like.  In  treason  also,  (the  highest 
crime  which  a  member  of  society  can,  as  such,  be 
guilty  of)  no  plea  of  coverture  shall  excuse  the 
wife.    In   inferior    misdemeanors    also,    we  may 
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remark  aDother  exception ;  that  a  wife  may  be  in- 
dicted and  set  in  the  pillory  with  her  husband,  for 
keeping  open  a  house  for  improper  company  ;  for 
this  is  an  oflFence  touching  the  domestic  economy 
or  government  of  the  house,  in  whicb  the  wife  has 
a  principal  share ;  and  is  also  such  an  offence  as 
the  law  presumes  to  be  generally  conducted  by  the 
intrigues  of  the  female  sex.  And  in  all  cases, 
where  the  wife  offends  alone,  without  the  com- 
pany or  coercion  of  her  husband,  she  is  re- 
sponsible for  her  offence,  as  much  as  any  feme- 
sole. 


CHAPTER  IIL 

OF    PRINCIPALS    AND   ACCBSSORIKS. 

I.  A  MAN  may  be  principal  in  an  offence  in  two 
degrees.  A  principal,  in  the  first  degree,  is  he 
that  is  the  actor,  or  absolute  perpetrator  of  the 
crime ;  and,  in  the  second  degree,  he  who  is  pre- 
sent, aiding,  and  abetting  the  fact  to  be  done. 
Which  presence  need  not  always  be  an  actual  im- 
mediate standing  by,  within  sight  or  hearing  of 
the  fact ;  but  there  may  be  also  a  constructive 
presence,  as  when  one  commits  a  robbery  or  mur- 
der, and  another  keeps  watch  or  guard  at  some 
convenient  distance.  And  this  rule  hath  also  other 
exceptions:  for,  in  case  of  murder  by  poisoning, 
a  n^an  may  be  a  principal  felon,  by  preparing  and 
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laTing  the  potson^  or  persoadiDg  another  to  drink 
it  who  is  ignorant  of  its  poisonous  quality,  or 
giving  it  to  hisi  for  that  purpose;  and  yet  not 
administer  it  himself,  nor  be  present  when  the  very 
deed  of  poisoning  is  committed.  And  the  same 
reasoning  will  hold,  with  regard  to  other  mur- 
ders committed  in  the  absence  of  the  murderer, 
by  means  which  he  had  prepared  before-hand, 
and  which  probably  could  not  fail  of  their  mis- 
chievous efifect. 

II.  An  cuxessofy  is  he  who  is  not  the  chief 
actor  in  the  ofience,  nor  present  at  its  performance, 
but  is  someway  concerned  therein,  either  before  or 
after  the  fact  committed.  In  considering  the 
nature  of  which  degree  of  guilt,  we  will,  first, 
examine,  what  offences  admit  of  accessories,  and 
what  not:  secondly,  who  may  be  an  accessory 
before  the  fact :  thirdly,  who  may  be  an  accessory 
after  it :  and,  lastly,  how  accessories,  considered 
merely  as  such,  and  distinct  from  principals,  are 
to  be  treated. 

1.  And,  first,  as  to  what  offences  admit  of  ac- 
cessories, and  what  not.  In  high  treason  there 
are  no  accessories,  but  all  are  principals :  the  same 
acts,  that  make  a  man  accessory  in  felony,  make 
him  a  principal  in  high  treason,  upon  account  of 
the  heinousness  of  the  crime.  Besides  it  is  to  be 
considered,  that  the  bare  intent  to  commit  treason 
is  many  times  actual  treason;  as  imagining  the 
death  of  the  king,  or  conspiring  to  tdce  away  his 
crown.  And,  as  no  one  can  advise  and  abet  such 
a  crime  without  an  intention  to  have  it  done,  there 
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caD  be  no  accessories  before  the  &ct;  since  the 
very  advice  and    abetment  amount  to  principal 
treason.    But  this  will  not  hold  in  the  interior 
species  of  high  treason,  which  do  not  amount  to 
the  legal  idea  of   compassing  the  death  of  the 
king,  queen,  or  prince.     For  in  those  no  advice 
to  commit  them,  unless  the  thing  be  actually  per- 
formed, will  make  a  man  a  principal  traitor.    In 
petit  treason,  murder,  and  felonies  of  all  kinds, 
there  may  be  accessories:  except  only  in  those 
offences,  which  by  judgment  of  law  are  sudden 
and  unpremeditated,  as  manslaughter  and  the  like ; 
which  therefore  cannot  have  any  accessories  before 
the  fact.     But  in  petit  larceny,  or  minute  thefts, 
and  all  other  crimes  under  the  degree  of  felony, 
there  are  no  accessories ;  but  all  persons  concerned 
therein,  if  guilty  at  all,  are  principals  :  the  same 
rule  holding  with  regard  to  the  highest  and  lowest 
offences;    though    upon    different    reasons.       In 
treason  all  are  principals,  propter  odium  delicti ; 
in  trespass   all   are   principals,   because  the  law, 
qjiMB  de  minimis  non  curaty   does    not  descend  to 
distinguish  the  different  shades  of  guilt  in  petty 
misdemeanors. 

2.  As  to  the  second  point,  who  may  be  an  ac- 
cessory before  the  fact ;  sir  Matthew  Hale  defines 
him  to  be  one,  who  being  absent  at  the  time  of  the 
crime  committed,  doth  yet  procure,  counsel,  or 
command  another  to  commit  a  crime.  Herein 
absence  is  necessary  to  make  him  an  accessory; 
for  if  such  procurer,  or  the  like,  be  present,  he  is 
guilty  of  the  crime  as  principal.     If  A  then  advises 
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B  to  kill  another,  and  B  does  it  in  the  absence  of 

A,  DOW  B  is  principal,  and  A  is  accessory  in  the 
murder.  And  this  holds,  even  though  the  party 
killed  be  not  in  rerum  natura  at  the  time  of  the 
advice  given.     As  if  A,  the  reputed  fether,  advbes 

B,  the   mother  of  a    bastard  child,    unborn,    to 
strangle  it  when  born,  and  she  does  so ;  A  is  ac- 
cessory to  this  murder.     And  it  is  also  settled,  that 
whoever  procureth  a  felony  to  be  committed,  thoogii 
it  be  by  the  intervention  of  a  third  person,  is  an 
accessory  before  the  fact.    It  is  likewise  a  rule, 
that  he  who  in  any  wise  commands  or  counseb 
another  to  commit  an  unlawful  act,  is  accessory  to 
all  that  ensues  upon  that  unlawful  act ;  but  is  not 
accessory  to  any  act  distinct  from  the  other.     As  if 
A  commands  B  to  beat  C,  and  B  beats  bim  so  that 
he  dies ;  B  is  guilty  of  murder  as  principal,  and  A 
as  accessory.     But  if  A  commands  B  to  bum  C's 
house ;  and  he,  in  so  doing,  commits  a  robbery ; 
now  A,  though  accessory  to  the  burning,  is  not 
accessory  to  the  robbery,  for  that  is  a  thing  of  a 
distinct  and  unconsequential  nature.     But  if  the 
felony  committed  be  the  same  in  substance  with 
that  which  is  commanded,    and  only  varying  in 
some  circumstantial  matters ;  as  if,  upon  a  com- 
mand to  poison  Titius,    he    is  stabbed    or  shot, 
that   he   dies;    the  commander  is  still  accessory 
to   the  murder,   for   the  substance  of  the  thing 
commanded    was  the  death   of  Titius,    and    the 
manner    of    its  execution    is  a  mere    collateral 
circumstance. 

3.  An  accessory  after  thie  fact  may  be,  where 
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a  person,  knowing  a  felony  to  have  been  commit- 
ted, receives,    relieves,    comforts,    or  assists  the 
felon.    Therefore,  to  make  an  accessory  ex  post 
fitctOf  it  is  in  the  first  place  requisite  that  he  know 
of  the  felony  committed.     In  the  next  place,  he 
must   receive,    relieve,    comfort,  or    assist    him. 
And,  generally,  any  assistance  whatever  given  to 
a  felon,  to  hinder  his  being  apprehended,  tried,  or 
suffering  punishment,  makes  the  assister  an  ac- 
cessory.   As  furnishing  him  with  a  horse  to  escape 
his  pursuers,  money  or  victuals  to  support  himj  a 
house  or  other  shelter  to  conceal  him^  or  open 
force  and  violence  to  rescue  or  protect  him.     So 
likewise  to  convey  instruments  to  a  felon  to  enable 
him  to  break  gaol,  or  to  bribe  the  gaoler  to  let  him 
escape,  makes  a  man  an  accessory  to  the  felony. 
To  buy  or  receive  stolen  goods,  knowing  them  to 
he  stolen,  falls  under  none  of  these  descriptions ; 
it  was  therefore  at  common   law,    a  mere  mis- 
demeanor, and  made  not  the  receiver  accessory  to 
the  theft,  because  he  received  the  goods  only,  and 
not  the  felon :  but  now  by  the  statutes  5  Ann. 
c,S\.  and  4  Geo.  I.  c.  1 1 .  all  such  receivers  are 
made  accessories,  and  may  be  transported  for  four- 
teen years ;  and  in  the  case  of  receiving  linen  goods 
stolen  fronn  the  bleaching-grounds,  are  by  statute 
18  Geo.  H.  c.  2J.  declared  felons  without  benefit 
of  clergy. 

4.  The  last  point  of  inquiry  is,  how  accessories 
are  to  be  treated,  considered  distinct  from  prin- 
cipals. Now  by  the  statutes  relating  to  the  benefit 
of  clergy   a  distinction   is   made  between  them : 

IS  £ 
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acc«ssme$  n^er  the  fiict  being  still  allowed  the 
benefit  of  clergy  in  all  cases,  except  horse-stealing 
and  stealing  of  linen  from  the  bleaching-groamb ; 
which  is  denied  to  the  principals,  and  accessories 
b^^orethe  fact,  in  many  cases;  as,  am<Hig  others, 
in  petit  treason,  marder,  robbery,  and  wilful  bom- 
ing.  Although  a  roan  be  indicted  as  accessory 
and  acquitted,  he  may  afterwards  be  indicted  is 
principal ;  for  an  acquittal  of  receiving  or  counsel- 
ling a  felon  is  no  acquittal  of  the  felony  itself: 
but  it  is  matter  of  some  doubt,  whether^  if  a  man 
be  acquitted  a^  principal,  he  can  be  afterwards 
indicted  as  accessory  before  the  fact ;  since  those 
offences  are  frequently  very  near  allied,  and  there- 
fore an  acquittal  of  the  guilt  of  one  may  be  an 
acquittal  of  the  other  also.  But  it  is  clearly 
held,  that  one  acquitted  as  principal  may  be 
indicted  as  an  accessory  c^er  the  fact;  since 
that  is  always  an  offence  of  a  difibrent  species 
of  guilt,  principally  tending  to  evade  the  public 
justice,  and  is  subsequent  in  its  commencement 
to  the  other. 


CHAPTER  IV. 

OP   OFFKNCBS   AGAINST' GOD   AND    RKLI6ION. 

I  NOW  proceed  to  distribute  the  several  ofiences, 
which  are  either  directly  or  by  consequence  inju- 
rious to  civil  society^  and  therefore  punishable  by 


or  PCTBLIC  WIIONOS.  627 

the  laws  of  England,  onder  the  following  general 
heads.  First,  thosfe  which  are  more  immediately  in- 
jurious to  God  and  his  holy  religion ;  secondly,  such 
as  vidlateand  transgress  the  law  of  nations  5  thirdly, 
suth  as  more  especially  affect  the  sovereign  execu- 
tive power  of  the  state,  or  the  king  and  his  govem- 
nacnt ;  fourthly,  such  as  more  directly  infringe  the 
nghts  of  the  puhlic  or  commonwealth ;  and,  lastly, 
saeh  as  derogate  from  those  rights  and  duties, 
which  are  owing  to  particular  individuals,  and  in 
the  preservation  and  vindication  of  which  the  com- 
munity is  deeply  interested. 

I%^t  then,  of  such  crimes  and  misdemeanors, 
as  more  immediately  offend  •  Almighty  God,  by 
openly  tfansgre^itfj^  the  precepts  of  religion 
either  natural  or  revealed  f  and  mediately,  by 
their  bad  example  and  consequence,  the  law  of 
society  also ;  Which  constitutes  that  guilt  in  the 
action,  which  human  tribunals  are  to  censure. 

Of  this  species,  the  principal  are  those  which 
afiect  the  esiahWshed  church.  And  these  are 
either  positive,  or  negative:  positive,  by  reviling 
its  ordinances ;  or  negative,  by  non-conformity  to 
its  worship. 

I.  And,  first,  of  the  ofience  of  remling  the  cr- 
dinances  of  the  church.  This  is  a  crime  of  a 
much  grosser  nature  than  the  other  of  mere  non- 
conformity :  and  it  is  provided,  by  statutes  1  Ed-  ' 
ward  VI.  c.  1.  and  1  Eliz.  c.  1.  that  whoever  re- 
viles the  sacrament  of  the  Lord's  Supper  shall  be 
punished  by  fine  and  imprisonment ;  and,  by  the 
statute    1  Eliz.  c.  2.  if  any  minister  shall  speak 
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any  thing  in  derogation  of  the  book  of  commoB 
prayer,  he  shall,  if  not  beneficed^  be  imprisoned 
one  year  for  the  first  offence,  and  for  life  for  the 
second :  and  if  he  be  beneficed,  he^  shall  for  the 
first  offence  be  imprisoned  six  Tnontbs,  and  forfeit 
a  year's  value  of  fa^  benefice^  for  the  seco&d 
offence  he  shall  be  deprived,  and  suffer  odc 
year's  imprisonment;  and,  for  the  third,  shall  id 
like  manner  be  deprived,  and  suffer  imprisonmeot 
lor  life. 

.  II,  Non-conformity  to  the  worship  of  the 
church  is  the  other,  or  negative  branch  of  this 
offence.  And  for  this  there,  is  much  more  to  be 
pJt^aded  than  by  thp  former.;  being  a  matter  of  pri- 
vate conscience,  tp  the  scruples  of  which  our  pre- 
sent laws  have  shewn  a  very  just  and  christian  in- 
dulgence. 

Non-conformists  are  of  two  sorts :  first,  such 
as  absent  t4iemselves  from  divine  worship  in  the 
established  church,  through  total  irreligioo,  and 
attend  the  service  of  no  other  persuasion.  These 
by  the  statutes,  of  1  Eliz.  c.  2.  2S  Eliz.  c.  1.  and 
3  Jac.  I.  c.  4.  forfeit  one  shilling  to  the  poor  ever; 
Lord's  day  they  so  absent  themselves,  and  L.20.  to 
the  king  if  they  continue  such  default  for  a  month 
together.  And  if  they  keep  any  inmate,  thus  irre- 
ligiously disposed^  in  their  bouses,  they  forfeit 
i.  10.  per  month. 

The  second  species  of  non-conformists,  are 
those  who  offend  through  a  mistaken  or  perverse 
zeal.  Such  were  esteemed  by  our  laws,  enacted 
since  the  time  of  the  reformation^  to  be  papists 
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and  protestant  dissenters:  both  of  which  were 
supposed  to  be  equally  sdiismatics  in  not  com- 
mttnicating  with  the  national  church.  Bat,  by 
the  statute  1  W.  &  M.  st.  1.  c.  18.  commonly 
called  the  toleration  act ;  no  penal  laws  extend  to 
any  dissenter^,  other  than  papists  and  such  as  deny 
the  Trinity  :  provided,  1 .  that  they  take  the  oaths 
of  allegiance  and  supremacy  (or  make  a  similar 
affirmation,  bein^  quakers)  and  subscribe  the  de- 
claration against  popery:  2.  that  they  repair  to 
some  congregation  certified  to  and  registered  in 
the  court  of  the  bishop  of  archdeacon,  or  at  the 
county  sessions :  3.  that  the  doors  of  such  meet- 
ing-house shall  be  unlocked,  unbarred,  and  un* 
bolted ;  in  default  of  which  the  persons  meeting 
there  are  still  liable  to  all  the  penalties  of  the  for- 
mer acts.  Dissenting  teachers,  in  order  to  be 
exempted  from  the  penalties  of  the  statutes  13  & 
14  Car.  II.  c.  4.  15  Car.  II.  c.  6.  17  Car.  II.  c.  2. 
and  22  Car.  II.  c.  1.  are  alsa  to  subscribe  to  the 
articles  of  religion  mentioned  in  the  statute 
13  Eliz.  c.  12.  (which  only  concern  the  confession 
of  the  true  christian  faith,  and  the  doctrine  or  the 
sacraments)  with  an  express  exception  of  those 
relating  to  the  government  and  powers  of  the 
church,  and  to  infant  baptism ;  or  if  they  scruple 
subscribing  the  same,  shall  make  and  subscribe 
the  declaration  prescribed  by  statute  19  Geo.  III. 
c.  44.  professing  tliemselves  to  be  christians  and 
protestants,  and  that  they  believe  the  scriptures  to 
contain  the  revealed  will  of  God,  and  to  be  the 
rule  of  doctrine  and  practice.     Thus,  though  the 
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crime  of  DOD-eonformity  is  by  no  means  uaiver- 
sally  abrogated,  it  is  suspended  and  ceases  to  exist 
with  regard  to  these  protestant  dissenters^  doriog 
their  compliance  with  the  conditions  imposed  by 
these  acts:  and,  under  these  conditions,  all  per- 
sons who  will  approve  themselves  no  papists  or 
oppogners  oi  the  Trinity,  are  at  foil  liberty  to  act 
as  their  consciences  shall  direct  them,  in  the  mat- 
ter of  religiOQs  worship.    And,  if  any  person  shall 
wilfully,   malicioQsly,  or  contemptuously  disturb 
any  congregation,   assembled   in  any  church  or 
permitted    meeting-house,  or  shall    mbuse  any 
preacher  or  teacher  there,  he  shall  (by  virtue  of 
the  same  statute  I  W.  &  M.)  be  bound  over  to  the 
sessions  of  the  peace,  and  forfeit  twenty  pounds. 
But,  by  statute  5  Geo.  I.  c.  4.  no  mayor  or  prin- 
cipal magistrate  must  appear   at  any  dissenting 
meeting  with  the  ensigns  of  his  office,  on  pain  of 
disability  to  hold  that  or  any  other  office:  the  le- 
gislature judging  it  a  matter  of  pro|Mriety,  that  a 
mode  of  worship,  set  up  in  opposition  to  the  na- 
tional,    when  allowed  to  be  exercised  in  peace, 
^ould  be  exercised  also  with  deeency,  gratitude, 
and  humility.    Dissenters  also,  who  subscribe  the 
declaration  of  the  act  19  Geo.  III.  are  exempted 
(unless  in  the  case  of  endowed  schools  and  col* 
leges)  from  the  penalties  of  the  statutes  13  and 
H  Car.  II.  c.  4.  and  17  Car.  II.  c.  2.  which  pro- 
hibit (upon  pain   of  fine   and  imprisonment)  all 
persons  from   teaching  school  unless  they  be  li- 
cenced  by   the  ordinary,   and  subscribe  a  decla- 
ration of  conformity  to '  the  liturgy  of  the  church, 
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anci  revevjently  frequent  diyioe  service  esiabUabed 
by  the  laws  of  this  kingdom. 

Let  us  DOW,  therefore^  take  a  view  of  the  laws 
in  force  against  papists  ;  who  may  be  divided  into 
three  classes,  persons  professing  popery,  popish 
recusants  convict,  and  .popish  priests.     1*  Persons 
professing  the  popish: religion,  besides  the  former 
penalties,  for  not  frequenting  their  parish  church, 
are  disabled  from  taking  tbdr  lands  either  by  de* 
scent  or  purcbasci   after  eighteen  years  of  age, 
UDtil.they  renounce  their  errors;  they  must  at  the 
age  of  twenty-One  register  their  estates  before  ae* 
qoired,  and  all  future  conveyances  and  wills  relat* 
ing  to  them ;  they  are  incapable  of  presenting  to 
any  advowson,  or  granting  to  any  other  person  any 
avoidance  of  the  same ;  they  may  not  teach,  or  keep 
aoy  school  under  pain  of  perpetual  imprisonment ; 
and,  if  they  willingly  say  or  hear  mass,  tiiey  forfeit 
the  one  two  hundred,  the  other  one  hundred  marks, 
and  each  shall  suffer  a  year's  imprisonment.     2« 
Popish  recusants,  convicted  in  a  court  of  law  of 
not  attending  the  service  of  the  church  of  Eng-*- 
land,  are  subject  to  the  following  disabilities,  pe- 
nalties, and  forfeitures,  over  and  above  those  before 
mentioned.     They  are  considered  as  persons  ex- 
communicated; they  can  hold  no  office  or  employ- 
ment ;  they  must  not  keep  arms  in  their  houses, 
bat  the  same  may  be  seized  by  the  justices  of  the 
peace;  they  may  not  come  within  ten  miles  of 
London,  on  pain  of  L.  100.;  they  can  bring  no 
action  at  law,  or  suit  in  equity ;  they  are  not  per- 
mitted   to   travel   above  five   miles    from  home; 
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unless  by  licence,  upon  pain  of  forfeiting  all  their 
goods;  and  they  may  not  come  to  court  under  pain 
of  Z«.100.    No  marriage  or  burial  of  suchreca- 
sant,  or  baptism  of  his  child,  shall  be  had  other- 
wise than  by  the  ministers  of  the  church  of  Eng- 
land, under  other  severe  penalties.      A  married 
woman,  when  recusant,  shall  forfeit  two-thirds  of 
her  dower  or  jointure,  may  not  be  executrix  or  ad- 
ministratrix to  her  husband,  nor  have  any  part  of 
his  goods ;  and  during  the  coverture  may  be  kept 
in  prison,  unless  her  husband  redeems  her  at  the 
rate  of  L.  10.  a  month,  or  the  third  part  of  all  his 
lands.      And,    lastly,  as  a  feme-covert  recusant 
may  be  imprisoned,    so  all  others   must,  within 
three  months  after  conviction,  either  submit  and 
renounce  their  errors,  or,  if  required  so  to  do  bv 
four  justices,  must  abjure  and  renounce  the  realm; 
and  if  they  do  not  depart,  or  if  they  return  without 
the  king^s  licence,  they  shall  be  guilty  of  felony, 
and  suffer  death   as    felons,    without   benefit  of 
clergy.    There  is  also  an  inferior  species  of  recu- 
sancy, (refusing  to  make  the  declaration  against 
popery  enjoined  by  statute  30  Car.IL  st.  2.  when 
tendered  by  the  proper  magistrate)  which,  if  the 
party  resides  within  ten  miles  of  London,  makes 
him  an  absolute  recusant  convict;    or,    if  at  a 
greater  distance,  suspends  him  from  having  any 
seat  in  parliament,  keeping  arms  in  his  house,  or 
any  horse  above  the  value  of  five  pounds.    This 
is  the  state,  by  the  laws  now  in  being,  of  a  lay 
papist.     But,  3.  The  remaining  species  or  degree, 
viz,  popish  priests,  are  in  a  still  more  dangerous 
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condition.  For,  by  statate  11  &  12  W.  III.  c.  4/ 
popish  priests  or  bishops,  celebrating  mass,  or  ex- 
ercising any  part  of  their  functions  in  England, 
except  in  the  houses  of  ambassadors,  are  liable 
to  perpetual  imprisonment.  And  by  statute 
27  Eiiz.  c.  2.  any  popish  priest,  born  in  the 
dominions  of  the  crown  of  England,  who  shall 
come  over  hither  from  beyond  sea,  (unless  driven 
)>y  stress  .  of  weather,  and  tarrying  only  a  rea- 
sonable time)  or  shall  be  in  England  three 
days  without  conforming  and  taking  the  oaths, 
is  guilty  of  high  treason;  and  all  persons  har- 
bouring him  are  guilty  of  felony  without  benefit 
of  clergy. 

In  order  the  better  to  secure  the  established 
church  against  perils  from  non«>conformists  of  all 
denominations,  infidels,  turks,  jews,  heretics,  pa- 
pists, and  sectaries,  there  are  however  two  bul- 
warks erected ;  called  the  corporation  and  test  acts : 
by  the  former  of  which  no  person  can  be  legally 
elected  to  any  oiBce  relating  to  the  government  of 
any  city  or  corporation,  unless,  within  a  twelve- 
month before,  he  has  received  the  sacrament  of 
the  Lord's  Supper,  according  to  the  rites  of  the 
Church  of  England  ;  and  he  is  also  enjoined  to 
take  the  oaths  of  allegiance  and  supremacy  at  the 
same  time  that  he  takes  the  oath  of  office :  or,  in 
default  of  either  of  these  requisite^,  such  election 
shall  be  void.  The  other,  called  the  test  act, 
directs  all  officers  civil  and  military,  to  take  the 
oaths  and  make  the  declaration  against  transub- 
stantiation,  in  any  of  the  king's  courts  at  West- 
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minster,  or  at  the  quarter  sessions,  withiD  six 
calendar  mon'dis  alter  their  admission  f  and  also 
within  the  same  time  to  receive  the  sacraoient  of 
the  Lord's  Supper,  according  to  the  usage  of  the 
Church  of  England,  in  some  public  church  imme- 
diately after  divine  service  and  sermon,  and  to 
deliver  into  court  a  certificate  thereof,  signed  bj 
the  minister  and  chiurchwarden,  and  also  to  prove 
the  same  by  two  credible  witnesses ; .  upon  forfeiture 
of  JL.  500.  and  disability  i  to  hold  the  said  office. 
And  of  much  the  same  nature  with  these  is  the 
statute  7  «^ac.  I.  c.  2.  which  p^mits  no  persons 
to  be  naturalized  or  restored  in  blood,  bat  sudi 
as  undergo  a  like  test :  which  test  having  been  re- 
moved  in  1753,  in  favour  of  the  Jews,  was  the 
nextsession  of  parliament  restored  again  with  some 
precipitation. 

IV.  The  fourth  species  of  offences,  therefore, 
more  immediately  against  God  and  religion,  is  tliat 
of  bkuphemy  against  the  Almighty,  by  denying  his 
being  or  providence,  or  by  contun»elious  reproaches 
of  our  saviour  Christ.     Whither  also  may  be  re* 
ferred  all  profane  scotSng  at  the  holy  scripture, 
(NT  exposing  it  to  contempt   and  ridicule.     These 
are  offences  punishable   at  common  law    by  fine 
and  imprisonment}    or    other  infamous    coiporal 
punishment:  for  Christianity  is  part  of  the  laws 
of  England. 

V.  Somewhat  allied  to  this,  though  in  an  in- 
ferior degree,  is  the  ofience  of  profane  and  com* 
mon  Bvoearing  and  cursing.  By  the  last  statute 
against  which,  19  Geo.  IL  c,2i.  which  repeals  a)) 
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former  ones^  every  labourer,  sailor,  or  soldier,  pro- 
fanely cursing  or  swearing,  shall  forfeit  Is.;  every 
other  person  under  the  degree  of  a  gentleman,  28. ; 
and  every  gentteofian,  or  person  of  superior  rank, 
5s.  to  the  poor  of  the  parish ;  and,  on  a  second 
conviction^  double;    and,    for    every    subsequent 
offence,  treble  the  sum   first  forfeited;  with  all 
charges  of  conviction :  and  in  default  of  payment 
shall  be  sent  to  the  house  of  correction  for  ten 
days^    Any  justice  of  the  peace  may  convict  upon 
his  own  hearing,  or  the  testimony  of  one  witness ; 
and  any  constable  or  peace  officer,  upon  his  own 
hearing,  may  secure  any  offender  and  carry  him 
before  a  justice,  and  there  convict  him.     If  the 
justice  omits   his  duty,  he  forfeits  L.5.  and  the 
constable  40«.     And  the  act  is  to  be  read  in  all 
parish  churches  and  public  chapels,  the  Sunday 
after  every  quarter  day,  on  pain  of  L  5.  to  be  levied 
by  warrant  from  any  justice.     Besides  this  punish- 
ment for  taking  God's  name  in  vain  in  common 
discourse,  it  is  enacted  by  statute  3  Jac.  I.  c.  21. 
that  if  in  any  stage  play,  interlude,  or  show,  the 
name  of  the  holy  Trinity,  or  any  of  the  persons 
tlierein^  be  jestingly  or  profanely  used,  the  offender 
shall  forfeit  X.  10. ;  one  moiety  to  the  king,  and 
the  other  to  the  informer. 

VI.  A  sixth  species  of  offences  against  God 
and  religion,  of  which  our  ancient  books  are  full, 
is  the  offence  of  witcJicrafty  cojyuration,  inckant- 
mentf  or  sorcery.  As  to  which  it  is  enacted  by 
!)  Geo.  II.  c.  5.  that  persons  pretending  to  use 
witchcraft,  tell  fortunes,  or  discover  stolen  goods 


€36  OF    PUBLIC    WBONC.S. 

by  skill  in  the  occult  sciences,  shall  be  punished 
with  a  year's  imprisonment,  and  standing  four  times 
io  the  pillory. 

VH.  A  seventh  species  of  offenders  in  this  class 
are,  all  religious  impostors;  such  as  falsely  pretend 
an  extraordinaiy  commission  from  heaven;  or 
terrify  and  abuse  the  people  with  false  denun- 
ciations of  judgments.  These^  as  tending  to 
subvert  all  religion*  by  bringing  it  into  ridicule 
and  contempt,  are  punishable  by  the  temporal 
courts  with  fine,  imprisonment,  and  infamous  cor- 
poral punishment. 

VIII.  Simony,  or  the  corrupt  presentation  of 
any  one  to  an  ecclesiastical  benefice  for  gift  or  re- 
wardy  is  also  to  be  considered  as  an  offence  against 
religion;  as  well  by  reason  of  the  saeredness  of 
the  charge  which  is  thus  profanely  bought  and 
sold,  as  because  it  is  always  attended  with  perjury 
in  the  person  presented.  The  statute  31  Eliz. 
c.  6.  enacts,  that  if  any  patron,  for  money  or  any 
other  corrupt  consideration  or  promise,  directly  or 
indirectly  given,  shall  present,  admit,  institute, 
induct,  install,  or  collate  any  person  to  an  eccle- 
siastical benefice  or  dignity,  both  the  giver  and  the 
taker  shall  forfeit  two  years  value  of  the  benefice 
9r  dignity ;  one  moiety  to  the  king,  and  the  other 
to  any  one  who  shall  sue  for  the  same.  If  persons 
also  corruptly  resign  or  exchange  their  benefices, 
both  the  giver  and  taker  shall^  in  like  manner,  for- 
feit double  the  value  of  the  money  or  other  corrupt 
consideration.  And  persons  who  shall  corruptly 
ordain  or  licence  any  minister,  or  procure  him  to 
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ht  ordained  or  licenced  (which  is  the  true  idea  of 
simony)  shall  incur  a  like  forfeiture  of  forty 
pounds ;  and  the  minister  himself  of  ten  pounds, 
besides  an  incapacity  to  hold  any  ecclesiastical 
preferment  for  seven  years  afterwards.  Corrupt 
elections  and  resignations  in  colleges,  hospitals, 
and  other  eleemosynary  corporations,  arc  also 
punished  by  the  same  statute  with  forfeiture  of 
the  double  value,  vacating  the  place  or  office,  and 
a  devolution  of  the  right  of  election  for  that  turn 
to  the  crown. 

IX.  Profanation  of  the  Lord's  day,  or  sabbath- 
hreakingy  is  a  ninth  offence  against  God  and  reli- 
gion, punished  by  the  municipal  law  of  England. 
And  by  the  statute  27  Hen.  VI.  c.  5.  no  fair  or 
market  shall  be  held  on  the  principal  festivals. 
Good  Friday,  or  any  Sunday,  (except  the  four 
Sundays  in  harvest)  on  pain  of  forfeiting  the  goods 
exposed  to  sale.  And,  since  by  the  statute  I  Car.  I. 
c.  1.  no  person  shall  assemble,  out  of  their  own 
parishes,  for  any  sport  whatsoever  upon  this  day ; 
nor,  in  their  parishes,  shall  use  any  bull  or  bear 
baiting,  interludes,  plays,  or  other  unlawful  ex- 
ercises or  pastimes ;  on  pain  that  every  offender 
shall  pay  Ss.  4d.  to  the  poor.  This  statute  does 
not  prohibit,  but  rather  impliedly  allows,  any  in- 
nocent recreation  or  amusement,  within  their  re- 
spective parishes,  even  on  the  Lord's  day,  after 
divine  service  is  over.  But  by  statute  29  Car.  H. 
c.  7*  no  person  is  allowed  to  work  on  the  Lord's 
day,  or  use  any  boat  or  barge,  or  expose  any 
goods    to   sale;    except   meat    in    public  houses^ 
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tniik  at  certain  hours,  and  works  of  aecessity  or 
charity^  on  forfeiture  of  5s,  Nor  shall  any  drover, 
carrier,  or  the  like,  travel  upon  that  day,  under 
pain  of  twenty  shillings. 

X.  Drunkenness  is  also  punished  by  statute 
4  Jac.  1.  c.  5.  with  the  forfeiture  of  5s.  or  the  sit- 
ting six  hours  in  the  stocks :  by  which  time  the 
statute  presunies  the  offender  will  have  regained 
his  senses,  and  not  be  liable  to  do  mischief  to  bis 
neighbours.  And  there  are  many  wholesome  sta- 
tutes, by  way  of  prevention,  chiefly  passed  in  the 
same  reign  of  King  James  I.  which  regulate  the 
licencing  of  ale-houses,  and  punish  persons  found 
tippling  therein;  or  the  roasters  of  such  houses 
permitting  them. 

XI*  The  ]ast  offence  which  I  shall  mention, 
more  immediately  against  religion  and  morality, 
and  cognizable  by  the  temporal  courts,  is  that  of 
open  and  notorious  lewdness  :  either  by  frequenting 
houses  of  ill  fame,  which  is  an  indictable  offence; 
or  by  some  grossly  scandalous  and  public  inde- 
cency, for  which  the  punishment  is  by  fine  and 
imprisonment. 

By  statute  7  Jae.  I.  c.  4.  a  specific  punishment 
(viz.  commitment  to  the  house  of  correction)  is 
inflicted  on  a  woman  for  having  natural  children, 
if  they  become  chargeable  to  the  parish :  and,  in 
case  of  a  second  offence,  is  detained  till  she  find 
sureties  never  to  offend  again. 
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CHAPTER  V. 

OF  OFFBNCB8  AGAINST  THE   LAW  OF  NATIONS. 

W»  are  next  to  consider  the  offences  more  imme* 
diately  repugnant  to  that  universal  law  of  society, 
which  regulates  the  mutual  intercourse  between 
one  state  and  another. 

The  principal  offences  against  the  law  of  na- 
tions animadverted  on  as  such  by  the  municipal 
law  of  England,  are  of  three  kinds.  1.  Violation 
of  safe-conducts.  2.  Infringements  of  the  rights 
of  ambassadors :  and,  3,  Piracy. 

I.  Violation  of  safe-conducts  ox  passports  ex- 
pressly granted  by  the  king  or  his  ambassadors  to 
the  subjects  of  a  foreign  power  in  time  of  mutual 
war;  or  committing  acts  of  hostilities  against  such 
as  are  in  amity,  league,  or  truce  with  us,  who  are 
here  under  a  general  implied  safe-conduct :  these 
are  breaches  of  the  public  faith,  without  the  pre- 
servation of  which  there  can  be  no  intercourse  or 
commerce  between  one  nation  and  another.     And 
it  is  therefore  enacted  by  the  statute  31  Hen.  VI. 
c.  4.  that  if  any  of  the  king's  subjects  attempt  or 
offend  upon  the  sea,  or  in  any  court  within  the 
king's  obeysance,  against  any  stranger  in  amity, 
league,    or  truce,    or    under  safe-conduct ;    and 
especially  by  attaching  his   person,    or    spoiling 
him  or  robbing  him  of  his  goods:  the  lord  chan-  ^ 
cellor     with    any   of    the   justices    of  either  the 
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king's  bench  or  common  pleas,  may  cause  full 
restitution  and  amends  to  be  made  to  the  party 
injured. 

II.  As  to  the  rights  of  ambassadors,  which  are 
also  established  by  the  law  of  nations,  and  are 
therefore  matter  of  universal  concern.  It  may  be 
saflBcient  to  remark,  that  the  common  law  of  Eng- 
land recognizes  them  in  their  full  extent,  by  im- 
mediately stopping  all  legal  process,  sued  oat 
through  the  ignorance  or  rashness  of  individuals, 
which  may  intrench  upon  the  immunities  of  a 
foreign  minister  or  any  of  his  train.  By  the  sta- 
tute 7  Ann.  c,  12.  that  all  process  whereby  the 
person  of  any  ambassador,  or  of  his  domestic  or 
domestic  servant,  may  be  arrested,  or  his  goods 
distreined  or  seized,  shall  be  utterly  null  and  void ; 
and  that  all  persons  prosecuting,  soliciting,  or 
executing  such  process,  being  convicted  by  con- 
fession or  the  oath  of  one  witness,  before  the 
lord  chancellor  and  the  chief  justices,  or  any  two 
of  them,  shall  be  deemed  violators  of  the  laws 
of  nations,  and  disturbers  of  the  public  repose; 
and  shall  suffer  such  penalties  and  corporal  punish- 
ment as  the  said  judges,  or  any  two  of  them  shall 
think  fit. 

HI.  Lastly,  the  crime  of  ptmq^  or  robbery,  and 
depredation  upon  the  high  seas,  is  an  offence 
against  tlie  universal  law  of  society.  The  ofience 
of  piracy,  by  common  law,  consists  in  committing 
those  acts  of  robbery  and  depredation  upon  the 
high  seas,  which,  if  committed  upon  land^  would 
have  amouTfted  to  felony  there.     But,  by  statute^ 
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some  other  offences  are  made  piracy  also :  if  any 
natural  born  subject  commit  any  act  of  hostility 
upon  the  high  seas,  against  others  of  his  majesty's 
subjects,  under  colour  of  a  commission  from  any 
foreign  power ;  this,  though  it  woald  only  be  an 
act  of  war  in  an  alien,  shall  be  construed  piracy  in 
a  subject.  And  farther,  any  commander,  or  other 
seafaring  person,  betraying  his  trust,  and  running 
away  with  any  ship,  boat,  ordnance,  ammunition  or 
goods ;  or  yielding  them  up  voluntarily  to  a  pirate ; 
or  conspiring  to  do  these  acts  ;  or  any  person  as- 
saulting the  commander  of  a  vessel,  to  hinder  him 
from  fighting  in  defence  of  his  ship,  or  confining 
him,  or  making  or  endeavouring  to  make  a  revolt 
on  board,  shall,  for  each  of  these  offences  be  ad- 
judged a  pirate,  felon,  and  robber,  and  shall  suffer 
death,  whether  he  be  principal,  or  merely  acces- 
sory by  setting  forth  such  pirates,  or  abetting  them 
before  the  fact,  or  receiving  or  concealing  them  or 
their  goods  after  it.  And  the  statute  4  Geo.  I. 
c.  11.  expressly  excludes  the  principals  from  the 
benefit  of  clergy.  ^  By  the  statute  8  Geo.  I.  c.  24. 
the  trading  with  known  pirates,  or  furnishing  them 
with  stores  or  ammunition,  or  fitting  out  any  vessel 
for  that  purpose,  or  in  any  wise  consulting,  com- 
bining, confederating,  or  corresponding  with  them; 
or  the  forcibly  boarding  any  merchant  vessel, 
though  without  seizing  or  carrying  her  off^,  and 
destroying  or  throwing  any  of  the  goods  overboard, 
shall  be  deemed  piracy:  and  such  accessories  to 
piracy  as  are  described  by  the  statute  of  king  Wil- 
liam, are  declared  to  be, principal  pirates,  and  all 
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pifntas  eof^vioted  by  virtue  of  this  act  are  made 
felOBiB  without  benefit  of  clergy.     By  the  same 
statutes  alio,  (to  encourage  the  defence  of  mer- 
chant vessels  agaiofit  pirates)  the  commaDders  or 
seamen  .wounded^  and  the  widows  of  such  seamen 
as  are  shhi  in  ^^y  pii^atical  engagement,  shall  be 
entitled  to  a  bounty,  to  be  divided  among  them, 
not  e&eeeding  one  fiftieth  part  of  tlie  value  of  the 
caiigD  on  board;  and  such  wounded  seamen  shall 
be  entitled  to  the  pension  of  Greenwich  hospital; 
which  no  other  seamen  are,  except  only  such  as 
have  served  in  a  ^ip  of  war.     And  if  the  com- 
mander shall. beliave  cowardly,  by  not  defending 
the  ship,    if  she  carries  guns  or  arms,  or  shall 
discharge  the  mariners  from  fighting,  so  that  the 
ship  falls  into  the  hands   of  pirates,  such  com- 
mander   shall    forfeit    all  his  wages,    and  suffer 
six    months    imprisonment.     Lastly,    by    statute 
18  Geo.  II.  c.  30,  any  natural  born   subject,  or 
denizen,  who  in  time  of  war  shall  commit  hos- 
tilities at  sea  against  any  of  his  fellow  subjects, 
or  shall  assist  an  enemy  on  that  element,  is  liable 
to  be  tried  and  convicted  as  a  pirate. 

These:  are  the  principal  cases,  in  which  the  sta- 
tute law  of  £ngland  interposes,  to  aid  and  enforce 
the  law  of  nations. 
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CHAPTER  VI. 


OP   HIGH   TRBASOIN* 


Thb  third  general  dirision  of  crimes  consists  of 
such  as  more  especially  afitict.lhe  supreme  execn-> 
tive  power,  or  the  king  and  fais  government,  which 
araoont  either  to  a  total  renunciation  of  that  alle- 
giance,  or  at  kast  to  a  criminal  neglect  of  that 
<]aty  which  is  due  from  every  subject  to  his  sove- 
reign. Every  offence  more  immediately  affecting 
the  royal  person,  bis  crown,  or  dignity,  is  in  some 
degree  a  breach  of  this  duty  of  allegiance,  whether 
natural  and  innate,  or  local  and  acquired  by  re- 
sidence :  and  these  may  be  distinguished  into 
four  kinds.  1.  Treason.  2.  Felonies  injurious 
to  the  king's  prerogative.  3.  PrcBmunire.  4, 
Other  misprisions  and  contempts.  Of  which 
crimes  the  first  and  principal  is  that  of  treason. 

Treason,  proditio,  in  its  very  name  imports  a 
betraying,  treachery,  or  breach  of  faith.  As  this 
is  the  highest  civil  crijne  which  (considered  as  a 
member  of  the  community)  any  man  can  possibly 
commit,  it  ought  therefore  to  be  the  most  precisely 
ascertained.  For  if  the  crime  of  high  treason  be 
indeterminate,  this  alone  (says  the  president  Mon- 
tesquieu) is  sufficient  to  make  any  government 
degenerate  into  arbitrary  power.  And  yet,  by  the 
ancient  common  law,  there  was  a  great  latitude 
left  in  the  breast  of  the  judges,  to  determine  what 
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was  treason,  ox  not  so :  whereby  the  creatures  of 
tyrannical  princes  had  opportunity  to  create  abun- 
dance oF  constructive  treasons ;  tliat  isj  to  raise, 
by  forced  and  arbitrary  constructions,  offences  into 
the  crime  and  puokbment  of  treason,  which  never 
were  suspected  to  be  such.  But,  however,  to 
prevent  the  inconveniences  which  began  to  arise  in 
England  from  this  multitude  of  constructive  trea- 
sons, the  statute  25  Edw.  HI.  c.  2.  was  made; 
which  defines  what  offences  only  for  the  fatare 
should  be  held  to  be  treason.  This  statute  oottst 
therefore  be  our  text  and  guide,  in  order  to  ex- 
amine into  the  several  species  of  high  treason. 
And  we  shall  find  that  it  comprehends  all  kinds 
of  high  treason  under  seven  distinct  branches. 


CHAPTER  VII. 

OP   FBLONIBS    INJURIOUS   TO   THE    KINg's 

PRBROOATIVK. 

I  PROCEED  now  to  consider  such  felonies  as  are 
more  immediately  injurious  to  the  Icing's  prero- 
gative. 

These  are,  1.  Offences  relating  to  the  coin, 
not  amounting  to  treason.  2.  Offences  against 
the  king*^  council.  3  The  offence  of  embez- 
zling or  destroying  the  king's  armour  or  stores  of 
war.  To  which  may  be  added  a  fifth,  5.  Desertion 
^rom  the  king's  armies  in  time  of  war. 
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1.  Ofiences  relatii^  to  the  (xAh  uoder  which 

may  be  ranked  some-  inferior  miadeoieanors^  oot 

amoantiog  to  felony.      It  is  eoaqt^d  by  stsitute 

15  &  16  Geo.  11.  c.  28.  that  if  aoy:  person  shall 

utter  or  tender  in  paymeut  any  cou|3terfeit  coin, 

knowing  it  so  to  be^  he  shall  for  the  first  offence 

be  imprisoned  six  months  $  and  find  sureties  for 

his  good  behaviour  for  six  months  more :  for  the 

second  offence^  shall  be  imprisoned  two  years,  and 

find  sureties  for  two  years  longer:  and,  for  the 

third  offence,  shc^H   be  guilty  of    felony  without 

benefit  of  clergy.      Also  if   a  person  knowingly 

tenders  in  payment  any  counterfeit  luoney,  and  at 

the  same  tinoe  has  more  in  his  custody;  or  shallj 

within  ten  days  after,  knowingly  tender  other  false 

money;  he  shall  be  deemed  a  common -utterer  of 

counterfeit  money,  and  shall  for  the  first  offence 

be  imprisoned  one  year,  and  find  sureties  for  his 

good  behaviour  for  two  years  longer ;  and  for  the 

second,  be  guilty  of  felony  without  benefit  of  clergy. 

By  the  same  statute  it  is  also  enacted,  that,  if  any 

person  counterfeits  the  copper  coin,  he  shall  suffer 

two  years  imprisonment,  and  find  sureties  for  two 

years  more.    By  statute  1 1  Geo.  HI.  c.  40.  persons 

counterfeiting  copper  halfpence  or  farthings,  with 

their   abettors;    or  buying,    selling,  receiving,  or 

putting  off  any.  counterfeit   copper  money,  (not 

being,  cut  in  pieces  or  melted  down)  at  a  less  value 

than  it  imports  to  be  of;  shall  be  guilty  of  single 

felony.     And  by  a  temporary  statute  (14  Geo.  IIK 

c.  43.)   but  since  made  perpetual  by  32)  Geo.  Ill, 

p.  74.    if  any  quaiitity  of  money,    exceeding  the 
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sun  of  five  pounds,  b^ing  or  purporting  to  be  the 
silver  coin  of  tbis'  realm,  bot  beW  the  stuidard 
of  the  mint  in  weight  or  fineness,  shall  be  im- 
ported into  Great  Britain  or  Ireland,  the  same  shall 
be  forfeited  in  equal  moieties  to  the  crown  and 
prosecutor. 

2.  Felonies,  against  the  king's  cotmcU,  are  these. 
First,  by  statute  S  Hen.  VII.  c.  14.  if  anysworo 
servant  of  the  king's  household  conspires  or  con- 
federates to  kill  any  lord  of  this  realm,  or  other 
person,  sworn  of  the  king's  council,  he  shall  be 
guilty  of  felony.  Secondly,  by  statute  9  Ann. 
e.  16.  to  assault,  strike,  wound,  or  attempt  to  kill, 
any  privy  counsellor  in  the  execution  of  hb  office, 
is  made  felony  without  benefit  of  clergy. 

3.  Felonies  in  serving  foreign  staieSy  which  ser- 
vice is  generally  inconsistent  with  alle^ance  to 
one's  natural  prince,  are  restrained  and  punished 
by  statute  3  Jac.  I.  c.'4.  And,  by  statute  9  Geo.IL 
c.  SO.  enforccil  by  statute  29  Geo.  II.  c.  17*  if  any 
subject  of  Great  Britain  shall  enlist  himself,  or  if 
any  person  shall  procute  him  to  be  enlisted,  in  any 
fbreign  service,  or  detain  or  embark  him  for  that 
ptirpose,  without  license  under  the  king^s  sign 
manual,  he  shall  be  guilty  of  felony  without  be- 
nefit of  clergy:  but  if  the  person  so  enlisted  or 
enticed,  shall  discover  his  seducer  within  fifteen 
days,  so  as  he  may  be  apprehended  and  convicted 
of  the  same,  he  shall  be  indemnified. 

4.  Felony,  by  embezzling  or  destroying  the  king's 
armour  or  warlike  stores,  is,  in  the  first  place,  so 
declared  to  be  by  statute  31  Eliz.  c.  4.    Other 
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inferior  embezzlements  and  misdemeanors,  that 
iall  under  this  denomination,  are  punished  by  sta- 
tutes 9  &  10  Will.  111.  c.  41.  1  Geo.  I.  c.  25. 
9  Geo.  I.  c.  8.  and  17  Geo.  II.  e.  40.  with  fine, 
corporal  punishment,  and  imprisonment.  And,  by 
statute  12  Geo.  III.  c.  24.  to  set  on  fire,  burn,  or 
destroy  any  of  his  majesty's  ships  of  war,  whether 
built,  building,  or  repairing ;  or  any  of  the  king's 
arsenals,  magazines,  dock^^yards,  rope^yards,  or 
vietualling-ofiices,  or  materials  thereunto  belong- 
iogl  or  military,  naval,  or  i4ctualltng  stores  or 
ammunition ;  or  causing,  aidii^,  procuring,  abet- 
ting, or  assisting  in,  such  olFence ;  shall  be  felony 
without  benefit  of  clergy. 

5.  Desertion  from  the  king's  armies  in  time 
of  war,  whether  by  land  or  sea,  in  England  or 
in  parts  beyond  the  seas,  is,  by  the  standing  laws 
of  the  land  (exclusive  of  the  annual  acts  of  par- 
liament to  punish  mutiny  and  desertion)  and  par«> 
ticolarly  by  statute  18  Hen.  VI.  c.  19.  amd  5  ^iz. 
c.  5.  made  felony,  but  not  without  benefit  of 
clergy.  But  by  the  statute  2  &  3  Edward  VI. 
c.  2.  dergy  is  tidcen  away  from  such  deserters, 
and  the  offence  is  made  triable  by  the  justices  of 
every  shire.  The  same  statutes  punish  other  in* 
feriinr  nsilitary  offences  with  fines,  imprisonment, 
and  other  penalties. 
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CHAPTER  VIII. 


OF    PRAM0NIRR, 


A  THIRD  Species  of  offence  more  immediately 
affecting  the  king  and  his  government,  thoagh  not 
subject  to  capital  punishment,  is  that  of  pr^eimc- 
rnre :  so  called  from  the  words  of  the  writ  pre- 
paratory to  the  prosecution  thereof;  ^^  pr<emnntre 
facias  A.  £/'  cause  A.  B.  to  be  forewarned  that 
be  appear  before  us  to  answer  the  contempt  where- 
with he  stands  charged ;  which  contempt  is  par- 
ticularly recited  in  the  preamble  to  the  writ*  It 
took  its  original  from  the  exorbitant  power  claimed 
and  exercised  in  England  by  the  pope,  which  even 
in  the  days  lOf  blind  zeal  was  too  heavy  for  our  an* 
cestors  to  bear. 

King  EMward  I.  a  wise  and  magnanimous  prince, 
set  himself  in  earnest  to  shake  off  this  servile  yoke. 
He  would  not  suffer  his  bishops  to  attend  a  general 
council,  till  they  had  sworn  not  to  receive  the 
papal  benediction.  He  made  light  of  all  papal 
bulls  and  processes :  attacking  Scotland  in  defiance 
of  one ;  and  seizing  the  temporalities  of  his  clergy^ 
who,  under  pretence  of  another  refused  to  pay  s 
tax  imposed  by  parliament.  He  strengthened  the 
statutes  of  mortmain;  thereby  closing  the  great 
gulph,  in  which  all  the  lands  of  the  kingdom  were 
in  danger  of  being  swallowed.  And,  one  of  his 
subjects  having  obtained  a  bull  of  excommunication 
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against  another,  he  ordered  him  to  be  executed  as 
^  traitor,  according  to  the  ancient  law.  And  in 
the  thirty  fifth  year  of  his  reign  was  made  the  first 
statute  against  papal  provisions ;  being,  according 
to  sir  Edward  Coke,  the  foundation  of  all  the 
subsequent  statutes  of  praemunire:  which  we 
rank  as  an  offence  immediately  against  the  king, 
because  every  encouragement  of  the  papal  power 
Jaa  diminution  of  the  authority  of  the  crown. 

In  the  writ  for  the  execution  of  all  these  statutes 
the  words  prcBmunire  facias,  being  used  to  com- 
mand a  citation  of  the  party,  have  denominated  in 
common  <  speech  not  only  the  writ^  but  the  offence 
Itself  of  maintaining  the  papal  power,  by  the 
name  of  pr(Bmunire.  The  statute  16  Ric.  II.  c.  5. 
which  enacts,  that  whoever  procures  at  Rome,  or 
elsewhere,  any  translations,  processes,  excommu-- 
nications,  bulls,  instruments,  or  other  things  which 
^oach  the  king,  against  him,  his  crown,  and  realm, 
And  all  persons  aiding  and  assisting  therein,  shall 
^^  put  out  of  the  king's  protection,  their  lands 
ind  goods  forfeited  to  the  king's  use,  and  they  shall 
>e  attached  by  their  bodies  to  answer  to  the  king 
ind  his  council ;  or  process  of  prcemunire  fcuias 
hall  be  made  out  against  them,  as  in  other  cases 
fprovisors. 

The  penalties  of  prcemunire  seem  to  have  kept 
ithin  the  proper  bounds  of  their  original  insti- 
((ion,  the  depressing  the  power  of  the  pope,  up  to 
le  reign  of  Elizabeth :  but,  they  being  pains  of 
)  inconsiderable  consequence,  it  has  been  thought 
to  apply  the  same  to  other  heinous  offences; 

F  F 
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some  of  which  bear  more,  aad  some  less  rela- 
tion to  this  original  offisnce,  and  some  no  relation 
at  all. 

To  molest  the  possessors  of  abbey  lands  granted 
by  parliament  to  Henry  the  Eighth,  and  Eldwaid 
the  Sixth,  is  a  pfiemttiiire.     So  likewise  is  the 
offence  of  acting  as  a  brolcer  or  agent  in  any  usn- 
rioQs  contract,  where  above  ten  per  cent,  interest 
is  taken.    To  obtain  any  stay  of  proceedings^  other 
tlian  by  arrest  of  judgment  or  writ  of  error,  in 
any  suit  for  a  monopoly,  is  likewise  a  prajmunm. 
To  obtain  an  exclusive  patent  for  the  sole  makii^ 
or  importation  of  gunpowder  or  arms,  or  hioder 
others  from  importing  them,  is  also  a  pr^emnmK. 
On  the  abolition,  by  statute  12  Car.U.  c.  24.  of 
purveyance,  and  the  prerogative  of  pre-empdoa 
or  taking  any  victual,  beasts,  or  goods   for  the 
king's  use,  at  a  stated  price,  without  consent  of 
the  proprietor,  the  exertion:  of  any  such  power  for 
the  future  was  declared  to  incur  the  penalties  of 
prccnmnire.    To  assert,  maliciously  and  advisedlyt 
by  speaking  or  wxitii^,  that  both  or  either  house 
of  parliament  have  a  legislative  authority  withost 
the  king,  is  declared  a  praemunire.    By  the  Aobest 
corpus  act  also,  it  is  apr^emttmre,  and.  incapable  of 
the  king's  pardon,  besides  other  heavy  penalti^» 
to  send  any  subject  of  this  realm  a  prisoner  ioto 
any  parts  beyond  the  seas.    Persons  of  eighteen 
years  of  age,  refusing  to  take  the  new  oaths  d 
allegiance,  as  well  as  supremacy,  upon  tender^* 
the  proper  magistrate,  are  subject  to  the  penalties 
of  a  pr^etnicmre ;  Serjeants,  counsellors^  proctors 
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attorneys,  and  all  officers  of  courts,  practising  with- 
out having  taken  the  oaths  of  allegiance  and  su- 
premacy, and  subscribed  the  declaration  against 
popery,  are  guilty  of  a  prtemunirey  whether  the 
oaths  be  tendered  or  no.  To  assert,  maliciously 
and  directly,  by  preaching,  teaching,  or  advisedly 
speaking,  that  the  then  pretended  prince  of  Wales, 
or  any  person  other  than  according  to  the  acts  of 
settlement  and  union,  hath  any  right  to  the  throne 
of  these  kingdoms ;  or  that  the  king  cannot  make 
laws  to  limit. the  descent  of  the  crown;  such 
preaching,  teaching,  or  advisedly  speaking,  is  a 
pT<Bfnunire:  as  writing,  printing,  or  publishing 
the  same  doctines  amounted,  we  may  remember^ 
to  high  treason.  If  the  assembly  of  peers  of  Scot- 
land, convened  to  elect  their  sixteen  representa- 
tives in  the  British  parliament,  shall  presume  to 
treat  of  any  other  matter  save  only  the  election, 
they  incur  the  penalties  of  a  pnemumre.  All  un- 
warrantable undertakings  by  unlawful  subscrip- 
tions, then  commonly  known  by  the  name  of  bub- 
hies,  subject  to  the  penalties  of  a  pr4Bmufiire» 
Sabject  to  the  penalties  of  the  statute  of  pnemu- 
^e  all  such  as  knowingly  and  wilfully  solemnise, 
assist,  or  are  present  at,  any  forbidden  marriage 
of  such  of  the  descendants  of  the  body  of  King 
George  II.  as  are  by  that  act  prohibited  to  contract 
matrimony  without  the  consent  of  the  crown. 

Its  punishment  may  be. gathered  from  the  fore- 
going statutes,  which  are  thus  shortly  summed  up 
by  sir  Ekiward  Coke :  ^^  that,  from  the  conviction, 
the  defendant  shall  be  out  of  the  king's  protection^ 
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and  bis  lands  and  tenements,  goods  and  chattels, 
forfeited  to  the  king:  and  that  his  body  shall  re- 
main in  prison  at  the  king' s  pleasure  ;  or  (as  other 
authorities  have  it)  during  life:"  both  which 
amount  to  the  same  thing ;  as  the  king  by  his  pre- 
rogative may  at  any  time  remit  the  whole^  or  any 
part,  of  the  punishment,  except  in  the  case  of 
transgressing  the  statute  of  habeas  corpus.  Such 
delinquent,  though  protected  as  a  part  of  the  pub- 
lic from  public  wrongs,  can  bring  no  action  for 
any  private  injury,  how  atrocious  soever;  being  so 
far  out  of  the  protection  of  the  law,  that  it  will 
not  guard  his  civil  rights,  nor  remedy  any  griev- 
ance which  he  as  an  individual  may  suffer.  And 
no  man,  knowing  him  to  be  guilty,  can  with  safety 
give  him  comfort,  aid,  or  relief. 


CHAPTER  IX. 

OP   MISPRISIONS   AND    CONTEMPTS,    AFFBCTING 
THE    KING   AND    GOVERNMENT. 

The  fourth  species  of  offences,  more  immediately 
against  the  king  and  government,  are  entitled  mis- 
prisions and  contempts. 

Misprisions  "(a  term  derived  from  the  old  Frencbt 
mespris,  a  neglect  or  contempt)  are,  in  the  accep- 
tation of  our  law,  generally  understood  to  be  all 
such  high  offences  as  are  under  the  degree  of 
capital,  but  nearly  bordering  thereon* 
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I.  Of  the  first,  or  negative  kind,  is  what  is 
called  misprision  of  treason  ;  consisting  in  the  bare 
koowledge  and  concealment  of  treason,  without 
any  degree  of  assent  thereto :  for  any  assent  makes 
the  party  a  principal  traitor.  This  concealment 
becomes  criminal,  if  the  party  apprized  of  the 
treason  does  not,  as  soon  as  conveniently  may 
be,  reveal  it  to  some  judge  of  assize  or  justice 
of  the  peace. 

There  is  also  one  positive  misprision  of  treason, 
created  so  by  act  of  parliament.  The  statute 
i3  Eliz.  c.  2.  enacts,  that  those  who  forge  foreign 
coin,  not  current  in  this  kingdom,  their  aiders, 
abettors,  and  procurers,  shall  all  be  guilty  of 
misprision  of  treason.  The  punishment  of  mis- 
prision of  treason  is  loss  of  the  profits  of  lands 
^^mg  life,  forfeiture  of  goods,  and  imprisonment 
during  life. 

Misprision  of  felony  is  also  the  concealment  of 
a  felony  which  a  man  knows,  but  never  assented 
to;  for,  if  he  assented,  thb  makes  him  either 
principal  or  accessory.  And  the  punishment  of 
this,  in  a  public  officer,  by  the  statute  Westm.  I. 
3  £dw.  I.  c.  9.  is  imprisonment  for  a  year  and 
aday;  in  a  common  person,  imprisonment  for  a 
less  discretionary  time;  and,  in  both,  fine  and 
J^nsom  at  the  king's  pleasure :  which  pleasure 
of  the  king  must  be  observed,  once  for  all,  not 
<o  signify  any  extra-judicial  will  of  the  sovereign, 
but  such  as  is  declared  by  his  representatives,  the 
judges  in  his  courts  of  justice;  ^^ voluntas  regis  in 
f^Tia^  non  in  camera.'* 
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There  k  aha  another  species  of  negative  mis- 
prisions ;  namely,  the  amoealing  of  ireasure'4nnej 
which  belongs  to  the  king  or  his  grantees  by  pre- 
rogative royal :  the  concealment  of  which  was  for- 
merly panishaUe  by  death;  hot  now  only  by  fine 
and  imprisonmenU 

II.  Misprisions,  which  are  merely  poaitivey  are 
generally  denominated  amtempii  or  high  miMk- 
mecmoTS;  of  which 

1.  The  first  and  principal  is  the  mal-flKiiiitii&tra- 
tiom  of  such  bq^  officers,  as  are  in  pirt>lic  tnst 
and  employment.  This  is  nsoally  punished  by  the 
method  of  parliamentary  impeachments  wherdD 
such  penalties,  short  of  death  are  inflicted,  as  to 
the  wisdom  of  the  house  of  peers  shall  seem 
proper;  consisting  usually  of  banishment,  imprisoo- 
ment,  fines,  €ft  perpetual  disability.  Hitherto  also 
may  be  referred  the  ofience  of  embezzUx^  the  pubUc 
money  f  called  among  the  Romans  peculolits^  which 
the  Julian  law  punished  with  death  in  a  magistrate, 
and  with  deportation,  or  banishment,  in  a  private 
person.  With  us  it  is  not  a  capital  crime,  but 
subjects  the  committer  of  it  to  a  discretionary  fin« 
and  imprisonment.  Other  misprisions  are,  in  ge- 
neral, such  contempts  of  the  executive  magistrate, 
as  demonstrate  themselves  by  some  arrogant  aD<l 
undutSAil  behaviour  towards  the  king  and  govcrD- 
ment.    These  are 

2.  Contempts  against  the  king's  pyerogaticf- 
As,  by  refosing  to  assist  him  for  the  good  of  the 
public ;  either  in  his  councils,  by  advice,  if  cMti 
upon;    or  in   his   wars,   by  personal  service  fox 
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defence  of  the  realm^  against  a  rebeliion  or  inva- 
sion. Under  which  class  may  he  ranked  the 
neglecting  to  jote  the  po9^  cmnitatu^f  or  power  of 
the  county,  being  thereunto  required  by  the  sheriff 
or  justices,  according  to  the  statute  2^Hen.V.  c.  8. 
which  is  a  duty  incumbent  upon  alt  that  are  fifteen 
years  of  age,  under  the  degree  of  nobility,  and 
able  to  travel.  Contempts  against  tlie  prerogative 
may  also  be,  by  preferring  the  interests  of  a  foreign 
potentate  to  those  of  oar  own,  or  dcMog  or  receiving 
any  thing  that  may  create  an  undue  inflaenoe  in 
favour  of  such  extrinsic  power;  as,  by  taking  a 
pension  from  any  foreign  prince  without  the  con- 
sent of  the  king.  Or,  by  disobeying  the  king's 
lawful  commands ;  whether  by  writs  issuing  out  of 
his  courts  of  justice,  or  by  a  summons  to  attend 
his  privy  council,  or  by  letters  from  the  king  to  a 
subject  commanding  him  to  return  from  beyond 
the  seas,  (for  disobedience  to  wfakh  his  lands  shall 
be  seized  till  he  does^  return,  and  himself  after- 
wards punished)  or  by  his  writ  of  ne  exeat  regnum, 
or  proclamation,  commanding  the  subject  to  stay 
at  home.  And  so,  lastly,  is  disobedience  to  any 
act  of  parliament,  where  no  particular  penaky 
is  as^gned;  for  then*  it  is  punishable,  like  the 
rest  of  these  contempts,  by  fine  and  imprison- 
ment, at  the  discretion  of  the  king's  courts  of 
justice. 

3.  Contempts  and  misprisions  against  the  king's 
perion  and  govemmenty  may  be  by  speaking  or 
writing  against  them,  cursing  or  wishing  him  ill, 
giving  but  scandalous  stories  concerning  him,  or 
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doing  any  thing  that  may  tend  to  lessen  him  io 
the  esteem  of  his  subjects,  may  weaken  his  govern- 
ment, or  may  raise  jealousies  between  him  and  bis 
people. 

4.  Contempts  against  the  king's  titkf  not 
amounting  to  treason  or  pr<Bmunire,  are  the  deiual 
of  his  right  to  the  crown  in  common  and  unadvised 
discourse;  for,  if  it  be  by  advisedly  speaking,  we 
have  seen  that  it  amounts  to  a  prcBmufdre.  This 
heedless  species  of  contempt  is  however  punbbed 
by  our  law  with  fine  and  imprisonment.  A  con- 
tempt may  also  arise  from  refusing  or  neglecting 
to  take  the  oaths,  appointed  by  statute  for  the 
better  securing  the  government;  and  yet  acting 
in  a  public  office,  place  of  trust,  or  other  ca- 
pacity, for  which  the  said  oaths  are  required  to  be 
taken. 

5.  Contempts  against  the  king's  palaces  or  courts 
qf  justice  havls  always  been  looked  upon  as  high 
misprisions.  Malicious  striking  in  the  king's  pa- 
lace, wherein  his  royal  person  resides,  whereby 
blood  is  drawn,  is  punishable  by  perpetual  ioo- 
prisonment,  and  fine  at  the  king's  pleasure :  and 
also  with  loss  of  the  ofiender's  right  hand* 

Therefore  a  stroke  or  blow  in  such  a  coart  of 
justice,  whether  blood  be  drawn  or  not,  or  even 
assaulting  the  judge  sitting  in  the  court,  by  draw- 
ing a  weapon,  without  any  blow  struck,  is  ponisb- 
able  with  the  loss  of  the  right  hand,  imprison- 
ment for  life,  and  forfeiture  of  goods  and  chattels^ 
and  of  the  profits  of  his  lands  during  life.  A 
rescue  also  of  a  prisoner  from   any  of  the  said 
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courts,  without  striking  a  blow^  is  punished  with 
perpetual  imprisonment,  and  forfeiture  of  goods, 
and  of  the  profits  of  lands  during  life. 

Not  only  such  as  are  guilty  of  an  actual  violence, 
but  of  threatening  or  reproachful  words  to  any 
judge  sitting  in  the  courts^  are  guilty  of  a  high 
misprision,  and  have  been  punished  with  large 
fines,  imprisonment,  and  corporal  punishment. 
And,  even  in  the  inferior  courts  of  the  king,  an 
affray,  or  contemptuous  behaviour,  is  punishable 
with  a  fine  by  the  judges  there  sitting;  as  by  the 
steward  in  a  court-leet,  or  the  like. 

Likewise,  all  such  as  are  guilty  of  any  injurious 
treatment  to  those  who  are  immediately  under  the 
protection  of  a  court  of  justice,  are  punishable  by 
fine  and  imprisonment :  as,  if  a  man  assaults  or 
threatens  his  adversary  for  suing  him,  a  counsellor 
or  attorney  for  being  employed  against  him,  a  juror 
for  his  verdict,  or  a  gaoler  or  other  ministerial 
officer  for  keeping  him  in  custody,  and  properly 
executing  his*  duty. 

Lastly,  to  endeavour  to  dissuade  a  witness  from 
giving  evidence ;  to  disclose  an  examination  before 
the  privy  council :  or,  to  advise  a  prisoner  to  stand 
mute;  (all  of  which  are  impediments  of  justice) 
are  high  misprisions,  and  contempts  of  the  king's 
courts,  and  punishable  by  fine  and  imprisonment. 


F  p  2 
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CHAPTER  X. 

OF  OTFBNCBS  AGAINST  PUBLIC  JUSTICS* 

Thb  order  of  our  distribution  irill  next  lead  as  to 
take  into  consideration  soch  crimes  and  misde- 
meaoors  as  more  especially  afiect  the  commoiiioeoifly 
or  public  polity  of  tbe  kingdom.  The  crimes  and 
misdemeanors  that  more  espedally  aflR^ct  tbe  com- 
monwealth, may  be  divided  into  five  species;  cisi. 
oflenees  against  public  juttticef  against  the  public 
peace,  against  public  trade,  against  the  public 
healihf  and  against  tbe  public  police  or  econmns :  of 
each  of  which  we  will  take  a  cursory  view  in  tbdr 
order. 

First,  then,  of  ofiences  against  public  jtiiltoe  .* 
some  of  which  are  felonious,  whose  punishment 
may  extend  to  death;  others  only  misdemea- 
nors. 

1.  Embezzling  or  vacating  records,  or  falsify- 
ing certain  other  proceedings  in  a  court  of  ju- 
dicature, is  a  felonious  offence  against  public 
justice. 

2.  It  is  enacted  by  statute  14  Edw.  III.  c.  10. 
that  if  any  gaoler  by  too  great  duress  of  imprison- 
ment makes  any  prisoner,  that  he  hath  in  ward, 
become  an  approver  or  an  appellor  against  his 
will;  that  is,  to  accuse  and  turn  evidence 
against  some  other  person:  it  is  felony  in  tbe 
gaoler. 
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3.  A  third  oflfence  against  public  justice  is  ob- 
stntcting  the  executfon  of  lawful  process.     And  it 
hath  been  holden,  that  the  party  opposing  such 
arrest  becomes  thereby  parHc6p«  crintinw;  that  is, 
an  accessory  in  felony,  and  a  principal  in   high 
treason.    Persons  opposing  the  execution  of  any 
process  in  pretended  privileged  places  within  the 
bills  of  mortality,  or  abusing  any  officer  in  his  en- 
deavours to  execute  his  duty  therein,  so  that  he 
receives  bodily  hurt,  shall  be  guilty  of  felony,  and 
transported  for  seven  years :  and  persons  in  dis- 
guise, joining  in   or  abetting  any  riot   or  tumult 
on   such    account,   or    opposing  any  process,  or 
assaulting  and  abusing  any  officer  executing,  or  for 
having  executed  the  same,  shall  be  felons  without 
benefit  of  clergy. 

4.  An  escape  of  a  person  arrested  upon  crimi- 
nal process,  by  eluding  the  vigilance  of  his  keepers 
before  he  is  put  in  hold,  is  also  an  offence  against 
public  justice,  and  the  party  himself  is  also  punish- 
able by  fine  or  imprisonment;  for  he  ought  to 
submit  himself  quietly  to  custody,  till  cleared  by 
due  course  of  justice.  Officers  who,  after  arrest, 
^gligently  permit  a  felon,  to  escape,  are  also 
punishable  by  fine :  but  voluntary  escapes,  by  con- 
sent and  connivance  of  the  officer,  are  a  much 
niore  serious  offence  :  for  it  is  generally  agreed 
that  such  escapes  amount  to  the  same  kind  of 
offence,  and  are  punishable  in  the  same  degree, 
as  the  offence  of  which  the  prisoner  is  guilty,  and 
for  which  he  is  in  custody,  whether  he  was  actually 
committed  to  gaol,  or  only  under  a  bare  arrest. 
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But  tlie  officer  cannot  be  thus  punished  till  the  ori- 
ginal delinquent  hath  actually  received  jadgment  or 
been  attainted^  upon  verdict^  confession,  or  out- 
lawry, of  the  crime  for  which  he  was  so  com- 
mitted or  arrested.  But,  before  the  convictioD 
of  the  principal  party,  the  o£Bcer  thus  neglecting 
his  duty  may  be  fined  and  imprisoned  for  a  mis- 
demeanor. 

5.  Breach  of  prison  by  the  offender  himself^ 
when  committed  for. ant/  cause,  was  felony  at  the 
common  law:  or  even  conspiring  to  break  it.  So 
that  to  break  prison  and  escape,  when  lawfully 
committed  for  any  treason  or  felony,  remains  still 
felony  as  at  the.  common  law ;  and  to  break  pri- 
son (whether  it  be  the  county  gaol,  the  stocks, 
or  other  usual  place  of  security)  when  lawfully 
confined  upon  any  other  inferior  charge,  is  still 
punishable  as  a  high  misdemeanor  by  fine  and  im* 
prisonment. 

6.  Rescue  is  the  forcibly  and  knowingly  freeiog 
another  from  an  arrest  or  imprisonment;  and  it  is 
generally  the  same  offence  in  the  stranger  so  rescu- 
ing, as  it  would  have  been  in  a  gaoler  to  have 
voluntarily  permitted  an  escape.  A  rescue  there- 
fore of  one  apprehended  for  felony,  is  felony;  for 
treason,  treason;  and  for  a  misdemeanor,  amis- 
demeanor  also.  But  here  likewise,  as  upon  volao- 
tary  escapes,  the  principal  must  first  be  attainted 
or  receive  judgment  before  the  rescuer  can  be  pu- 
nished :  and  for  the  same  reason ;  because  perhaps 
in  fact  it  may  turn  out  that  there  has  been  uo 
offence  committed. 


OF  PUBLIC   WRONGS.  C6\ 

7*  Another  capital  ofFence  against  public  justice 
is  the  returning  from  transportation^  or  being  seen 
at  large  in  Great  Britain,  before  the  expiration  of 
the  term  for  which  the  offender  was  ordered  to  be 
transported,  or  had  agreed  to  transport  himself. 
This  is  made  felony  without  benefit  of  clergy  in 
all  cases,  by  statutes  4  Geo.  I.  c.  II.  6  Geo.  I. 
c.  23.  16  Geo.  II.  c.  15.  and  8  Geo.  III.  c.  15. 
as  is  ^Iso  the  assisting  them  to  escape  from  such 
as  are  conveying  them  to  the  port  of  transpor- 
tation. 

8.  An  eighth  is  that  of  taking  a  reward,  under 
pretence  of  helping  the  owner  to  his  stolen  goods* 
This  was  a  contrivance  carried  to  a  great  length  of 
villany  in  the  beginning  of  the  reign  of  George 
the  First :  the  confederates  of  the  felons  thus 
disposing  of  stolen  goods,  at  a  cheap  rate,  to 
the  owners  themselves,  and  thereby  stifling  all 
farther  inquiry.  The  famous  Jonathan  Wild  had 
under  him  a  well-disciplined  corps  of  thieves,  who 
brought  in  all  their  spoils  to  him :  and  he  kept  a 
sort  of  public  office  for  restoring  them  to  the  own- 
ers at  half  price.  To  prevent  which  audacious 
practice,  to  the  ruin  and  in  defiance  of  public  jus- 
tice, it  was  enacted  by  statute  4  Geo.  I.  c.  11.  that 
whoever  shall  take  a  reward  under  the  pretence  of 
helping  any  one  to  stolen  goods,  shall  suffer  as  the 
felon  who  stole  them ;  unless  he  causes  such  prin- 
cipal felon  to  be  apprehended  and  brought  to  trial, 
and  also  gives  evidence  against  him. 

9.  Receiving  of  stolen  goods,  knowing  them  to 
be  stolen,  is  also  a  high  misdemeanor  and  affront  to 
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14.  The  compounding  o/'in/brmaf ion^  upon  penal 
statutes  are  an  offence  of  an  equivalent  nature  ia 
criminal  causes:  and  are,  besides,  an  additional 
misdemeanor  against  public  justice,  by  contribat- 
ing  to  make  the  laws  odious  to  the  people.  At 
once,  therefore,  to  discourage  malicious  informers, 
and  to  provide  that  offences,  when  once  discovered, 
shall  be  duly  prosecuted,  it  is  enacted  by  statute 
18  Eliz.  c.  5.  that  if  any  person  informing  under 
pretence  of  any  penal  law,  makes  any  composition 
without  leave  of  the  court,  or  takes  any  money  or 
promise  from  the  defendant  to  excuse  him,  (which 
demonstrates  his  intent  in  commencing  the  pro- 
secution to  be  merely  to  serve  his  own  ends, 
and  not  for  the  public  good)  he  shall  forfeit  L.  10. 
shall  stand  two  hours  on  the  pillory,  and  siiall  be 
for  ever  disabled  to  sue  on  any  popular  or  penal 
statute. 

15.  A  conspiracy  also  to  indict  an  innocent  man 
of  felony  falsely  and  maliciously,  who  is  accord- 
ingly indicted  and  acquitted,  is  a  farther  abuse  and 
perversion  of  public  justice;  for  which  the  party 
injured  may  either  have  a  civil  action  by  writ  of 
conspiracy,  or  the  conspirators  (for  there  must  be 
at  least  two  to  form  a  conspiracy)  may  be  indicted 
at  the  suit  of  the  king ;  and  the  delinquents  are 
usually  sentenced  to  imprisonment,  fine,  and  pil- 
lory. To  this  head  may  be  referred  the  offence  of 
sending  letters,  threatening  to  accuse  any  person 
of  a  crime  punishable  with  death,  transportation, 
pillory,  or  other  infamous  punishment,  with  a  view 
to  extort  from  him  any  money  or  other  valuable 
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chattels.  This  is  punishable  by  statute  SO  Geo.  II. 
c.  24.  at  the  discretion  of  the  courts  with  fine,  iin- 
prisonment,  pillory^  whipping,  or  transportation  for 
seven  years. 

16.  The  next  offence  against  public  justice  is 
when  the  suit  is  past  its  commencement,  and  come 
to  trial.  And  that  is  the  crime  of  wilful  and  cor- 
rupt perjury  :  which  is  defined  by  sir  Edward  Coke, 
to  be  a  crime  committed  when  a  lawful  oath  is  ad- 
ministered, in  some  judicial  proceeding,  to  a  per- 
son who  swears  vnlfuUy,  absolutely^  and  falsely ,  in 
a  matter  material  to  the  issue  or  point  in  question. 
The  law  takes  no  notice,  of  any  perjury  but  such  as 
is  committed  in  some  court  of  justice,  having 
power  to  administer  an  oath  ]  oti  before  some  ma- 
gistrate or  proper  officer,  invested  with  a  similar 
authority,  in  some  proceedings  relative  to  a  civil 
suit  or  a  criminal  prosecution :  for  it  esteems  all 
other  oaths  unnecessary  at  least,  and  therefore  will 
not  punish  the  breach  of  them.  For  which  reason 
it  is  much  to  be  questioned,  how  far  any  magistrate 
is  justifiable  in  taking  a  voluntary  (i^davit  in  any 
extra-judicial  matter,  as  is  now  too  frequent  upon 
every  petty  occasion  :  since  it  is  more  than  possible, 
that  by  such  idle  oaths  a  man  may  frequently  in 
foro  cofiscientuB  incur  the  guilt,  and  at  the  same 
time  evade  the  temporal  penalties  of  perjury.  The 
perjury  must  also  be  corrupt,  (that  is,  committed 
fnalo  animo)  wilful,  positive,  and  absolute;  not 
upon  surprise,  or  the  like :  it  also  must  be  in  some 
point  material  to  the  question  in  dispute ;  for  if  it 
only  be  in  some  trifling  collateral  circumstance,  to 
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which  no  regard  is  paid,  it  is  no  more  penal  ihan 
in  the  voluntary  extra-judicial  oaths  before-men- 
tioned.     Subornation  of  peijury  is  the  ofience  of 
procaring  another  to  take  such  a  false  oath,  as 
constitutes  perjury  in  the  principal.    The  ppnisb- 
ment  of  perjury  and  subornation,  at  common  law, 
has  been  various.    It  was  anciently  death  5  after- 
wards banishment,  or  cutting  out  the  tongue ;  then 
forfeiture  of  goods ;  and  now  it  is  fine  and  impri- 
sonment, and  never  more  to  be  capable  of  bearing 
testimony. 

17.  Bribery  is  the  next  species  of  oflfeiice  against 
public  justice;  which  is,  when  a  judge,  orotber 
person  concerned  in  the  administration  of  josrice, 
takes  any  undue  reward  to  influence  hts  bebavioor 
in  his  oiBce. 

In  England,  this  offence  of  taking  bribes  is  pu- 
nished, in  inferior  ofiicers,  with  fine  and  imprison- 
ment ;  and  in  those  who  ofier  a  bribe,  though  not 
taken,  the  same.  But  in  judges,  especially  the 
superior  ones,  it  hath  been  always  looked  upon  so 
heinous  an  offence,  that  the  chief  justice  Thoq) 
was  hanged  for  it  in  the  reign  of  Edward  III. 
By  a  statute  1 1  Hen.  IV.  all  judges  and  offieers 
of  the  king,  convicted  of  bribery,  shall  forfeit 
treble  the  bribe,  be  punished  at  the  king's  will, 
and  be  discharged  from,  the  king's  service  for 
ever. 

18.  EnAracery  is  an  attempt  toinflueDceajun 
corruptly  to  one  side  by  promises,  persuasions, 
entreaties,  money,  entertainments,  and  the  like. 
The  punishment  for  the  person  embracing  is  by 
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fine  and  imprisoDment ;  and  for  the  jmor  so  em- 
braced, if  it  be  by  taking  money,  the  punishment 
is  (by  divers  statutes  of  the  reign  of  Edw.  III.) 
perpetual  infamy,  imprisonment  for  a  year,  and 
forfeiture  of  the  tenfold  value. 

19.  The  fake  verdict  of  jurors,  whether  occa- 
sioned by  embracery  or  liot,  was  anciently  con- 
sidered as  criminal,  and  therefore  exemplarily 
punished  by  attaint  in  the  manner  formerly  men- 
tioned. 

20.  Another  ofience  of  the  same  species  is  the 
negUgence  qf  pubUc  officers,  entrusted  with  the 
administration  of  justice,  as  sherifis,  coroners,  con- 
stables, and  the  like:  which  makes  the  offender 
liable  to  be  fined :  and  in  very  notorious  cases  will 
amount  to  a  forfeiture  of  his  office,  if  it  be  a  be^ 
neficial  one. 

21 .  Oppression  and  tyrannical  partiality  of  judges, 
justices,  and  other  magistrates,  in  the  administra- 
tion and  under  the  colour  of  their  office.  However, 
when  prosecuted,  either  by  impeachment  in  par- 
liament, or  by  information  in  the  court  of  king's 
bench,  (according  to  the  rank  of  the  offenders)  it 
it  is  sure  to  be  severely  punished  with  forfeiture  of 
their  offices,  (either  consequential  or  immediate) 
fines,  imprisonment,  or  other  discretionary  censure, 
regulated  by  the  nature  and  aggravations  of  the 
offence  committed. 

22.  Lastly,  extortion  is  an  abuse  of  public  justice, 
which  consists  in  any  officer's  unlawfully  taking, 
by  colour  of  his  office,  from  any  roan,  any  money  or 
thing  of  value,  that  is  not  due  to  him,  or  more 
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than  bis  dae^  or  before  it  is  dae.  The-  punishment 
is  fine  and  imprisonment,  and  sometimes  a  for- 
feitore  of  the  office. 


CHAPTER  XI. 

OF  OFFBNCS6   AGAINST  THB  FDBUC  PBACB. 

Wb  are  next  to  consider  ofiences  against  the 
public  peace ;  the  conservation  of  which  is  in- 
trusted  to  the  king  and  his  officers.  These  ofiences 
are  either  such  as  are  an  actual  breach  of  the 
peace;  or  constructively  so,  by  tending  to  make 
others  break  it.  Both  of  these  species  are  also 
either  felonious,  or  not  felonious. 

1.  The  riotous  assembling  of  twelve  persons,  or 
more,  and  not  dispersing  upon  proclamation.  The 
statute  1  Geo.  I.  c.  5.  enacts,  that  if  any  twelve 
persons  are  unlawfully  assembled  to  the  disturbance 
of  the  peace,  and  any  one  justice  of  the  peace, 
sheriff,  under-sheriff,  or  mayor  of  a  town,  sball 
think  proper  to  command  them  by  proclamation  to 
disperse,  if  they  contemn  his  orders  and  continue 
together  for  one  hour  afterwards,  such  contempt 
shall  be  felony,  without  benefit  of  clergy.  Andfui- 
ther,  if  the  reading  of  the  proclamation  be  by  force 
opposed,  or  the  reader  be  in  any  manner  wilfuU/ 
hindered  from  the  reading  of  it,  such  opposers  and 
hinderers  ai:e  felons,  without  benefit  of  clergy :  and 
all  persons  to  whom  such  proclamation  might  to 
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have  been  made,  and  knowing  of  such  hindrance, 
and  not  dispersing^  are  felons,  without  benefit  of 
clergy. 

2.  By  the  statute  9  Geo.  I.  c.  22.  to  appear 
armed  in  any  enclosed  forest  or  place  where  deer 
are  usually  kept,  or  in  any  warren  for  hares  or 
conies,  or  in  any  high  road,  open  heath,  common, 
or  down,  by  day,  or  night,  with  faces  blacked  or 
otherwise  disguised,  or  (being  so  disguised)  to 
hunt,  wound,  kill,  or  steal  any  deer,  to  rob  a 
warren,  or  to  steal  fish,  or  to  procure  by  gift  or 
promise  of  reward  any  person  to  join  them  in 
such  unlawful  act,  is  felony  without  benefit  of 
clergy. 

3.  Also,  by  the  same  statute  9  Geo.  I.  c.  22. 
amended  by  statute  27  Geo.  IT.  c.  15.  knowingly 
to  send  any  letter  without  a  name,  or  with  a  fic- 
titious name,  demanding  money,  venison,  or  any 
other  valuable  thing,  or  threatening  (without  any 
demand)  to  kill  any  of  the  king's  subjects,  or  to 
fire  their  houses,  out-houses,  barns,  or  ricks,  is 
made  felony,  without  benefit  of  clergy. 

By  the  statute  4  Geo.  III.  c.  12.  maliciously  to 
damage  or  destroy  any  banks,  sluices,  or  other 
works  on  any  navigable  river,  to  open  the  floodgates^ 
or  otherwise  obstruct  the  navigation,  is  made  fe« 
lony,  punishable  with  transportation  for  seven 
years.  And  by  the  statute  7  Geo.  Ill,  c.  40. 
(which  repeals  all  former  acts  relating  to  turnpikes) 
maliciously  to  pull  down  or  otherwise  destroy  any 
turnpike-gate,  or  fence,  toll-house,  or  weighing- 
f?ngiqe  thereunto  belonging,  erected  by  authority 
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of  parliament,  or  to  rescue  any  person  in  custody 
for  the  same,  is  made  felony  without  benefit  of 
clergy;  and  the  indictment  may  be  inquired  of  and 
tried  in  any  adjacent  county.  The  remaining  of- 
fences against  the  public  peace  are  merely  misde- 
meanors, and  no  felonies ;  as, 

5.  Affrays  (from  affirfAer,  to  terrify)  are  the 
fighting  of  two  or  more  persons  in  some  public 
place,  to  the  terror  of  his  majesty's  subjects :  for, 
if  the  fighting  be  in  private,  it  is  no  affi^  but  an 
atsault.  Affrays  may  be  suppressed  by  any  private 
person  present,  who  is  justifiable  in  endeayonriog 
to  part  the  combatants,  whatever  consequence  may 
ensue.  But  more  especially  the  constable,  or  otber 
similar  of&cer,  however  denominated,  is  bound  to 
keep  the  peace;  and  to  that  purpose  may  break 
open  doors  to  suppress  an  affray,  or  apprehend  the 
affrayers  ;  and  may  either  carry  them  before  a  jus- 
tice, or  imprison  them  by  his  own  authority  for 
a  convenient  space  till  the  heat  is  over ;  and  may 
then  perhaps  also  make  them  find  sureties  for  the 
peace.  The  punishment  of  common  affrays  is  by 
fine  and  imprisonment ;  the  measure  of  which 
must  be  regulated  by  the  circumstances  of  the 
case*  Two  persons  may  be  guilty  of  an  affray) 
but, 

6.  Riots,  touts  J  and  urdawfal  assemblies^  most 
have  three  persons  at  least  to  constitute  them.  Ao  j 
nrdau\ful  assembly  is  when  three,  or  more,  do 
assemble  themselves  together  to  do  an  unlawful 
act,  as  to  pull  down  enclosures,  to  destroy  a  warren 
or  the  game  therein ;  and  part  without  doing  it,  of 
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making  any  motion  towards  it.     A  rout  is  where 
three  or  more  meet  to  do  an  unlawful  act  upon  a 
common  quarrel,  as  forcibly  breaking  down  fences 
upon  a  right  claimed  of  common,  or  of  way ;  and 
make  some  advances  towards  it.     A  riot  is  where 
three  or  more  actually  do  an  unlawful  act  of  vio^ 
lence,  either  with  or  without  a  common  cause  or 
quarrel :  as  if  they  beat  a  man ;  or  hunt  and  kill 
game  in  another's  park,  chase,  warren,  or  liberty ; 
or  do  any  other  unlawful  act,  with  force  and  vio- 
lence; or  even  do  a  lawful  act,  as  removing  a 
nuisance,    in  a  violent  and  tumultuous  manner. 
The  punishment  of  unlawful  assemblies,  if  to  the 
number  of  twelve,  we  have  just  now  seen,  may 
be  capital,   according  to  the  circumstances  that 
attend  it ;  but,  from  the  number  of  three  to  eleven, 
is  by  fine  and  imprisonment  only.    The  same  is 
the  case  in  riots  and  routs  by  the  common  law;  to 
which  the  pillory  in  very  enormous  cases  has  been 
sometimes  superadded* 

7.  Nearly  related  to  this  head  of  riots  is  the 
offence  of  tumultuous  petitioning.  By  statute 
13  Car.  11.  St.  K  c.  5.  it  is  enacted,  that  not^more 
than  twenty  tiames  shall  be  signed  to  any  petition 
to  the  king  or  either  house  of  parliament,  for  any 
alterati(Hi  of  matters  established  by  law  in  church 
or  state ;  unless  the  contents  thereof  be  previously 
approved,  in  the  country,  by  three  justices,  or  the 
majority  of  the  grand  jury  at  the  assizes  or  quarter 
sessions ;  and,  in  London,  by  the  lord  mayor,  al- 
dermen, and  common  council :  and  that  no  petition 
shall  be  delivered  by  a  company  of  more  than  ten 
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persons :  on  pain  in  either  case  of  incarriog  a 
penalty  not  exceeding  X..IOO.  and  three  months 
imprisonment. 

8.  A  forcible  entry  or  detainer^  which  is  com- 
mitted by  violently  taking  or  keeping  possession  of 
lands  and  tenements,  with  menaces,  force,  and 
arms,  and  without  the  authority  of  law. 

9.  The  offence  of  riding  or  going  armed,  with 
dangerous  or  unusual  weapons,  is  a  crime  against 
the  public  peace,  by  terrifying  the  good  people  of 
the  land,  and  is  particularly  prohibited  by  the  sta- 
tute of  Northampton,  2  Edw.  III.  c.  3.  upon  pain 
of  forfeiture  of  the  arms,  and  imprisonment  during 
the  king's  pleasure. 

10.  Spreading /abe  neios,  to  make  discord  be- 
tween the  king  and  nobility,  or  concerning  any 
great  man  of  the  realm,  is  punishable  by  common 
law  with  fine  and  imprisonment. 

11.  False  and  pretended  prophecies,  with  intent 
to  disturb  the  peace,  are  equally  unlawful,  and 
more  penal,  as  they  raise  enthusiastic  jealousies  io 
the  people,  and  terrify  them  with  imaginary  fears. 
And  by  the  statute  5  £liz.  c.  15.  the  penalty  for 
the  first  offence  is  a  fine  of  ten  pounds  and 
one  year's  imprisonment;  for  the  second,  for- 
feiture of  all  goods  and  chattels,  and  imprisonmeot 
during  life. 

12.  Besides  actual  breaches  of  the  peace,  Bnj 
thing  that  tends  to  provoke  or  excite  others  to 
break  it,  is  an  offence  of  the  same  denominatioo. 
Therefore  challenges  to  fight,  either  by  word  or 
letter,  or  to  be  the  bearer  of  such  challenge,  arc 
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punishable  by  fine  and  imprisonmeuti  according 
to  the  circumstances  of  the  offence.  If  this  chal- 
lenge arises  on  account  of  any  money  won  at  gam- 
ing, or  if  any  assault  or  affray  happen  upon  such 
account,  the  offender  by  statute  9  Ann.  c.  H.  shall 
forfeit  all  his  goods  to  the  crown,  and  suffer  two 
years  imprisonment. 

13.  Of  a  nature  very  similar  to  challenges  are 
libelsy  libeUifamosiy  which,  taken  after  their  largest 
and  most  extensive  sense,  signify  any  writings, 
pictures,  or  the  like,  of  an  immoral  or  illegal  ten- 
dency ;  but,  in  the  sense  under  which  we  are  now 
to  consider  them,  are  malicious  defamations  of  any 
person,  and  especially  a  magistrate,  made  public 
by  either  printing,  writing,  signs,  or  pictures,  in 
order  to  provoke  him  to  wrath,  or  expose  him  to 
public  hatred,  contempt,  and  ridicule.  The  direct 
tendency  of  these  libels  is  the  breach  of  the  public 
peace,  by  stirring  up  the  objects  of  them  to  re- 
venge, and  perhaps  to  bloodshed.  The  commu- 
nication of  a  libel  to  any  one  person  is  a  publica- 
tion in  the  eye  of  the  law,  and  therefore  the  send- 
ing an  abusive  private  letter  to  a  man  is  as  much 
a  libel  as  if  it  were  openly  printed,  for  it  equally 
tends  to  a  breach  of  the  peace.  For  the  same 
reason  it  is  immaterial  with  respect  to  the  essence 
of  a  libel,  whether  the  matter  of  it  be  true 
or  false,  since  the  provocation,  and  not  the 
falsity^ is  the  thing  to  be  punished  criminally: 
though,  doubtless,  the  falsehood  of  it  may  aggra- 
vate its  guilt,  a^d  enhance  its  punishment.  In  a 
civil   action,    we    may  remember,    a  libel  must 
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ap|iear  to  be  iabe^  as  well  as  scandalous.  The 
pimishment  of  sach  libeilera,  for  either  makiDg, 
rqieating,  priodng,  or  publishiog  the  Ubel>  is 
fine  and  sach  corporal  punishment  as  the  court 
in  its  discretion  shall  inffict;  regarding  the  cpisQ- 
tity  of  the  oflbnce,  and  the  quality  of  the  ofiblder. 


CHAPTER  XII. 

OV  OFVFKNCBS  AGAINST  PUBLIC  TRADB. 

OiTFBNCEs  against  public  tradef  like  those  of  the 
preceding  classes,  are  either  Monions,  or  not  fdo- 
nioas.    Of  the  first  sort  are, 

i.  Owlingi  so  called  from  its  being  usually  car- 
ried on  the  night,  which  is  the  offence  of  tnns- 
porting  wool  or  sheep  out  of  this  kingdom,  to  the 
detriment  of  its  staple  manufactured. 

2.  Smuggling,  or  the  ofience  of  importing  goods 
without  paying  the  duties  imposed  thereon  by  the 
laws  of  the  customs  and  excise,  is  an  ofience  ge- 
rally  connected  and  carried  on  hand  in  hand  with 
the  former.  This  is  restrained  by  a  great  ?aricty 
of  statutes,  which  inflict  pecuniary  penalties  and 
seizure  of  the  goods  for  clandestine  smuggling;  ^^ 
n&x.  the  guilt  of  felony,  with  transportation  fot 
seren  years,  upon  more  open,  daring,  and  avowea 
jNractices. 

3.  Another  ofience  against  public  trade  is  frao- 
dalent  bankruptey^  which  was  sufficiently  spokeo 
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of  in  a  former  book ;  I  shall  therefore  here  bmrely 
mention  the  several  specie^  of  fraud,  taken  notice 
of  by  the  statute  law  :  viz.  the  bankrupt's  neglect 
of  surrendering  himself  to  his  creditors ;  his  non^- 
coDformity  to  the  directions  of  the  several  statute^  I 
his  concealing  or  embeszling  his  effects  to  the 
value  of  L.20.  and  his  withholding  any  books  or 
writings  with  intent  to  defraud  his  creditors:  all 
which  the  policy  of  our  commercial  country  has 
made  felony  trithout  benefit  of  clergy.    And^  even 
without  actual  Araud^  if  the  bankrupt  cannot  make 
it  appear  that  he  is  disabled  from  paying  his  debts 
by  some  casual  loss^    he    sball^  by    the  statute 
^1  Jae.^  I.   e^  19*  be  set  on  the  pillory  for  two 
hoars^  with  one  of  his  ears  ntAled  to  the  same^ 
and  cut  off.    To  this  head  we  may  also  subjoin^ 
thtit^  by  statute  S2  Geo*  IL  c*  28..  as  altered  by 
33  Geok  IIL  o.  5^  it  is  felony  punishable  by  trans- 
portation for  seven  years>  If  a  prisoner^  charged  in 
eketstttion  for  any  debt  under  Z^SOO.  neglects  or 
refuses^  on   demand^  to  discover  and   deliver  up 
his  efiects  for  the  benefit  of  his  creditors.    And 
these  are  the  only  felonious  offences  against  pub* 
He  trade ;  the  residue  being  mere  misdemeanors : 
as^ 

4.  Usury,  which  is  an  unlawful  contract  upon 
the  loan  of  money,  to  receive  the  same  again  with 
exorbitant  increase.  Wherefore  not  only  all  con^ 
tracts  for  taking  more  are  in  themselves  totally  void, 
but  also  the  lender  shall  forfeit  treble  the  money 
borfowed. 

5.  Cheating  is    another  offence^    more  imnie* 
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diatdy  against  public  trade;    as  that  cannot  be 
carried  on  without  a  punctilious  regard  to  common 
honesty,  and  faith  between  man  and  man.    Hither 
therefore  may  be  referred  that  prodigious  moltitode 
of  statutes,  which  are  made  to  restrain  and  ponish 
deceits  in  particular  trades,  hut  which  are  chiefly  of 
use  among  the  traders  themselves.     The  genera} 
punishment  for  all  frauds  of  this  kind,  if  indicted 
(as  they  may  be)  at  common  law,  is  by  fine  and 
imprisonment.     Lastly,  any  deceitful  practice,  in 
cozening  another  by  artful  means,  whether  in  mat- 
ters of  trade  or  otherwise,  as  by  playing  mth  false 
dice,  or  the  like,  is  punishable  with  fine,  ioQprisoQ- 
ment,  and   pillory.      And,    if   any  man    defraud 
another  of  any  valuable  chattels  by  colour  of  aoy 
false  token,  couniterfeit  :letter,  or  false  pretence,  or 
pawns  or  disposes  of  ahotber's  goods  without  the 
consent  of  the  owner,  he  shall  sufier  such  punish* 
ment  by  imprisonment,  fine,  pillory,  transportation, 
whipping,  or  other  corporal  pain,  as  the  courts  shall 
direct. 

6.  The  offence  of  forestalling  the  market  is  also 
an  offence  against  public  trade.  This,  which  (as 
well  as  the  two  following)  is  also  an  offence  at 
common  law,  was  described  by  statute  5  &  6  Ed- 
ward. VI.  c.  14.  to  be  the  buying  or  contracting 
for  any  merchandize  or  victual  coming  in  the 
way  to  market  ^  or  dissuading  persons  from  bring- 
ing their  goods  or  provisions  there ;  or  persoadiog 
them  to  enhance  the  price,  when  there :  any  of 
which  practices  make  the  market  dearer  to  the  hit 
trad^i:. 
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7.  Regrating  was  described  by  the  same  sta- 
tute to  be  the  buying  of  corn,  or  other  dead 
victual^  ID  any  market,  and  selling  it  again  in  the 
same  market,  or  within  four  miles  of  the  place. 
For  this  also  enhances  the  price  of  the  provisions, 
as  every  successive  seller  must  have  a  successive 
profit. 

8.  Engrossing  was  also  described  to  be  the 
getting  into  one's  possession,  or,. buying  up,  large 
quQQtities  of  com  or  other  dead  victuals,  with  in- 
tent to  sell  them  again.  This  must  of  course  be 
injurious  to  the  public,  by  putting  it  in  the  power 
of  one  or  two  rich  men  to  raise  the  price  of  pro- 
visions at  their  own  discretion.  And  so  the  total 
engrossing  of  any  other. commodity,  with  intent  to 
sell  it  at  an  unreasonable  price,  is  an  offence  indict- 
able and  finable  at  the  common  law...    ' 

9.  Monopolies  are  much  the  same  ofience  in 
other  branches  of  trade,  that  engrossing  is  in  pro- 
visk)ns:  being  a  licence  or  privilege  allowed  by 
the  king  for  the  sole  buying  and  selling,  making, 
working  or  using  of  any  thing  whatsoever,  whereby 
the  subject  in  general  is  restrained  from  that  li- 
berty of  manufacturing  or  trading  which  he  had 
before  3  but  these  were  in  a  great  measure  reme- 
died by  statute  21  Jac.  I.  c.  3.  which  declares  such 
mooopolies  to  be  contrary  to  law' and  void  ;  except 
as  to  patents,  not  exceeding  the  grant  of  fourteen 
years,  to  the  authors  of  new  inventions,  and  ex- 
cept also  patents  concerning  printing,  salt-petre^ 
gunpowder,  great  ordnance  and  shot)  and  mono- 
polists are  punished  with  tlie  forfeiture  of  treble 
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danmgef  «nd  double  ooatSi  to  those  whom  they 
attempt  to  disturb*  Combiaatioiis  also  amoog 
victualler$  or  artificers^  to  raise  the  price  of  pfo- 
visions,  or  any  eommoditlea,  or  the  rate  of  labour, 
are  in  many  c«9ea  severely  paoished  by  paitioobr 
statutes. 

10.  To  exercise  a  irade  in  any  town,  withost 
baring  preyiotoaly  served  as  an  apprentice  for  seven 
years*  is  looked  upon  to  be  detrimeiital  to  pablic 
trade*  upon  the  supposed  want  of  sufficient  skill  io 
the  trader;  and  therefore  is  punished  by  statute 
5  Elbe.  c.  4.  with  the  fiDrfetture  of  forty  slulliogs  by 
the  month. 

11.  Lastly^  to  prevent  the  destruction  of  oor 
home  manufactures*  by  tratisporltng^  cntd  sedumg 
our  artists  to  settle  abroad,  it  is  provided,  by  sta- 
tute 5  Geo.  I.  c.  27*  that  such  as  so  entice  or  se- 
duce them  shall  be  fined  JL 100.  and  be  imprisoned 
three  months ;  and  for  the  second  oSence  shall  be 
fined  at  discretion,  and  be  imprisoned  a  year:  ud 
the  artificers^  so  going  into  foreign  countries,  and 
not  returning  within  six  months  after  warning  givco 
them  by  the  British  ambassador  where  they  reside, 
shall  be  deemed  aliens,  and  forfeit  all  their  lands 
and  goods,  and  aliall  be  incapable  of  any  legacy  or 
gift.     And  any  person  exporting  any  tools  or  uten- 
sils used  in  the  silk,  linen,  cotton,  or  woolkQ  0a- 
nufiactures,  (excepting  wool-cards  to  North  Ame- 
rica)  he  forfeits  the  same  and  X..200.  and  tbe 
captain  c^  the   ship   (having  knowledge  thereof) 
JL  100. :  and  if  auy  captain  of  a  king*s  ship,  <^ 
^cer  of   the  customs,    knowingly  suffers  such 
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exportatioDy  he  forfeits  L.  200.  and  his  eaipIoynieDt ; 
and  is  for  ever  made  incapable  of  bearing  any  pub- 
lic office :  and  every  person  collecting  such  tools 
or  utensils,  in  order  to  export  the  samcj  shall  on 
con^ction  at  the  aseizes  forfeit  such  tools,  and  also 
L.200. 


CHAPTER  XIIL 

OF    OFFKNCBS    ilQAINSt    THB  PUBLIC   HBALTH,- 
AND  THE  PUBLIC    POLICB   OR   KCONOMT. 

Thb  fourth  species  of  offences,  more  especially 
aflfecting  the  commonwealth,  are  such  as  are  against 
the  public  heaiUh  of  the  nation. 

1 .  The  first  of  these  offences  is  a  felony.  For, 
by  statute  1  Jac.  I.  c.  SI.  it  is  enacted,  that  if  any 
person,  infected  with  the  plague,  or  dwelling  in 
any  infected  house,  be  commanded  by  the  lord 
mayor  or  constable,  or  other  head  officer  of  his. 
town  m  vill,  to  keep  bis  house,  and  ^shall  venture 
to  disobey  it,  and  goes  abroad,  and  converses  in 
company,  ff  he  has  no  plague  sore  upon  him, 
he  shall  be  punished  as  a  vagabond  by  whipping, 
and  be  bound  to  his  good  l>ehaviour ;  but  if  he  has 
any  infectious  sore  upon  him  uncured,  be  then 
shall  be  guilty  of  felony.  The  method  of  per- 
forming qyarantinCf  or  forty  days  probation,  by 
ships  coming  from  infected  countries,  is  put  in  a 
much    more    regular   and    effectual    order    than 
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formerly;  and  masters  of  ships  coming  from  in- 
fected places,  and  disobeying  the  directions  there 
given,  or  having  the  plague  on  b^d  and  conceal- 
ing it,  are  guilty  of  felony  without  benefit  of 
clergy.  The  same  penalty  also  attends  persons 
escaping  from  the  lazarets,  or  places  wherein 
quarantine  is  to  be  performed;  and  officers  and 
watchmen  neglecting  their  duty ;  and  persons  con- 
veying goods  or  letters  from  ships  performing  qua- 
rantine. 

2.  A  second,  hut  much  inferior  species  of  oSence 
against  public  health,  is  the  selling  of  unwholesome 
provisions.  To  prohibit  the  sale  of  corrupted  wine, 
contagious  or  unwholesome  flesh,  or  flesh  that  is 
bought  of  a  jew;  under  pain  of  amercement  for 
the  first  offence,  pillory  for  the  second,  fine  and 
imprisonment  for  the  third,  aind  abjuration  of  the 
town  for  the  fourth.  And,  by  the  statute  12  Car. I. 
c.  25.  §  11.  any  brewing  or  adulteration  of  wine  is 
punished  with  the  forfeiture  of  X..100.  if  done  by 
the  wholesale  merchant;  and  LAO,  if  done  by  the 
vintner  or  retail  trader. 

V.  The  last  species  of  offences  which  especially 
affect  the  cornmonwealth  are  those  against  the 
public  police  and  economy.  By  the  public  police 
and  economy  I  mean  the  due  regulation  and  do- 
mestic order  of  the  kingdom :  whereby  the  indi- 
viduals of  the  state,  like  members  of  a  well- 
governed  family,  are  bound  to  conform  their  ge- 
neral behaviour  to  the  rules  of  propriety,  good 
neighbourhood,  and  good  manners ;  and  to  be  de- 
cent, industrious,  and  inoffensive  in  their  respec- 
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tive  stations.  This  head  of  offences  must  therefore 
be  very  misceHaneoas,  as  it  comprises  ail  such 
crimes  [as  especiflllx  ^^^^^  public  society,  and  are 
not  comprehended  under  any  of  the  four  preceding 
species.  These  amount,  some  of  them  to  felony, 
and  others  to  misdemeanors  only.  Among  the 
former  are, 

1.  The  offence  of  clatidestine  marriages;  for, 
by  the  statute  26  Geo.  II.  c.  33.    1.  To  solemnize 
marriage  in  any  other  place  besides  a  church,  or. 
public  chapel  wherein   banns  have  been  usually 
published,  except  by  licence  from  the  archbishop 
of  Canterbury  5 — and,  2.  To  solemnize  marriage 
in  such  church  or  chapel  without  due  publication 
of  banns,  or  licence  obtained  from  a  proper  au- 
thority j — do  both  of  them   not  only  render  the 
marriage  void,  but  subject  the  person  solemnizing 
it  to  felony,  punished  by  transportation  of  fourteen 
years:   as,  by  three  former  statutes,  he  and  his 
assistants  were  subject  to  a  pecuniary  forfeiture  of 
L.100,    5.  To  make  a  false  entry  in  a  marriage 
register  j  to  alter  it  when  made ;  to  forge,  or  coun- 
terfeit,   such    entry,    or  a  marriage   licence;    to 
cause  or  procure,  or  act  or  assist  in  such  forgery  ; 
to  utter  the  same  as  true,  knowing  it  to  be  coun-> 
terfeit;  or  to  destroy  or  procure  the  destruction  of 
any  register,  in  order  to  vacate  any  marriage,  or 
subject  any  person  to  the  penalties  of  this  act;  all 
these  offences,  knowingly  and  wilfully  committed, 
subject  the  party  to  the  guilt  of  felony,  wiiiiout  be- 
nefit of  clergy. 
2.  Another  felonious  offence,  with  regard  to  this 
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holy  estate  of  matrimony,  is  what  some  have  cdt- 
iniptly  called  btgamjf,  whteh  pnopcvly  signifies  bcio; 
twice  married;  but  is  more  justly  denomkuted 
poljfgamyf  or  haTing  a  plurality  of  wivtes  at  once. 
It  is  enacted  by  statute  I  Jac.  I.  c.  U.  that  if  any 
person,  being  married,  do  afterwards  marry  again, 
the  former  husband  or  wife  being  alive,  it  is  feloDj, 
b«t  within  the  benefit  of  dargy.     The  first  %ife 
in  this  case  shall  not  be  adn»itted  as  a  wftness 
against  her  busband,  because  she  is  the  true  wife; 
but  the  second  may,  for  she  is  inde^  no  wife  at 
all :  and'  so  vke  versa  of  a  second  hosbend.    This 
act  maiecs  an  exception  to  five  cases,  in  whick  soch 
second  marriage,  though  in  the   three  first  it  i$ 
void,  is  yet  no  felony.     1 .  Where  either  party  hath 
been  continuaHy  (ibr^ad  for  seven  years,  whether 
th€  party  fn  £ngkaiid  hath  notice  of  the  other's 
being  living  ot  no.     2.  Where  either  of  the  parties 
hath  been  absent  from  the  other  sevea  years  wUlm 
this  kingdom,  and  the  remaming  party  hath  hid 
no  knowledge  of  the  other's    being  alive  widiia 
that  time.     5.  Where  theve  is  a  divorce  or  sepa- 
ration a  mensa  et  tk&ro)  by  sentence  m  the  eccle- 
siastiea)   court.     4.  Where  the  first   marriage  is 
declared  absolutely  void  by  any  such  sentence,  ao^ 
the  parties  loosed  a  tAnculo.    Or,  5.  Where  either 
of  the  parties  was  under  the  age  of  consent  at  the 
time  of  the*  first  marriage,  for  in  such  case  the  b» 
marriage  was  voidable  by  the  dtsi^reement  of  either 
party,    which  the   second  marriage   very  dearly 
amounts  to.     But,  if  at  the  age  of  consent  the 
parties  had  agreed  to  the  maiTiage,  which  conpletes 
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the  contract,  and  is  indeed  the  real  marriage; 
and  afterwards  one  of  tfacm  should  many  agftin; 
1  should  apprehend  tliat  such  second  marriage 
would  be  within  the  reason  and  penalties  of  the 

act. 

3*  A  third  species  of  felony  against  the  good 
order  and  economy  of  the  kii^dom,  is  by  idle  sol* 
diers  and  mariners  wandering  about  the  realm,  or 
persons  pretending  so  to  be. 

4.  Oatlamdish  persons  calling  tbemselres  Egyfp* 
twm^  or  gypfies^  are  another  object  of  the  severity 
of  some  of  our  unrepealed  statutes. 

5.  To  deseend  next  to  offences  whose  punish- 
ment is  short  of  death.     Com$non  nui^ojices  are  a 
species  of  oiifienees  against  the  public  order  and 
economical  regimen  of  the  state ;  being  either  the 
doing  of  a  thing  to  the  annoyance  of  all  the  king's 
subjects,  or  the  neglecting  to  do  a  thing  which  the 
common  good  requires.    The  nature  of  common 
nuisances^  and  their  distinction  from  private  mn-- 
saoces,   were  explained  in  the  preceding  book; 
when  we  considered  more  particularly  the  nature 
of  the  private  sort  as  a  civil  injury  to  individuals. 
I  shall  here  only  remind  the  student,  that  common 
nuisances  are  such  inconvenient  or  troublesome 
offences,  as  annoy  the  whole  community  in  general, 
and  not  merely  some  particular  person ;  and  there- 
fore are  indictable  only,  and  not  actionable;  as  it 
would  be  unreasonable  to  multiply  suits,  by  giving 
every  man  a  separate  right  of  action,  for  what 
QAmnifies  him  in  common  ouly  with  the  rest  of  his 
fellow  subjects.    Of  this  nature  are,  1*  Annoy- 
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ances  In  highvoays^  bridges^  and  public  rvoerSy  by 
rendering  the  same  inconvenient  or  dangeroos  to 
pass :  either  positively,  by  actual  obstructions,  or 
negatively,  by  want  of  reparations.     For  both  of 
these,  the  person  so  obstructing,  or  such  indhri- 
duals  as  are  bound  to  repair  and  cleanse  them,  (or 
in  default  of  these  last)  the  parish  at  large,  may 
be  indicted,  distrained  to  repair  and  amend  them, 
and  in  some   cases  fined.      And  a   presentment 
thereof  by  a  judge  of  assize,  &c.  or  a  justice  of 
the  peace,  shall  be  in  all  respects  equivalent  to  an 
indictment.     Where  there  is  a  house  erected,  or 
an   enclosure  made,  upon  any  part  of  the  king's 
demesnes,   or  of  a   highway,  or  conomon  street, 
or  public  water,  or  such  like  public  things,  it  is 
properly  called  a  purpresture.     2.  All  those  kinds 
of  nuisances,  (such  as  offensive  trades  and  manu- 
factures) which  when  injurious  to  a   private  man 
are  actionable,  are,  when  detrimental  to  the  poblic, 
punishable  by  public  prosecution,  and  subject  to 
fine  according  to  the  quantity  of  the  misdemeanor; 
and  particularly  the  keeping  of  hogs  in  any  city  or 
market  town  is  indictable  as  a  public   nuisance. 
8.  All  disorderly  inns  or  ale-tiousesy  had  houseSy 
gamivg-houseSj  stage  plays  unlicensed^  booths  and 
stages  for  rope-dancerSy  mountebanks^  and  the  like, 
are  public  nuisances,  and  may  upon  indictment  be 
suppressed  and  fined.    4^  By  statute  10  &  1 1  W.IH* 
c.  17-  all  lotteries  are  declared  to  be  public  nui- 
sances, and  all  grants,  patents,  or  licences  for  the 
same  to  be  contrary  to  law.     5.  Cottages  are  heM 
to  be  com'mon  nuisances,  if  erected  singly  on  the 
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waste,  being  harbours  for  thieves  and  other  idle 
and  dissolute  persons.  6.  The  making  and  selling 
of  fireworks  and  squibSf  or  throwing  them  about  in 
any  street,  is,  on  account  of  the  danger  that  may 
ensue  to  any  thatched  or  timber  buildings,  declared 
to  be  a  common  nuisance.  7-  Eaves-dropperSf  or 
such  as  listen  under  walls  or  windows,  or  the  eaves 
of  a  house,  to  hearken  after  discourse,  and  there- 
upoQ  to  frame  slanderous  and  mischievous  tales^ 
are  a  common  nuisance  and  presentable  at  the 
court-leet :  or  are  indictable  at  the  sessions,  and 
punishable  by  £ne  and  finding  sureties  for  their 
good  behaviour.  8.  Lastly,  a  common  scold  may 
be  indicted,  and  sentenced  to  be  placed  in  a  certain 
engine  of  correction  called  the  trehucket,  casti- 
gatory,  or  cucking  stool,  which  in  the  Saxon  lah- 
gui^e  signifies  the  scolding  stool;  though  now 
it  is  frequently  corrupted  into  ducking  stool,  be- 
cause the  residue  of  the  judgment  is,  that  when  she 
is  so  placed  therein,  she  shall  be  plunged  in  the 
water  for  her  punishment. 

6.  Idleness  in  any  person  whatsoever  is  also  a 
high  ofience  against  the  public  economy.  By  sta- 
tute 17  Geo.  11.  c.  5.  it  is  divided  into  three 
classes,  idle  and  disorderly  persons,  rogues  and 
mgabonds,  and  imorrigible  rogues; — all  these  are 
ofienders  against  the  good  order,  and  blemishes  in 
the  government,  of  any  kingdom.  They  are  iliere- 
fore  all  punished,  by  the  statute  last-mentioned; 
that  is  to  say,  idle  and  disorderly  persons  with  one 
month*s  imprisonment  in  the  house  of  correction ; 
rogues  and  vagabonds  with  wliipping  and  imprison- 
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meat  doc  exceeding  six  mcmths ;  and  incorr^bte 
rogues  wkh  the  Uke  discipline  and  coDfineroent, 
not  exceeding  two  years  z  the  bfeaeh  and  escape 
from  which  oonfinement  in  one  of  an  inferior 
class^  ranks  him  aonong  inecMrrigible  rogues;  and 
in  a  rogue  (before  iDCorrigible)  makes  him  a  Moo, 
and  liable  to  be  transported  lor  seven  years.  Per* 
sons  harbouring  vagrants  are  liable  to  a  fine  of  forty 
shillings,  and  to  pay  all  expenses  brought  npon  the 
parish  thereby. 

7.  Under  the  head  of  public  economy  may  also 
be  properly  ranked  all  sumptuary  laws  against 
hutunff  and  extravagant  expenses  in  dress,  dM) 
and  the  like.  Formerly  there  were  a  multitude 
of  penal  laws  existing,  to  restrain  excess  in  appa- 
rel^ chiefly  made  in  the  reigns  of  Edward  the 
Third,  Edward  the  Fourth,  and  Henry  the  Eigktb, 
against  piked  shoes,  short  doublets,  and  long  coats; 
all  of  which  were  repealed  by  statute  1  Jac.  1.  e.^. 
But,  as  to  excess  in  diet,  there  still  remains  one  ao* 
cient  statute  unrepealed,  10  Edw.  IlL  st.  8.  which 
ordains  that  no  man  shall  be  served,  at  dinner  or 
supper,  with  more  than  two  courses  }  except  upon 
some  great  holidays  there  specified,  in  which  he 
may  be  served  with  three. 

8«  Next  to  that  of  luxury,  naturally  fbltows  the 
ofience  of  gaming.  To  restrain  this  peniieroas 
vicCy  among  the  inferior  sort  of  people,  the  statate 
3ft  Hen.  VHI.  c.  9.  was  made,  which  prohihits  to 
all  but  gentlemen  the  game  of  tennis,  lables, 
cards,  dice,  bowls,  and  other  unlawful  diversions 
there  specified,  unless,  in  the  time  of  Christmas; 


OP   PUBUC   WBONGS.  68? 

under  pecaniary  pains  and  impriaoninent.    And 
the  same  law,  and  also  the  statute  SO  Geo.  IL 
c.  24.  inflict  pecuniary  penalties,  as  well  upon  the 
master  of  any  public-house  wherein  servants  are 
permitted  to  game,  as  upon  the  servants  themselves 
who  are  found  to  be  gaming  there.     But  this  is 
not  the  principal  ground  of  modern  complaint :  it 
is  the  gaming  in  high  life  that  demands  the  atten- 
tion of  the  magistrate.    Yet  it  is  proper  that  laws 
should  be,  and  be  known  publicly,  that  gentlemen 
may  con^der  what  penalties  they  wilfully  incur, 
and  what  a  confidence  they  repose  in  sharpers,  who, 
if  Sttccessfnl  in  play,  are  certain  to  be  paid  with 
honour,  or,  if  unsuccessful,  have  it  in  theis  powef 
to  be  still  greater  gainers  by  informing.    By  sta- 
tute 16  Car.  II.  c.  J.  if  any  person  by  playing  oc 
betting  siiali  lose  more  than  L,  100.  af  one  time, 
he  shall  not  be  compellable  to  pay  the  same ;  and 
the  winner  shall  forfeit  treble  the  value,  one  moiety 
to  the  king,  the  other  to  the  informer.     All  bonds 
and  other  securities  given  for  money  won  at  play, 
or  money  lent  at  the  time  to  play  withal,  shall  be 
utterly  void ;  that  all  mortgages  and  encumbrances 
of  landS)  made  upon  the  same  consideration,  shall 
be  and  enure  to  the  use  of  the  heir  of  the  mort- 
gagor :  that,  if  any  person  at  any  time  or  sitting 
loses  X..  10.  at  play,  he  may  sue  the  winner,  and 
recover  it  back  by  action  of  debt  at  law ;  and,  in 
case  the  loser  does  not,  any  otlier  person  may  sue 
the  winner  for  treble  the  sum  so  lost^  and  the 
plaintiff  may  by  bill  in  equity  examine  the  defend- 
ant himself  upon  oath :  and  that  in  any  of  these 
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suits  DO  privilege  of  parliament  shall  be  allowed. 
If  any  person  by  cheating  at  play  shall  win  any 
money  or  valuable  thing,  or  shall  at  any  one  time 
or  sitting  win  more  than  L.  10.  he  may  be  indicted 
thereupon,  and  shall  forfeit  five   times   the  value 
to  any  person  who  will  sue  for  it ;  and  (in  case  of 
cheating)    shall  be  deemed  infamous,  and  suffer 
such  corporal  punishment  as  in  the  case  of  wilful 
perjury.     Public  lotteries,   unless  by  authority  of 
parliament,  and  all  manner  of   ingenious  devices 
under   the    denomination    of  sales    or  otherwise, 
which   in    the    end    are    equivalent    to   lotteries, 
were  before  prohibited  by  a  great  variety  of  sta- 
tutes, under  heavy  pecuniary  penalties.     But  par- 
ticular descriptions  will  ever   be    lame  '  and  defi- 
cient,   unless  all    games    of   mere  chance  are  at 
once  prohibited  5  the  inventions  of  sharpers  being 
swifter  than  the  punishment   of  the   law,    which 
only  hunts    them    from    one    device    to   another. 
The  statute   13  Geo.   II.  c.    19.    to    prevent  the 
multiplicity    of    horse    races,     another    fund   of 
gambling,    directs     that    no    plates    or    matches 
under  X..50.    value    shall    be  run,    upon  penalty 
of  i.200.    to    be   paid    by    the   oivner    of  each 
horse  running,  and  X..  100.    by  such  as  advertise 
the  plate. 

9.  Lastly,  there  is  another  offence,  constituted 
by  a  variety  of  acts  of  parliament.  That  of  de- 
stroying such  beasts  and  fowls  as  are  ranked 
under  the  denomination  of  game.  It  is  in  ge- 
neral sufficient  to  observe,  that  the  qualificaiiotts 
for  killing  game,   as  they  are   usually  called,  or 
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more   properly  the  exemptions  from  the  penalties 
inflicted  by  the  statute  law,  are,  1.  The  having 
a    freehold   estate  of   X<.100.   per  annum;    there 
being  fifty  times  the  property  required  to  enable 
a    man  to  kill  a  partridge,  as  to  vote  for  a  knight 
of  the  shire.     2.  A  leasehold  for  ninety-nine  years 
of  X.  150.  per  aiwum.     3.  Being  the  son  and  heir 
apparent  of  an  esquire  (a  very  loose  and  vague 
description)    or    person    of  superior    degree.     4. 
Beiog  the   owner,    or  keeper^   of  a  forest,  park, 
chase,  or  warren.     For  unqualified  persons  trans- 
gressing these  laws,  by  killing  game,  or  keeping 
engines  for  that  purpose,  or  even  having  game  in 
their  custody,  or  for  persons  (however  qualified) 
that  kill  game,  or  have  it  in  possession,  at  unsea- 
sonable times  of  the  year,  or  unseasonable  hours 
of  the  day  or  night,  on  Sundays  or  on  Christmas 
day,  there  are  various  penalties  assigned,  corporal 
and   pecuniary,  by  different  statutes;    on  any  of 
which,  but  only  on  one  at  a  time,  the  justices  may 
convict  in  a  summary  way,  (or  in  most  of  them) 
prosecutions  may  be  carried  on  at  the  assizes.   And 
lastly,  by  statute  28  Geo.  11.  c.  12.  no  person,  how- 
ever qualified  to  kiU,  may  make  merchandise  of  this 
valuable  privilege,  by  selling  or  exposing  to  sale 
any  game,  on  pain  of  like  forfeiture  as  if  he  had 
no  qualification* 
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CHAPTER  XIV. 


OF  nOMiClDS. 


I  SHALL  now,  lastly,  take  into  oonsideratioo  those 
uriiidi  Id  a  more  peculiar  manner  affect  and  iajuit 
indwidttak  or  private  suhjecta. 

The  crimes  and  mistienieanors  against  private 
subjects  are,  priocipailj,  of  three  kinds ;  against 
their  persons,  their  babUaiumSf  and  their  propa^if* 

Of  crimes  injurious  to  the  persons  of  private  sub- 
jects, the  most  principal  and  important  is  the  of- 
fence of  taking  away  that  life,  which  is  the  innBe- 
diate  gift  of  the  great  Creator. 

Homicide,  or  the  killing  of  any  human  crettare, 
is  o!  three  kinds ;  justifiable,  excusablcy  saAfdo- 
nious.  The  first  has  no  share  of  guilt  at  all ;  tk^ 
second  very  little;  but  the  third  is  the  higtot 
crime  against  the  law  of  nature  that  nan  is  capable 
of  committing. 

I.  Justifiable  homicide  is  of  divers  kinds. 

1.  Such  as  is  owing  to  some  unavoidal)te  »f- 
cessity,  without  any  will,  intention,  or  desire,  and 
without  any  inadvertence  or  negligence,  in  the 
party  killing,  and  therefore  without  any  shadofwot 

blame. 

2.  Homicides  committed  (or  the  advancement  o^ 
public  justice^  are,  1.  Where  an  officer  in  the  exe- 
cution of  bis  office,  either  in  a  civil  or  a  crin)iD« 
case,  kills  a  person  that  assaults  and  resists  bini' 
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2.  If  an  officer^  or  any  private  peraoo,  atteflvpto  to 
take  a  man  charged  with  felony,  and  b  resisted, 
and,  10  tibe  eodeavoiir  to  take  him,  kilk  him.  3. 
In  case  of  a  riot,  or  rebellious  assembly,  the  oi&-> 
cers  endeavouring  to  disperse  the  mob  are  justifi- 
able in  killing  them,  both  at  common  law,  and  by 
the  riot  ac^  1  Geo.  I.  c.  5.  4.  Where  the  prison- 
era  in  a  gaol^  or  going  to  gaol,  assault  the  gaoler 
or  officer,  and  he  in  bis  defence  kills  any  of  them, 
it  IS  justifiable,  for  the  sake  of  preventing  any 
escape.  5.  If  trespassers  in  forests,  parks,  chases, 
or  warrens,  will  not  surrender  themselves  to  the 
keepers,  they  may  be  slain,  by  virtue  of  the  sta- 
tute 21  Edw.  I.  St.  2.  de  malefactoribus  in  p€^ci8, 
and  3  &  4  W.  &  M.  c.  1 0.  But  in  all  these  cases, 
there  most  be  an  apparent  necessity  on  the  officer's 
side,  viz.  that  the  party  could  not  be  arrested  or 
apprehended,  the  riot  could  not  be  suppressed,  the 
prisoners  could  not  be  kept  in  hold,  the  deer- 
stealers  could  not  but  escape,  unless  such  homicide 
were  committed :  otherwise,  without  such  absolute 
necessity,  it  is  not  justifiable. 

3.  In  the  next  place,  such  homicide,  as  is  com- 
mitted for  the  prevention  of  any  forcible  and  atro- 
cious crime,  is  justifiable  by  the  law  of  nature; 
and  also  by  the  law  of  England;  for  by  statute 
24  Hen.  VIII.  c.  5.  if  any  person  attempts  a  rob- 
bery or  murder  of  another,  or  attempts  to  break 
opela  a  house  in  the  night  time,  (which  extends 
also  to  an  attempt  to  burn  it)  and  shall  be  killed 
in  such  attempt,  the  slayer  shall  be  acquitted  and 
discharged.    This  reaches  not  to  any  crime  nn- 
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accompaoied  with  force,  as  picking  of  pockets; 
or  to  the  breaking  open  of  any  house  in  the  d(q 
time,  unless  it  carries  with  it  an  attempt  of  robbery 
also. 

The  law  likewise  justifies  a  woman  killing  one 
who  attempts  to  ravish  her :  and  so  too  the  husband 
or  father  may  justify  killing  a  man  who  attempts  a 
rape  upon  his  wife  or  daughter ;  but  not  if  he  takes 
them  in  adultery  by  consent,  for  the  one  is  forcible 
and  felonious,  but  not  the  other.  And  I.  make  no 
doubt  but  the  forcibly  attempting  a  crime  of  a  still 
more  detestable  nature,  may  be  equally  resisted  by 
the  death  of  the  unnatural  aggressor.  For  the  one 
uniform  principle  that  runs  through  our  own,  and 
all  other  laws,  seems  to  be  this  :  that  where  a  crime, 
in  itself  capital,  is  endeavoured  to  be  committed  by 
force,  it  is  lawful  to  repel  that  force  by  the  death 
of  the  party  attempting. 

II.  Excusable  homicide  is  of  two  sorts;  either 
per  infortuniumy  by  misadventure;  or  se  defen- 
dendoy  upon  a  principle  of  self-preservation. 
We  will  first  see  wherein  these  two  species  of 
homicide  are  distinct,  and  then  wherein  they 
agree. 

1.  Homicide,  per  inforiumum  or  misadoefUure, 
is  where  a  man,  doing  a  lawful  act,  without  any 
intention  of  hurt,  unfortunately  kills  another.:  as, 
where  a  man  is  at  work  with  a  hatchet,  and  the 
head  thereof  flies  off  and  kills  a  stander-by ;  or, 
where  a  person  qualified  to  keep  a  gun,  is  shooting 
at  a  mark,  and  undesignedly  kills  a  man  :  for  the 
act  is  lawful,  and  the  effect  is  merely  accidental. 
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So  where  a  parent  is  moderately  correcting  his  child, 
a  master  his  apprentice  or  scholar,  or  an  officer 
punishing  a  criminal,  and  happens  to  occasion  his 
death,  it  is  only  misadventure;  for  the  act  of 
correction  was  lawful:  but  if  he  exceeds  the 
hounds  of  moderation,  either  in  the  manner,  the 
instrument,  or  the  quantity  of  punishment,  and 
death  ensues,  it  is  manslaughter  at  least,  and  in 
some  cases  (according  to  the  circumstances) 
murder;  for  the  act  of  immoderate  correction  is 
unlawful. 

i?.  Homicide  in  aelf-defencey  or  se  defendendo, 

upon  a  sudden  affray,  is  also  excusable  rather  than 

justifiable,  by  the  English  law.     The  self-defence 

which  we  are  now  speaking  of,  is  that  whereby  a 

man  may  protect  himself  from  an  assault,  or  the 

lilce,  in  the  course  of  a  sudden  brawl  or  quarrel, 

by  killing  him  who  assaults  him.     And  this  is  what 

the  law  expresses  by  the  word  ckance-medley.    This 

right  of  natural  defence  does  not  imply  a  right  of 

attacking:    for,  instead  of  attacking  one  another 

for   injuries  past  or    impending,  men   need  only 

have  recourse  to  the  proper  tribunals  of  justice. 

They  cannot  therefore  legally  exercise  this  right  of 

preventive   defence,    but   in    sudden  and   violent 

cases ;  when  certain  and  immediate  suffering  would 

be  the  consequence  of  waiting  for  the  assistance  of 

the  law.     Wherefore,  to  excuse  homicide  by  the 

plea  of  self-defence,  it  must  appear  that  the  slayer 

had   no    other  possible,    (or,  at    least,   probable) 

means  of  escaping  from  his  assailant. 

Under  this  excuse  of  self-defence,  the  principal 
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citil  and  aatvnl  rdatioHs  «re  eompreheaded; 
tbefefore  naster  and  aervant^  parent  and  ehiU, 
husband  and  wife,  killing  an  assailant  m  tlie  ne- 
cessary defence  of  each  othnr  respectively^  arc 
excused ;  the  act  of  the  rdalbn  assistiiq^  being 
construed  the  same  as  the  act  of  the  party  him- 
self. 

ilL  Felomaiu  hcnmicide  is  an  act  of  a  very  dif* 
foreat  nature  from  the  former^  being  the  killiDg  of 
a  human  creature  of  any  agte  or  sez^  without  jitstifi' 
cation  or  excuse.  This  may  be  done  either  by 
killing  one's  self  or  another  man. 

Self*murder  the  law  has  ranked  among  the 
highest  crimes^  making  it  a  peeoliaf  species  of 
felony  committed  on  one's  self.  And  this  adaiits 
of  accessories  before  the  fact,  as  well  as  other 
felonies ;  for  if  one  persuaders  another  to  kill  hirt* 
self^  and  he  does  so,  the  adviser  is  guilty  of  murder. 
But  what  punishment  can  human  laws  inflict  on 
one  who  has  withdrawn  himself  from  their  reach? 
They  can  only  act  upon  what  he  has  left  behisd 
him,  bis  reputation  and  fortune:  on  the  fenncr 
by  an  ignominious  burial  in  the  highway,  with  i 
stake  driven  through  his  body;  on  the  latter,  b; 
a  forfeiture  of  all  his  goods  and  chattels  to  the 
king :  hoping  that  his  care  either  for  bi^  own  re- 
putation, or  the  welfare  of  his  fomily,  would  be 
sottie  motive  to  restrain  him  from  so  desperate  aad 
wicked  an  act. 

The  other  s|)ecie8  of  crimlinal  homicide  is  thtt 
of  killing  another  man.  But  in  this  there  are  also 
degrees  of  guilty    which  divide  the  oStnct  into 
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mansbtttghter  aad  murder.  The  difievenec  between 
which  may  be  partly  collected  ftom  wl»t  has  been 
incidentally  mentioiied  in  the  preceding  articiea, 
and  principally  consists  in  this,  that  manskughcer 
(when  voluntary)  arises  from  the  sudden  heat  of 
the  passions,  murder  from  the  wickedness  of  the 
heart. 

1.  Manslaughter  is  thereffere  thas  defined,  the 
anlawfnl  killing  of  another,  without  malice  ettbef 
express  or  implied :  which  may  be  either  voluntas 
rily,  upon  a  sudden  heat ;  or  involuntarily,  but  in 
the  commission  of  some  unlawful  act.  And  hence 
it  fdtows,  that  in  manslaughter  there  can  be  no 
accessories  before  the  fact;  because  it  must  be 
done  without  premeditation. 

As  to  the  first,  or  txfhnta'Tjf  branch :  if  upon  a 
sudden  quarrel  two  persons  fight,  and  one  of  theia 
kills  the  other,  this  is  manslaughter ;  and  so  it  is, 
if  they  upon  such  an  occasion  go  out  and  fight  in 
afield;  for  this  is  one  continuerd  act  of  passio«!^: 
and  the  law  pays  that  regard  to  human  frailQ^,  as 
not  to  put  a  hasty  and  deliberate  act  npon  the  same 
footing  with  regard  to  guilt.  So  also  if  a  man  be 
greatly  provoked,  as  by  pulling  his  nose,  or  other 
great  indignity,  and  immediately  kills  the  aggres- 
sor, though  this  is  not  estcusable  se  defendendo, 
since  there  is  no  absolute  necessity  for  doing  it  to 
preserve  himself;  yet  neither  is  it  murder,  for 
there  is  no  previous  malice ;  but  it  is  manslaughter. 
But  in  this,  and  in  every  other  case  of  homicide 
npon  provocation,  if  there  be  a  suiBcient  cooling 
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time  for  passion  to  subside,  and  reason  to  interpose, 
and  the  person  so  provoked  afterwards  kills  the 
other,  this  is  deliberate  revenge  and  not  heat  of 
blood,  and  accfbrdingly  amounts  to  murder.  Man- 
slaughter therefore  on  a  sudden  provocation  differs 
from  excusable  homicide  «e  defendendo  in  this: 
that  in  one  case  there  is  an  apparent  necessity,  for 
self-preservation,  to  kill  the  aggressor ;  in  the  other 
no  necessity  at  all,  being  only  a  sudden  act  of 
revenge. 

The  second  branch,  or  involuntary  manslaughter, 
differs  also  from  homicide  excusable  by  mtsadveo- 
ture,  in  this;  that  misadventure  always  happens 
in  consequence  of  a  lawful  act,  but  this  species  of 
manslaughter  in  consequence  of  an  unlawful  one. 
As  if  two  persons  play  at  sword  and  buelcler,  unless 
by  the  king's  command,  and  one  of  them  kills  the 
Other:  this  is  manslaugWer,  because  the  original 
act  was  unlawful;  but  it  is  not  murder,  for  the 
one  had  no  intent  to  do  the  other  any  personal 
mischief.  And,  in  general,  when  an  involuntary 
killing  happens  in  consequence  of  an  unlawful 
act,  it  will  be  either  murder  or  manslaughter  ac- 
cording to  the  nature  of  the  act  which  occasioned 
it.  If  it  be  in  prosecution  of  a  felonious  intent,  or 
in  its  consequences  naturally  tedded  to  bloodshed, 
it  will  be  murder;  but  if  no  more  was  intended 
than  a  mere  civil  trespass,  it  will  only  amount  to 
manslaughter. 

Next,  as  to  the  punishment  of  this  degree  of 
homicide :  the  crime  of  manslaughter  amounts  to 
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elaoy^  but  withio  the  benefit  of  clergy  i  and  the 
•ftender  shall  be  burnt  in  the  hand,  and  forfeit  all 
tis  goods  and  chatteb. 

But  there  is  one  species  of  manslaughter,  which 
s  punished  as  murder,  the. benefit  of  clergy  being 
akeo  away  from  it  by  statute  ;  namely,  the  ofience 
>f  mortally  stiibbmg  another,  though  done  upon 
iudden  provocation. 

2.  Deliberate  and  wilful  murder  f  a  crime  at 
rhich  human  nature  starts,  and  which  is  I  believe 
punished  almost  uniTcrsally  throughout  the  world 
i^ith  death. 

Murder  is  thus  defined,  or  rather  described,  by 
ir  Edward  Coke ;  *^  when  a  person  of  sound  me- 
lory  and  discretion,  unlawfully  killeth  any  reason- 
ble  creature,  in  being,  and  under  the  king's  peace, 
'ith  malice  aforethought,  either  express  or  im- 
lied/'  The  best  way  of  examining  the  nature  of 
lis  crime  will  be  by  considering  the  sevei*al 
ranches  of  this  definition. 

First,  it  must  be  committed  by  a  person  qfsaimd 
memory  and  ducretion  :  for  lunatics  or  infants,  as 
'as  formerly  observed,  are  incapable  of  commit^ 
Qg  any  crime:  unless  in  such  cases  where 
ley  shew  a  consciousness  of  doing  wrong,  and 
f  course  a  discretion,  or  discernment  between 
ood  and  evil. 

Next,  it  happens  when  a  person  of  such  sound 
iscretion  urdawftdly  kiUeth.  The  unlawfulness 
rises  from  the  killing  without  warrant  or  excuse: 
nd  there  must  also  be  an  actual  killing  to  consti* 
utc  murder;   for  a  bare  assault,  with  intent  to 

H    H 
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kiU,  is  only  a  great  misdemeanor,  tboagh  formerly 
it  was  held  to  be  murder.    The  killing  may  be  by 
poisoning,    striking,    starving,    drowning,   and  a 
tbousand  other  f<Mins  of  death,  by  which  hnman 
nature  may  be  overcome.     And  if  a  person  be 
indicted  for  one  spteies  of  killing,  as  by  powonm^; 
he  cannot  be  convicted  by  evidence  of  a  totally 
different  species  of  death,  as  by  shooimg  with  a 
pistol  or  starving.    But  where  they  only  differ  io 
drcamstance,  as  if  a  wound  be  alleged  to  be  pnu 
with  a  sword,  and  it  proves  to  have  arisen  from  a 
staff,  an  axe,  or  a  hatchet,  this  difference  is  im- 
material.    If  a  man  does  such  an  act,  of  which 
the  probable  consequence  may  be,  and  eveotoally 
is,  death;  such  killing  may  be  murder^  althoogh 
no  stroke  be  struck  by  himself^  and  no  killing  ooay 
be  primarily  intended :    as  was  the  case  of  the 
unnatural  son,  who  exposed  his  sick  father  to  the 
air,  against  his  will,  by  reason  whereof  he  died*, 
of  the  harlot  who  laid  her  child  under  leaves  io 
an  orchard,  where  a  kite  struck  it  and  killed  it; 
and  of   the   parish-officers,   who   shifted  a  chiM 
from  parish  to  parish,  till  it  died  for  want  of  cait 
and  sustenance.     So  too,   if  a  man  hath  a  beast 
that  is  used  to  do  mischief;  and  he  knowing  it} 
mffers  it  to  go  abroad,  and  it  kills  a  man;  eveo 
this   is  manslaughter   in   the  owner:    but  if  he 
had  purposely  turned   it  loose,   though  barely  to 
frighten  people  and  make  what  is  called  sport,  it 
is  with  us  (as  in  the  Jewish  law)  as  much  mor- 
der,  as  if  he  had  incited  a  bear  or  dog  to  worry 
them. 
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Farther ;  the  person  killed  must  be  "  a  recLSon" 
able  creature  in  beings  and  under  the  king's  peace,*' 
at  the  time  of  the  killing*  Therefore  to  kilt  an 
alien,  a  Jew^  or  an  outlaw^  who  are  all  under  the 
king's  peace  or  protection,  is  as  much  murder  as 
to  kill  the  most  regular  born  Englishman ;  except 
he  be  an  alien  enemy,  in  time  of  war. 

Lastly,  the  killing  must  be  committed.ti^A 
fnalice  aforethought,  to  make  it  the  crime  of  mur- 
der. This  is  the  grand  criterion  which  now  distin- 
guishes murder  from  other  killing :  and  this  malice 
prepense,  mjalitia  prtBcogitata,  is  not  so  properly 
spite  or  malevolence  to  the  deceased  in  particular^ 
as  any  evil  design  in  general ;  the  dictate  of  a 
tvicked,  depraved,  and  malignant  heart:  as  lying 
in  wait,  antecedent  menaces,  former  grudges,  and 
concerted  schemes  to  do  him  some  bodily  harm. 
This  takes  in  the  case  of  deliberate  duelling,  where 
both  parties  meet  avowedly  with  an  intent  to  mur- 
der: and  therefore  the  law  has  justly  fixed  the 
crime  and  punishment  of  murder  on  them,  and  on 
their  seconds  also.  Also,  if  even  upon  a  sudden 
provocation  one  beats  another  in  a  cruel  and  un- 
usual manner,  so  that  he  dies,  though  he  did 
not  intend  his  death,  yet  he  is  guilty  of  murder 
by  express  malice  f  that  is,  by  an  express  evil 
design,  the  genuine  sense  of  malitia.  Neither 
shall  he  be  guilty  of  a  less  crime,  who  kills  an- 
other in  consequence  of  such  a  wilful  act  as  ' 
shews  htm  to  be  an  enemy  to  all  mankind  in 
general ;  as  going  deliberately,  and  with  an  in- 
tent to  do  mischief,  upon  a  horse  used  to  strike, 
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or  coolly  discharging  a  gun,  among  a  multitude  of 
people.  So  if  a  man  resolves  tu  kill  the  next  man 
he  meets,  and  does  kill  him,  it  is  murder,  althoogh 
he  knew  him  not;  for  this  is  universal  malice. 
And,  if  two  or  more  come  together  to  do  an  on- 
lawful  act  against  the  king's  peace,  of  which  the 
probable  consequence  might  be  bloodshed ;  as,  to 
beat  a  man,  to  commit  a  riot,  or  to  rob  a  park ;  and 
one  of  them  kills  a  man;  it  is  murder  in  them  all, 
because  of  the  unlawful  act^  the  maUtia  pr(Bcogit(ii(h 
or  evil  intended  beforehand. 

Also  in  many  cases  where  no  malice  is  expressed, 
the  law  will  imply  it;  as,  where  a  man  wilfiiUy 
poisons  another;  in  such  a  deliberate  act  the  law 
presumes  malice,  though  no  particular  enmity  cao 
be  proved.  And  if  one  intends  to  do  another  felony, 
and  undesignedly  kills  a  man,  this  is  also  murder. 
Thus  if  one  shoots  at  A  and  misses  him,  but  kills  B, 
this  is  murder ;  because  of  the  previous  feloDioos 
intent,  which  the  law  transferred  from  one  to  the 
other.  The  same  is  the  case  where  one  lays  poison 
for  A ;  and  B,  against  whom  the  prisoner  bad  no 
malicious  intent,  takes  it,  and  it  kills  him ;  this  is 
likewise  murder.  So  also,  if  one  gives  a  woman 
with  child  a  medicine  to  procure  abortion,  and  it 
operates  so  violently  as  to  kill  the  woman,  this  is 
murder  in  the  person  who  gave  it.  It  were  endless 
to  go  through  all  the  cases  of  homicide,  which 
have  been  adjudged  either  expressly,  or  impliedly) 
malicious:  these  therefore  may  suffice  as  a  spe- 
cimen ;  and  we  may  take  it  for  a  general  rule,  that 
all  homicide  is  malicious,  and  of  course  amooots 
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to  murder,  unless  where  justified  by  the  com- 
mand or  permission  of  the  law;  excused  on  the 
accoant  of  accident  or  self-preservation;  or  ai- 
Imated  into  manslaughter,  by  being  either  the 
involuntary  consequence  of  some  act,  not  strictly 
lawful,  or  (if  voluntary)  occasioned  by  some  sud- 
den and  satSciently  violent  provocation.  And 
all  these  circumstances  of  justification,  excuse, 
or  alleviation,  it  is  incumbent  upon  the  prisoner 
to  make  out,  to  the  satisfaction  of  the  court  and 
jury:  the  latter  of.  whom  are  to  decide  whether 
the  circumstances  alleged  are  proved  to  have  ac- 
tually existed;  the  former,  how  far  they  extend 
to  take  away  or  mitigate  the  guilt.  For  all  ho- 
micide is  presumed  to  be  malicious,  until  the 
contrary  appeareth  upon  evidence. 

It  is  enacted  by  statute  25  Geo.  II.  c.  37*  that 
the  judge,  before  whom  any  person  is  found  guilty 
of  wilful  murder,  shall  pronounce  sentence  imme- 
diately after  conviction,  unless  he  sees  cause  to  post- 
pone it;  and  shall  in  passing  sentence  direct  him 
to  be  executed  on  the  next  day  but  one,  (unless 
the  same  shall  be  Sunday,  and  then  on  the  Monday 
following)  and  that  his  body  be  delivered  to  the 
surgeons  to  be  dissected  and  anatomised;  and 
that  the  judge  may  direct  his  body  to  be  after- 
wards hung  in  chains,  but  in  no  wise  to  be  bu- 
ried without  dissection.  And,  during  the  short 
but  awful  interval  between  sentence  and  execu- 
tion, the  prisoner  shall  be  kept  alone,  and  sus- 
tained with  only  bread  and  water.  But  a  power 
is  allowed  to  the  judge,  upon  good  and  sufficient 
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cause,  to  respite  the  execution,  and  relax  the  other 
restraints  of  this  act. 

Petit  treason,  (which  is  an  aggravated  degree  of 
murder)  according  to  the  statute  25  £dw.  III.  c.  2. 
may  happen  three  ways :  by  a  servant  killing  his 
master,  a  wife  her  husband,  or  an  ecclesiastical 
person  (either  secular  or  regular)  hb  superiofi 
to  whom  he  owes  iaith  and  obedience.  A  ser- 
vant who  kills  his  master  whom  he  has  left,  upoD 
a  grudge  conceived  against  him  during  his  ser- 
vice, is  guilty  of  petit  treason :  for  the  traitorous 
intention  was  hatched  while  the  relation  subsisted 
between  them;  and  this  is  only  an  execution  of 
that  intention.  So  if  a  wife  be  divorced  a  foenM 
et  tharo,  still  the  vinculum  matrimomi  subsists; 
and  if  she  kills  such  divorced  husband,  she  is  a 
traitress.  Which  crime  is  also  distinguished  from 
murder  in  its  punishment. 

The  punishment  of  petit  treason,  in  a  msD, 
is  to  be  drawn  and  hanged,  and,  in  a  womao, 
to  be  drawn  and  burned.  Persons  guilty  of  petit 
treason  were  first  debarred  the  benefit  of  cleigy, 
by  statute  12  Hen.  VII.  c.  7*  which  has  been  since 
extended  to  their  aiders,  abettors,  and  counselton, 
by  statute  23  Hen.  Vlll.  c.  i.  and  4  &  5  P.  andM. 
c.  4, 
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CHAPTER  XV. 

OF  OFFEnCBS  AGAINST  THB   PJSRSONS  OF 

INDIVIDUALS. 

I  PROCBBD  now  to  inquire  into  such  other  crimes 
and  misdemeanors,  as  more  peculiarly  affect  the 
security  of  his  person  while  living. 

Of  these  some  are  felonious,  and  in  their  nature 
capital :  others  are  simple  misdemeanors,  and  pu- 
nishable with  a  lighter  animadversion.  Of  the 
felonies  the  first  is  that  of  mayhem. 

I.  Mayhem  is  looked  upon  in  a  criminal  light 
by  the  law,  as  being  an  atrocious  breach  of  the 
king's  peace,  and  an  offence  tending  to  deprive 
him  of  the  aid  and  assistance  of  his  subjects.  By 
statute  22  and  23  Car.  II.  c.  1.  it  is  enacted,  that  if 
any  person  shall  of  malice  aforethought,  and  by 
lying  in  wait,  unlawfully  cut  out  or  disable  the 
tongue,  put  out  an  eye,  slit  the  nose,  cut  off  a 
nose  or  lip,  or  cut  off  or  disable  any  limb  or  member 
of  any  other  person,  ivith  an  intent  to  maim  or  to 
disfigure  him ;  such  person,  his  counsellors,  aiders, 
and  abettors,  shall  be  guilty  of  felony  without  be- 
nefit of  clergy. 

II.  The  second  offence,  more  immediately  affect- 
ing the  personal  security  of  individuals,  relates  to 
the  female  part  of  his  majesty's  subjects;  being 
that  of  iheit  forcible  abduction  and  marriage^  which 
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is  vulgarly  called  steaUng  an  heiress.  For  by  sta- 
tute 3  Heu.  VII.  c.  2.  it  is  enacted,  that  if  any 
person  shall  for  lacre  take  any  woman,  being  maid, 
widow,  or  wife,  and  having  substance  either  io 
goods  or  lands,  or  being  heir  apparent  to  her  an- 
cestors, contrary  to  her  will,  and  afterwards  she 
be  married  to  such  misdoer,  or  by  his  consent  to 
another,  or  defiled,  such  person,  his  procurers  and 
abettors,  and  such  as  knowingly  receive  such 
woman,  shall  be  deemed  principal  felons :  and  b; 
statute  39  Elizabeth,  c.  9*  the  benefit  of  clergy  is 
taken  away  from  all  such  felons,  who  shall  be 
principals,  procurers,  or  accessories  hqfiore  the 
fact. 

III.  A  third  offence  against  the  female  part 
also  of  his  majesty's  subjects,  but  attended  with 
greater  aggravations  than  that  of  forcible  mar- 
riage, is  the  crime  of  the  carnal  knowledge  of  a 
woman  forcibly  and  against  her  will. 

IV.  The  inferior  offences  or  misdemeanors,  that 
fall  under  this  head,  are  assauUSf  batteriesy  wound- 
ingf  false  imprisonmentf  and  kidnappit^.  With 
regard  to  the  nature  of  these  offences  in  general, 
I  have  nothing  farther  to  add  to  what  has  already 
been  observed  in  the  preceding  book  of  these  Com- 
mentaries; when  we  considered  them    as   private 

-wrongs  or  civil  injuries,  for  which  a  satisfaction  or 
remedy  is  given  to  the  party  aggrieved.  But,  taken 
in  a  public  light,  as  a  breach  of  the  king's  peace, 
an  a&ont  to  his  government,  and  a  damage  done 
to  his  suhjectis,  they  are  also  indictable  and  puolsh- 
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able  by  fines  and  imprisonment;  or  with  other 
ignominious  corporal  penalties,  where  they  are 
committed  with  any  very  atrocioas  design. 


CHAPTER  XVI. 

OF  OFFENCES   AGAINST  THE   HABITATIONS   OF 

INDIVIDUALS. 

The  only  two  offences,  that  more  immediately 
affect  the  hiibitations  of  individuals  or  private  sub- 
jects, are  those  of  arson  and  burglary. 

I.  Arson,  ab  ardendOf  is  the  malicious  and 
wilful  burning  of  the  house  or  out-house  of  another 
roan. 

Our  English  law  also  distinguishes  with  much 
accuracy  upon  this  crime.  And  therefore  we  will 
inquire,  first,  what  is  such  a  house  as  may  be 
the  subject  of  this  offence;  next,  wherein  the 
offence  itself  consists,  or  what  amounts  to  a  burn- 
ing of  such  house ;  and^  lastly,  how  the  offence  is 
punished. 

1.  Not  only  the  bare  dwelling-house,  but  all 
out-houses  that  are  parcel  thereof^  though  not 
contiguous  thereto,  nor  under  the  same  roof^  as 
barns  and  stables,  may  be  the  subject  of  arson. 
The  offence  of  arson  (strictly  so  called)  may  be 
committed  by  wilfully  setting  fire  to  one's  own 
house,  provided  one's  neighbour's  house  is  thereby 
also  burnt;  but  if  do  mischief  is  done  but  to  one's 
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own,  it  does  Dot  aiDoant  to  felony,  thoagh  the  fire 
was  kindled  with  intent  to  burn  another^s.  For  by 
the  common  law,  no  intention  to  commit  a  felony 
amounts  to  the  same  crime;  though  it  does  id 
some  cases,  by  particular  statutes.  However,  sudi 
wilful  firing  one's  own  house,  in  a  town,  is  a  higb 
misdemeanor,  and  punishable  by  fine  and  impri- 
sonment, pillory,  and  perpetual  sureties  for  the 
good  behaviour.  And  if  a  landlord  or  reversioner 
sets  fire  to  his  own  house,  of  which  another  is  in 
possession  under  lease  from  himself  or  from  those 
whose  estate  he  hath,  it  shall  be  accounted  arson ; 
for,  during  the  lease,  the  house  is  the  property  of 
the  tenant. 

2.  As  to  what  shall  be  called  a  burnings  so  as  to 
amount  to  arson:  a  bare  intent,  or  attempt  to  do 
it,  by  actually  setting  fire  to  a  house,  unless  it 
absolutely  bums^  does  not  fall  within  the  decription 
of  incendit  et  combussit ;  which  were  words  neces- 
sary, in  the  days  of  law-latin,  to  all  indictments  of 
this  sort.  But  the  burning  and  consuming  of  any 
part  is  sufficient ;  though  the  fire  be  afterwards 
extinguished.  Also  it  must  be  a  malidans  burn- 
ing ;  otherwise  it  is  only  a  trespass  :  and  therdbre 
no  negligence  or  mischance  amounts  to  it.  But 
by  statute  6  Ann.  c.  31.  any  servant  negligently 
setting  fire  to  a  house  or  outhouses,  shall  forfeit 
L.  100.  or  be  sent  to  the  bouse  of  correction  for 
eighteen  months. 

3.  The  punishment  of  arson,  and  of  all  eapitai 
felonies,  is  uniform,  namely,  by  hanging. 

II.  Bui^Iary,  or  nocturnal  housebreakings    The 
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definttioa  of  a  burglar^  as  given  by  sir  Edward 
Coke,  is,  "  he  that  by  night  breaketh  and  entereth 
into  a  mansion-house,  with  intent  to  commit  a 
felony."  Iq  this  definition  there  are  four  things  to 
be  considered ;  the  Hmey  the  placCy  the  manner^  and 
the  intent. 

1.  The  time  must  be  by  night,  and  not  by  day : 
for  in  the  day-time  there  is  no  burglary.  If  there 
be  daylight  or  crepusculum  enough,  begi^in  or  left 
to  discern  a  man's  face  withal,  it  is  no  burglary. 
But  this  does  not  extend  to  moonlight ;  for  then 
'i^any  midnight  burglaries  would  go  unpunished: 
and  besides,  the  malignity  of  the  offence  does  not 
so  properly  arise  from  its  being  done  in  the  dark, 
3s  at  the  dead  of  night,  when  all  the  creation, 
except  beasts  of  prey,  are  at  rest  j  when  sleep  has 
disarmed  the  owner,  and  rendered  his  castle  de- 
fenceless. 

2.  As  fo  the  place.  It  must  be,  according  to 
sir  Edward  Coke's  definition,  in  a  man^n-house. 
For  no  distant  barn,  warehouse,  or  the  likie,  are 
under  the  same  privileges,  nor  looked  upon  as  a 
man's  castle  of  defence  :  nor  is  a  breaking  open  of 
houses  wherein  no  man  resides,  and  which  there- 
fore for  the  time  being  are  not  mansion-houses, 
attended  with  the  same  circumstances  of  midnight 
terror.  A  house,  however,  wherein  a  man  some- 
time  resides,  and  which  the  owner  hath  only  left 
for  a  short  season,  animo  revertendij  is  the  object 
of  burglary,  though  no  one  be  in  it,  at  the  time  of 
the  fact  committed.  And  if  the  barn,  stable,  or 
warehouse^  be  parcel  of  the  mansion-house,  and 
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within  the  same  common  fence,  though  not  nnder 
the  same  roof  or  contiguous^  a  burglary  may  be 
committed  therein :  for  the  capital  house  protects 
and  privileges  all  its  branches  and  appurtenants  if 
within  the  curtilage  or  home-stall.  A  chamber  in 
a  college  or  an  inn  of  court,  where  each  inhabi- 
tant hath  a  distinct  property,  is,  to  all  other  pur- 
poses as  well  as  this,  the  mansion-house  of  the 
owner.  So  also  is  a  room  or  lodging  in  any  private 
house,  the  mansion  for  the  time  being  of  the 
lodger ;  if  the  owner  doth  not  himself  dwell  in  the 
house,  or  if  he  and  the  lodger  enter  by  difiereot 
outward  doors.  But,  if  the  owner  himself  lies  in 
the  house,  and  hath  but  one  outward  door  at  which 
he  and  his  lodgers  enter,  such  lodgers  seem  only 
to  be  inmates,  and  all  their  apartments  to  be  parcel 
of  the  one  dwelling-house  of  the  owner.  Thus 
too  the  house  of  a  corporation,  inhabited  in  sepa- 
rate  apartments  by  the  officers  of  the  body  corpo- 
rate, is  the  mansion-house  of  the  corporation,  and 
not  of  the  respective  officers.  But  if  1  hire  a 
shop,  parcel  of  another  man's  house,  and  work  or 
trade  in  it,  but  never  lie  there,  it  is  no  dwelling- 
house,  nor  can  burglary  be  committed  therein; 
for  by  the  lease  it  is  severed  from  the  rest  of  the 
house,  and  therefore  is  not  the  dwelling-house  of 
him  who  occupies  the  other  part ;  neither  can  I 
be  said  to  dwell  therein  when  I  never  lie  there. 
Neither  can  burglary  be  committed  in  a  tent  or 
booth  erected  in  a  marki^t  or  fair,  though  the 
owner  may  lodge  therein :  for  the  law  regards  thus 
highly  notiiing  but  permanent  edifices. 
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3.  As  to  the  manner  of  committing  bargUry : 
there  must  be  both  a  breaking  and  an  entry  to 
complete  it.     But  they  need  not  be  both  done  at 
once ;  for,  if  a  hole  be  broken  one  night,  and  the 
same  breakers  enter  the  next  night  through  the 
same,  they  are  burglars.     There  must  in  general 
be  an  actual  breaking,  not  a  mere  legal  clausum 
fregity  (by  leaping  over  invisible  ideal  boundaries, 
which  may  constitute  a  civil  trespass)  but  a  sub- 
stantial and  forcible  irruption.     But  to  come  down 
a  chimney  is  held  a  burglarious  entry ;  for  that  is 
as  much  closed  as  the  nature  of  things  will  permit. 
So  also  to  knock  at  a  door,  and  upon  opening  it  to 
rush  in,  with  a  felonious  intent ;  or,  under  pretence 
of  taking  lodgings,  to  fall  upon  the  landlord  and 
rob  him  ;  or  to  procure  a  constable  to  gain  admit- 
tance, in  order  to  search  for*  traitors,  and  then  to 
bind  the  constable  and  rob  the  house;  all  these 
entries  have  been   adjudged  burglarious,    though 
there  was  no  actual  breaking ;  for  the  law  will  not 
suffer  itself  to  be  trifled  with  by  such  evasions, 
especially  under  the  cloak  of  legal  process.     And 
so,  if  a  servant  open  and  enter  his  master's  chamber 
door  with  a  felonious  design ;  or  if  any  other  per- 
son lodging  in  the  same  house,  or  in  a  public  inn, 
open  and  enter  another's  door,  with  such  evil  in- 
tent ;  it  is  burglary.     Nay,  if  the  servant  conspire 
with  a  robber,  and  let  him  into  the  house  by  night, 
this  is  burglary  in  both :  for  tlie  servant  is  doing 
an  unlawful  act,  and  the  opportunity  afibrded  him, 
of  doing  it  with   greater  ease,  rather  aggravates 
than  extenuates  the  guilt.     As  for  the  entry,  any 
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the  least  degree  of.  it,  with  any  part  of  the  body, 
or  with  an  instrament  held  in  the  hand^  is  suffi- 
cient: as,  to  step  over  the  threshold^  to  put  a 
hand  or  a  hook  in  at  a  window  to  draw  out  goods, 
or  a  pistol  to  demand  one's  money,  are  all  of 
them  burglarious  entries.  The  entry  may  be 
before  the  breaking,  as  well  as  after:  for,  if  a 
person  enters  into  the  dwelling-house  of  another, 
without  breaking  in,  either  by  day  or  by  night, 
with  intent  to  commit  felony,  or,  being  in  such 
a  house,  shall  commit  any  felony;  and  shall  in 
the  night  break  out  of  the  same,  this  is  declared 
to  be  burglary.  But  it  is  universally  agreed,  that 
there  roust  be  both  a  breaking,  either  in  fact  or  by 
implication,  and  also  an  entry,  in  order  to  complete 
the  burglary. 

4.  As  to  the  intent;  it  is  clear,  that  such 
breaking  and  entry  must  be  with  a  felonious  in- 
tent, otherwise  it  is  only  a  trespass.  And  it  is 
the  same,  whether  such  intention  be  actually 
carried  into  execution,  or  only  demonstrated  by 
some  attempt  or  overt  act,  of  which  the  jury  is  to 
judge. 


CHAPTER  XVII. 

OP   OFFENCES   AGAINST    PRIVATK   PBOPBRTY. 

Thr  next,  and  last,  species  of  offences  against 
private  subjects,  are  such  as  more  immediately 
affect  their  property. 
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L  Larceny,  or  theft,  by  contraction  for  latrociny, 
latrocimumf  is  distinguished  by  the  law  into  two 
sorts ;  the  one  called  simple  larceny,  or  plain  theft 
unaccompanied  with  any  other  atrocious  circum- 
stance ;  and  mixed  or  compound  larceny,  which 
also  includes  in  it  the  aggravation  of  a  taking  from 
one's  house  or  person. 

And,  first,  of  simple  larceny  :  which  when  it  is  the 
stealing  of  goods  above  the  value  of  twelvepence,  is 
called  grand  larceny ;  when  of  goods  to  that  value, 
or  under,  is  petit  larceny  :  offences  which  are  con- 
siderably distinguished  in  their  punishment,  but 
not  otherwise. 

Simple  larceny  then  is,  '^  the  felonious  taking^ 
and  carrying  away,  of  the  personal  goods  of  an- 
other." At  present  we  shall  examine  the  nature 
of  theft,  or  larceny,  as  laid  down  in  the  foregoing 
definition. 

1.  It  must  be  a  taking.  This  implies  the  con- 
sent of  the  owner  to  be  wanting.  Therefore  no 
delivery  of  the  goods  from  the  owner  to  the 
offender,  upon  trust,  can  ground  a  larceny.  As, 
if  A  lends  B  a  horse,  and  he  rides  away  with  him  ; 
or,  if  I  send  goods  by  a  carrier,  and  he  carries 
them  away  3  these  are  no  larcenies.  But  if 
the  carrier  opens  a  bale  or  pack  of  goods,  or 
pierces  a  vessel  of  wine,  and  takes  away  part 
thereof,  or  if  he  carries  it  to  the  place  appointed, 
and  afterwards  takes  away  the  whole,  these  are 
larcenies  :  for  here  the  animus  furandi  is  manifest; 
since  in  the  first  case  he  had  otherwise  no  in- 
ducement to  open  the  goods,   and  in  the  second 
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the  trust  was  determined,  the  delivery  baviDg 
taken  its  effect.  Neither  by  the  common  law 
was  it  larceny  in  any  servant  to  run  away  with  the 
goods  committed  to  him  to  keep,  but  only  a  breach 
of  a  civil  trust.  But  if  be  had  not  the  possession, 
but  only  the  care  and  oversight  of  the  goods,  as 
the  butler  of  plate,  the  shepherd  of  sheep,  and 
the  like,  the  embezzling  o^them  is  felony  at  com- 
mon law.  So  if  a  guest  robs  his  inn  or  tavern  of 
a  piece  of  plate,  it  is  larceny ;  for  he  hath  not  the 
possession  delivered  to  him,  but  merely  the  use, 
and  so  it  is  declared  to  be  by  statute  3  &  4  W.  and 
M.  c.  9,  if  a  lodger  runs  away  with  the  goods  from 
his  ready-furnished  lodgings.  Under  some  circum- 
stances also  a  man  may  be  guilty  of  felony  in 
taking  his  own  goods :  as,  if  he  steals  them  from 
a  pawnbroker,  or  any  one  to  whom  he  hath  de- 
livered and  entrusted  them,  with  intent  to  charge 
such  bailee  with  the  value }  or  if  he  robs  his  own 
messenger  on  the  road,  with  intent  to  charge  the 
hundred  with  the  loss  according  to  the  statute  of 
Winchester. 

2.  There  must  not  only  be  a  taking,  but  a  carry- 
ing away  :  cepit  et  asportavit  was  the  old  law-iatin. 
A  bare  removal  from  the  place  in  which  he  found 
the  goods,  though  the  thief  does  not  quite  make 
off  with  them,  is  a  sufficient  asportation,  or  carry- 
ing away. 

3.  This  taking,  and  carrying  away,  must  also 
he  felonious;  that  is,  done  animofiirandi :  or,  as 
the  civil  law  expresses  it,  lucri  causa.     This  requi- 

.  site,  besides  excusing  those  who  labour  under  in- 
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capacities  of  mind  or  will,  indemnifies  also  mere 
trespassers,  and  other  petty  offenders.  The  ordi- 
nary discovery  of  a  felonious  intent  is  where  the 
party  doth  it  clandestinely ;  or,  being  charged  with 
the  fact,  denies  it.  But  this  is  by  no  means  the 
only  criterion  of  criminality:  for  in  cases  that 
may  amount  to  larceny  the  variety  of  circumstances 
is  so  great,  and  the  complications  thereof  so 
mingled,  that  it  is  impossible  to  recount  all  those, 
which  may  evidence  a  felonious  intent,  or  afn- 
mum  furandi:  wherefore  they  must  be  left  to 
the  due  and  attentive  consideration  of  the  court  and 

4.  This  felonious  taking  and  carrying  away  must 
be  of  the  personal  goods  of  another :  for  if  they 
are  things  real,  or  savour  of  the  reality,  larceny  at 
the  common  law  cannot  be  committed  of  them. 
Lands,  tenements,  and  hereditaments  (either  cor- 
poreal or  incorporeal)  cannot  in  their  nature  be 
taken  and  carried  away.  And  of  things  likewise 
that  adhere  to  the  freehold,  as  dorn,  grass,  trees, 
and  the  like,  or  lead  upon  a  house,  no  larceny 
could  be  committed  by  the  rules  of  the  com- 
mon law  I  but  the  severance  of  them  was,  and 
in  many  things  is  still,  merely  a  trespass :  which 
depended  on  a  subtilty  in  the  legal  notions  of  our 
ancestors.  But  if  the  thief  severs  them  at  one 
time,  whereby  the  trespass  is  completed,  and  they 
are  converted  into  personal  chattels,  in  the  con- 
structive possession  of  him  on  whose  soil  they  are 
left  or  laid ;  and  comes  again  at  another  time,  when 
they  are  so  turned  into  personalty,  and  takes  them 
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away ;  it  is  larceny :  and  so  it  is,  if  the  owneri  or 
any  one  else  has  sererad  them.  And  now,  by  the 
statute  4  Geo.  IL  c.  32.  and  42  Geo.  III.  c.  67.  to 
steal,  or  rip,  cuty  or  break  with  intent  to  steal,  any 
lead,  or  iron  bar,  rail,  gate,  or  palisado,  fixed  to 
a  dwelling-house  or  out-house,  or  in  any  court  or 
garden  thereunto  belonging,  or  to  any  other  build* 
iDg,  is  made  felony,  liable  to  transportation  for 
seven  years :  and  to  steal,  damage,  or  destroy  un- 
derwood or  hedges,  and  the  like,  to  rob  orchards 
or  gardens  of  fruit  growing  therein,  to.  steal  or 
otherwise  destroy  any  turnips,  potatoes,  cabtrages, 
parsnips,  pease,  or  carrots,  or  the  roots  of  madder 
when  growing,  are  punishable  criminally,  by  whip- 
ping, small  fines,  imprisonment,  and  satisfaction 
to  the  party  wronged,  according  to  the  nature  of 
the  offence.  Moreover  the  stealing  by  night  of 
any  trees,  or  of  any  roots,  shrubs,  or  plants  to  the 
value  of  5s.  is,  by  statute  6  Geo.  III.  c.  36.  made 
felony  in  the  principals,  aiders,  and  abettors,  and 
in  the  purchasers  thereof  knowing  the  same  to  be 
stolen:  and  by  statutes  6  Geo.  III.  c.  48.  and 
13  Geo.  III.  c.  33.  the  stealing  of  any  timber  trees 
therein  specified,  and  of  any  root,  shrub,  or  plant, 
by  day,  or  night,  is  liable  to  pecuniary  penalties 
for  the  two  first  offences,  and  for  the  third  is  con- 
stituted a  felony  liable  to  transportation  for  seven 
years,    • 

Bonds,  bills,  and  notes,  which  concern  mere 
chases  in  action^  were  also  at  the  common  law  held 
not  to  be  such  goods  whereof  larceny  might  be 
committed  \  being  of  no  intrinsic  value,  and  not 
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importing  any  property  in  poM^skn  of  the  person 
from  whom  they  are  taken.  But^  by  the  statute 
2  Geo.  II.  c.  25.  they  are  now  put  upon  the  same 
footing  with  respect  to  larcenies,  as  the  money 
they  were  meant  to  secure.  By  statute  15  Geo.  II. 
c.  13^  officers  or  servants  of  the  bank  <rf  England, 
secreting  or  embezzling  any  note,  bill,  warrant, 
bond,  deed,  security,  money,  or  effects,  intrusted 
with  them  or  with  the  con^pany,  are  guilty  o£  fe^ 
lony  without  benefit  of  clergy.  The  same  is 
enacted  by  statute  24  Geo.  II.  c.  II.  with  respect 
to  officers  an4  servants  of  the  South-sea  company. 
And,  by  statute  7  Geo.  III.  c.  50.  if  any  officer  or 
servant  of  the  post-office  shall  secrete,  embezzle, 
or  destroy  any  letter  or  packet,  containing  any 
bank«note  or  other  valuable  paper  particularly 
specified  in  the  act,  g€  shall  steal  the  same  out 
of  any  letter  or  packet,  he  shall  be  guilty  of  fe- 
lony without  benefit  of  clergy.  Or,  if  he  shall 
destroy  any  letter  or  packet  with  which  he  has 
received  money  for  the  postage,  or  shall  advance 
the  rate  of  postage  on  any  letter  or  packet  sent 
by  the  post,  and  shall  secrete  the  money  received 
by  such  advancement,  he  shall  be  guilty  of  single 
felony. 

Larceny  also  cannot  be  committed  of  such  ani* 
mals,  in  which  there  is  no  property  either  absolute 
or  qualified  :  as  of  beasts  that  arefenB  naturcBf  and 
UQreclain>ed,  such  as  deer,  hares,  and  conies^  in 
a  forest,  chase,  or  warren ;  fish,  in  an  open  river 
or  pond;  or  wild  fowls  at  their  natural  liberty. 
But  if  they  are   reclaimed   or  confined  and  may 
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serve  for  food,  it  is  otherwise  even  at  cooimoo 
law :  for  of  deer  so  enclosed  in  a  park  that  they 
may  he  taken  at  pleasure,  fish  in  a  trunk,  and 
pheasants  or  partridges  in  a  mew,  larceny  may 
be  committed.  And  now,  by  statute  9  Greo.  I. 
c«  22.  to  hunt,  wound,  kill,  or  steal  any  deer; 
to  rob  a  warren;  or  to  steal  any  fish  from  a 
river  or  pond,  (being  in  these  cases  armed  and 
disguised)  also  to  hunt,  wound,  kill,  or  steal  any 
deer,  in  the  king*$  forests  or  chases  enclosed,  or 
in  any  other  enclosed  place  where  deer  have 
been  usually  kept ;  or  by  gift  or  promise  of  re- 
ward to  procure  any  person  to  join  them  in  such 
unlawful  act,  all  these  are  felonies  without  benefit 
of  clergy. 

Notwithstanding,  however,  that  no  larceny  can 
be  comn^itted,  unless  there  be  some  property  in 
the  thing  taken,  and  an  owner;  yet,  if  the  owner 
be  unknown,  provided  there  be  a  property,  it  is 
larceny  to  steal  it ;  and  an  indictment  will  lie,  for 
the  goods  of  a  person  unknown.  This  is  the  case 
of  stealing  a  shroud  out  of  a  grave ;  which  is  the 
property  of  those,  whoever  they  were,  that  buried 
the  deceased  :  but  stealing  the  corpse  itself,  which 
has  no  owner,  (although  a  matter  of  great  inde- 
cency)  is  no  felony,  unless  some  of  the  graveclothes 
be  stolen  with  it. 

In  the  ninth  year  of  Henry  the  First,  all  persons 
guilty  of  larceny  above  the  value  of  twelvepence 
were  directed  to  be  hanged  ;  which  law  continues 
in  force  to  this  day.  For,  though  the  inferior 
species  of  theft,  or  petit  larceny,  is  only  punished 
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by  imprisonment  or  whipping  at  common  law,  or 
by  statute  4.Geo.  I.  c.  II.  may  be  extended  to 
transportation  for  seven  years>  as  is  also  expressly 
directed  in  the  case  of  the  plate-glass  company, 
yet  the  punishment  of  grand  larceny,  or  the  steal- 
ing above  the  value  of  twelvepence  (which  sum 
was  the  standard  in  the  time  of  king  Athelstan, 
eight  hundred  years  ago)    is  at  common  law  re- 
gularly death.    And,    in    many  cases   of   simple 
larceny,  the   benefit  of  clergy  is  taken  away  by 
statute :  as  from  horse-stealing  in  the  principals, 
and  accessories  both  before  and  after  the  fact; 
theft  by  great  and  notorious  thieves  in  Northumber- 
land and  Cumberland ;  taking  woollen  cloth  from 
off  the  tenters,   or  linens,  fustians,    calicoes,  or 
cotton  goods,    from   the   place  of    manufacture;^ 
(which  extends  in  the  last  case,  to  aiders,  assisterSy 
procurers,  buyers,  and  receivers)  feloniously  driv- 
ing away,  or  otherwise  stealing  one  or  more  sheep 
or  other  cattle  specified  in  the  acts,  or  killing  them 
with  intent  to  steal  the  whole  or  any  part  of  the 
carcase,  or  aiding  or  assisting  therein ;  thefts  on 
navigable  rivers  above  the  value  of  forty  shillings, 
^r  being  present,   aiding,  and  assisting  thereat; 
plundering  vessels  in  distress,  or  that  have  sufifered 
shipwreck,  stealing  letters  sent  by  the  post ;  and 
also  stealing  deer,  fish,  hares,  and  conies,  under 
the '  peculiar    circumstances    mentioned    in    the 
Waltham    black  act.     Which   additional  severity 
>s  owing  to  the  great  malice  and  mischief  of  the 
theft  in  sokne  of  these  instances ;  and,  in  others, 
to  the  difficuHies  men  would  otherwise  lie  under 
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to  preserve  those  goods^  which  are  so  easily  car- 
ried off.  And  thas  much  for  the  ofience  of  m^ 
larceny. 

Mixed^  or  compound  larceny^  is  such  as  has  all 
the  properties  of  the  foroier^  but  is  accompanied 
by  either  one,  or  both  of  the  aggrayations  of  a 
taking  from  one's  house  or  person.  First,  therefore, 
of  larceny  from  the  house,  and  then  of  larceny 
from  the  person. 

1.  Larceny  from  the  house  is  not  at  all  distin- 
giiished  from  the  other  at  common  law:  unless 
where  it  is  accompanied  by  the  circumstance  of 
breaking  the  house  by  night ;  and  then  we  hare 
seen  that  it  falls  under  another  description^  viz. 
that  of  burglary.  But  now  by  several  acts  of 
parliament  the  benefit  of  clergy  is  taken  from 
larcenies  committed  in  a  house  in  almost  eveiy 
instance.  First,  in  larcenies  abot^e  the  vake  0/ 
twehepence,  committed,  1.  In  a  church  orchapel) 
with  or  without  violence,  or  breaking  the  same. 
2.  In  a  booth  or  tent  in  a  market  or  fair,  in  tbe 
day  time  or  in  the  night,  by  violence  or  breaking 
the  same;  the  owner  or  some  of  his  family  being 
therein.  3.  By  robbing  a  dwelling-house  in  tbe 
day  time  (which  robbing  implies  a  breaking)  any 
person  being  therein.  4.  In  a  dwelling-house  by 
day  or  by  night,  without  breaking  the  same,  any 
person  being  therein  and  put  in  fear;  which 
amounts  in  law  to  a  robbery :  and  in  both  these 
last  cases  the  accessory  before  the  fact  is  also  ex- 
cluded from  his  clergy.  Secondly,  in  larcenies  to 
the  value  of  Jioe  shiUings,  committed,  1.  By  break- 
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ing  any  dwelling-house,  or  any  out-house,  shop, 
or  warehouse  thereunto  belonging,  in  the  day  tin^, 
although  no  person  be  therein.  2.  By  privately 
stealing  goods,  wares,  or  merchandise  in  any 
shop,  warehouse,  coach-house,  or  staUe,  by  day 
or  by  night ;  though  the  same  be  not  broken  open, 
and  though  no  person  be  therein.  Lastly,  in  lar- 
cenies to  the  vaitJte  of  forty  shillings  in  a  dwelling- 
house,  or  its  out-houses,  although  the  same  be  not 
broken,  whether  any  person  be  therein  or  no  5  unless 
committed  against  their  masters  by  apprentices 
under  the  age  of  fifteen. 

2.  Larceny  from  the  person  is  either  by  privately 
stealing,  or  by  open  and  violent  assault,  which  is 
usually  called  robbery. 

The  ofFence  of  priumtely  stealing  from  a  man's 
person,  as  by  picking  his  pocket,  or  the  like,  pri- 
vily without  his  knowledge,  was  debarred  of  the 
benefit  of  clergy,  so  early  as  by  the  statute 
B  Eliz.  c.  4.  But  then  it  must  be  such  a  larceny, 
as  stands  in  need  of  the  benefit  of  clergy,  viz^ 
above  the  value  of  twelvepence ;  else  the  offender 
shall  not  have  judgment  Of  death.  For  the  sta- 
tute creates  no  new  offence;  but  only  prevents 
the  prisoner  from  praying  the  benefit  of  clergy,  and 
leaves  him  to  the  regular  judgment  of  the  ancient 
law. 

Open  and  violent  larceny  from  the  person,  or 
robbery,  the  rapina  of  the  civilians,  is  the  felo- 
nious and  forcible  taking  from  the  person  of  aur 
other,  of  goods  or  money  to  any  value,  by  violehce 
or  patting  him  in  fear.     I.  There  must  be  a  taking. 
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Otherwise  it  is  no  robbery.  A  mere  attempt  to 
rob  was  indeed  held  to  be  felony,  so  late  as  Henry 
the  Fourth's  time :  but  afterwards  it  was  taken  to 
be  only  a  misdemeanor,  and  punishable  with  fine 
and  imprisonment,  till  the  statute  7  Geo.  II.  c.  21. 
which  makes  it  felony  (transportable  for  seven 
years)  unlawfully  and  maliciously  to  assault  another 
with  any  offensive  weapon  or  instrument ; — or  by 
menaces,  or  by  other  forcible  or  violent  manner, 
to  demand  any  money  or  goods  with  a  felonious 
intent  to  rob.  If  the  thief,  having  once  taken  a 
purse,  returns  it,  still  it  is  robbery :  and  so  it  iSf 
whether  the  taking  be  strictly  from  the  person  of 
another,  or  in  his  presence  only;  as,  wh^ne  a 
robber  by  menaces  and  violences  puts  a  man  in 
fear,  and  drives  away  his  sheep  or  his  cattle  before 
his  face.  But  if  the  taking  be  not  either  directly 
from  his  person,  or  in  his  presence,  it  is  no  rob- 
bery. 2.  It  is  immaterial  of  what  value  the  thing 
taken  is :  a  penny  as  well  as  a  pound,  thus  forcibly 
extorted,  makes  a  robbery.  3.  Lastly,  the  taking 
must  be  by  force,  or  a  previous  putting  in  fear, 
which  makes  the  violation  of  the  person  more  atro- 
cious than  privately  stealing.  This  previous  vio- 
lence or  putting  in  fear,  is  the  criterion  that 
distinguishes  the  robbery  from  other  larcenies. 
For  if  one  privately  steals  sixpence  from  the  per- 
son of  another,  and  afterwards  keeps  it  by  putting 
him  in  fear,  this  is  no  robbery,  for  the  fear  is  sub- 
sequent :  neither  is  it  capital,  as  privately  stealing, 
being  under  the  value  of  twelvepence.  It  is 
enough  that  so  much  force,  or  threatenioi^  bj  word 
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or  gesture,  be  used,  as  might  create  an  apprehen- 
sion of  danger,  or  induce  a  man  to  part  with  his 
property  without  or  against  his  consent.  Thus,  if 
a  man  be  knocked  down  without  a  previous  warn- 
ing) and  stript  of  his  property  while  senseless, 
though  strictly  he  cannot  be  said  to  be  put  vnfear^ 
yet  this  is  undoubtedly  a  robbery.  Or,  if  a  person 
^ith  a  sword  drawn  begs  an  alms,  and  I  give  it 
him  through  mistrust  and  apprehension  of  vio« 
lence,  this  is  a  felonious  robbery.  So  if,  under 
&  pretence  of  sale,  a  man  forcibly  extorts  money 
from  another,  neither  shall  this  subterfuge  avail 
him. 

II.  Malicious  mischieff  or  damage,  is  the  next 
species  of  injury  to  private  property, 'which  the 
law  considers  as  a  public  crime.  This  is  such  as 
is  done,  not  animo  furandi,  or  with  ah  intent  of 
gaining  by  another's  loss ;  which  is  some,- though 
a  weak  excuse :  but  either  out  of  a  spirit  of  wanton 
cruelty,  or  black  and  diabolical  revenge.  In 
which  it  bears  a  near  relation  to  the  crime  of 
arson;  for  as  that  affects  the  habitation,  so  this 
does  the  other  property  of  individuals.  And  there- 
fore any  damage  arising  from  this  mischievous  dis- 
position, though  only  a  trespass  at  common  law,  is 
now  by  a  multitude  of  statutes  made  penal  in  the 
highest  degree. 

By  statute  22  and  23  Car.  II.  c.  7- "maliciously, 
unlawfully,  and  willingly,  in  the  night  time,  to 
burn  or  cause  to  be  burnt  or  destroyed,  any  ricks 
or  stacks  of  corn,  hay,  or  grain,  barns,  houses^ 
buildings,  or  kilns;  or  to  kill  any  horses,,  sheep, 

1  I 
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or  Other  cattle,  is  felwy;  but  the  ofleuder  may 
make  his  election  to  be  transported  for  seven  years: 
and  to  maim  or  hurt  such  horses,  sheep,  or  other 
cattle  is  a  trespass,  for  which  treble  damages  shall 
be  recovered.    By  statute  4  &  5  W.  and  M.  c.  23. 
to  bum  on  any  waste  between  Candlemas  and  Mid- 
summer,  any  grig,    ling,    heath,  furze,  goss,  or 
fern,  is  punishable  with  whipping  and  confinement 
in  the  house  of  correction.    By  statute   1  Ann. 
St.  2.  c.  9.  captains  and   mariners   belonging  to 
ships,  and  destroying  the  same,  to  the  prejudice  of 
the  owners,  (and  by  4  Geo.  I.  c.  12.  to  the  pre- 
judice of  insurers  also)  are  guilty  of  felony  without 
benefit  of  clergy.    And  by  statute  12  Ann.  st.  2. 
c.  18.  making  any  hole  in  a  ship  in  dbtress,  or 
stealing  her  puoips,  or  aiding  or  abetting  such 
ofiencCf  or  wilfully  doing  any  thing  tending  to  the 
immediateloss  of  such  ship,  is  felony  without  be- 
nefit of  clergy.     By  statute  1  Geo.  I.  c.  48.  ma- 
liciously to  set  on  fire  any  undenn^>od,  wood,  or 
coppice,    is  made  single  felony.      By  statute  6 
Geo.  I.  c.  23.  the  wilful   and   malicious  tearing, 
cutting,   spoiling,    burning,    or  defacing   of   the 
garments  or  doaths  of  any  person  passing  in  the 
streets  or  highways,  with  intent  so  to  do,  is  felony. 
By  statute  9  Geo.  I.  c.  22.  commonly  called  the 
Waltham  black-act,  occasioned  by  the  devastations 
committed  near  Waltham  in  Hampshire^  by  per- 
sons in  disguise  or  with  their  faces  blacked,  it  is 
further  enacted,  that  to  set  fire  to  any  house^  bam, 
or    out-hoDse,    (which    is    extended    by    statute 
9  Geo.  III.  c.   29.  to  the  malicious  and  wilful 
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burning  or  setting  fire  to  all  kinds,  of  mills)  or  to 
aqy  hovel,  cock,  mow,  or  stack  of   corn,  straw, 
hay,  or  wood:  or  unlawfully  and   malicjously  to 
break  down  the  head  of  any  fish-poad,  whereby 
the  fish  shall  be  lost  or  destroyed;    or  in  like 
manner  to  kill,  maim,  or  wound  any  cattle ;  or  cut 
down  or  destroy  any  tree  planted  in  an  avenue,  or 
growing  in  a .  garden,  orchard,  or  plantation,  for 
ornanaeut,  shelter,  or  profit;   all  these  malicious 
acts,  or  procuring  by  gift  or  promise  of  reward  any 
person  to  join  them  therein,  are  felonies,  without 
benefit  of  clergy  :  and  the  hundred  shall  be  charge- 
able for  the  damages,  unless  the  ofibnder  be  con- 
victed.    By  statutes  6  Geo.  11.  c.   37.  and   10 
Geo.  IL  c*  32.  itris  .also  made  felony  without  the 
benefit  of  clergy,  maliciously  to  cut  down  any  river 
or.  sea-bank^  whereby  lands  may  be  overflowed  or 
damaged ;  or  to  cut  any  hop«blnds  growing  in  a 
plantation  of  hops,  or  wilfully  and  maliciously  to 
set  on  fire,  or  cause  to  be  set  on  fire,  any  mine, 
pit,  or  delph  of  coal.     By  statute  1 1  Geo.  II.  c.  22 » 
to  use  any  violence  in  order  to  deter  any  person 
from  buying  any  corn  or  grain;  to  seize  any  car- 
riage or  horse  carrying  grain  or  meal  to  or  from 
any  market  or  seaport ;  or  to  use  any  outrage  with 
such   intent;  or  to  scatter,  take  away,  spoil,  or 
damage  such  grain  or  meal,  is  punished  for  the 
Brst  offence  with  imprisonment  and  public  whip- 
ping: and  the  second  offence,  or  destroying  any 
granary   where  corn  is   kept  for  exportation,   or 
taking  away  or  spoiling  any  grain  or  meal  in  such 
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granary,  or  in  any  ship,  boat,  or  vessel  intended 
for  exportation,  is  felony,  subject  to  transportatioo 
for  seven  years*  By  statute  28  Geo.  II.  c.  19.  to 
set  fire  to  any  goss,  furze,  or  fern,  growing  in  any 
forest  or  chase,  is  subject  to  a  fine  of  five  pounds. 
By  statutes  6  Geo.  III.  c.  36.  &  48.  and  13  Geo.  IIL 
c.  33.  wilfully  to  spoil  or  destroy  any  timber  or 
other  trees,  or  roots,  shrubs,  or  plants^  is  for  the 
two  first  offences  liable  to  pecuniary  penalties ;  and 
for  the  third  if  in  the  day-time,  and  even  for  the 
first  if  at  night,  the  offender  shall  be  guilty  of 
felony,  and  liable  to  transportation  for  seven 
years.  By  statute  9  Geo.  III.  c.  29.  wilfully  and 
maliciously  to  burn  or  destroy  any  engine  or 
other  machines,  therein  specified,  belonging  to 
any  mine,  or  any  fences  for  enclosures,  pursuant 
to  any  act  of  parliament,  is  made  single  felony, 
and  punishable  with  transportation  for  seven 
years,  in  the  offender,  his  advisers,  and  procurers. 

III.  Forgery,  or  the  crimen  falsi^  is  defined  (at 
common  law)  to  be  '^  the  fraudulent  making  or 
alteration  of  a  writing  to  the  prejudice  of  another 
man's  right:"  for  which  the  offender  may  suftr 
fine,  imprisonment,  and  pillory.  And  also,  by  * 
variety  of  statutes,  a  more  severe  punishnaent  l* 
inflicted  on  the  offenders  in  many  particular  cases, 
'which  are  so  multiplied  of  late  as  almost  to  become 

general. 

So  that,  I  believe,  through  the  nuaiber  of 
these  general  and  special  provisions,  there  is  no« 
hardly  a  case  possible  to  be  conceived,  wherein 
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forgery,  that  tends  to  defraud,  whether  in  the 
name  of  a  real  or  fictitious  person,  is  not  made  a 
capital  crime* 


CHAPTER  XVIIL 

OF  THB   MBANS   OF    PREVENTING    OFFENCES. 

We  are  now  arrived  at  the  fifth  general  branch  or 
bead,  under  which  I  proposed  to  consider  the 
subject  of  this  book  of  our  commentaries ;  viz. 
the  means  of  preventing  the  commission  of  crimes 
aod  misdemeanors.  And  really  it  is  an  honour, 
and. almost  a  singular  one,  to  our  English  laws, 
that  they  furnish  a  title  of  this  sort :  since  pj^even- 
tive  justice  is,  upon  every  principle  of  reason,  of 
humanity,  and  of  sound  policy,  preferable  in  all  re- 
spects to  punishing  justice. 

This  preventive  justice  consists  in  obliging  those 
persons,  whom  there  is  a  probable  ground  to 
suspect  of  future  misbehaviour,  to  stipulate  with 
and  to  give  full  assurance  to  the  public,  that  such 
offence  as  is  apprehended  shall  not  happen;  by 
finding  pledges  or  securities  for  keeping  the  peace, 
or  for  their  good  behaviour.  On  this  head,  let  us 
consider,  first,  what  this  security  is  ;  next,  who 
may  take  or  demand  it ;  and  lastly,  how  it  may  be 
discharged. 

1.  This  security  consists  in  being  bound,  with 
one  or  more  sureties,  in  a  recognizance  or  obliga- 
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tion  to  the  king,  entered  on  record,  and  taken  in 
8one  court  or  by  some  judicial  officer;  wherebj 
the  parties  acknowledge  themselves,  to  be  indebted 
to  the  crown  in  the  sum  required,  (for  instance 
X«.100.)  with  condition  to  be  void  and  of  none 
efifect,  if  the  party  shall  appear  in  court  on  soch 
a  day,  and  in  the  mean  time  shall  keep  the  peace; 
either  generally  towards  the  king,  and  all  Ms  li^ 
people;  or  particularly  also,  with  regard  to  tbe 
person  who  craves  the  security.  Or,  if  it  be  for 
the  good  behaviour,  then  on  condition  that  he  shaU 
demean  aad  behave  himself  well,  (or  be  of  ffxA 
behaviour)  either  generally  or  specially,  for  the 
time  therein  limited,  as  for  one  or  more  yean,  or 
for  life.  Thb  recognizance,  if  taken  by  a  jostice 
of  the  peace,  must  be  certified  to  the  next  sessions, 
in  pursuance  of  the  statute  3  Hen.  VII.  c.  I*  and 
if  the  condition  of  such  recognizance  be  brokeoi 
by  any  breach  of  tbe  peace  in  the  one  case,  or  an; 
misbehaviour  in  the  other,  the  recogniaatice  be- 
comes forfeited  or  absolute;  and,  being  estreoUd 
or  extracted  (taken  out  from  among  the  c^^ 
records)  and  sent  up  to  the  exchequer,  the  pn^ 
and  his  sureties,  having  now  become  tbe  kio^s 
absolute  debtors,  are  sued  for  the  several  sums  ui 
which  they  are  respectively  bound. 

2.  Any  justices  of  the  peace,  by  virtue  of  their 
commission,  may  demand  such  security  according 
to  their  own  discretion ;  or  it  may  be  granted  at 
the  request  of  any  subject,  upon  due  cause  shewn, 
provided   such  demandant   be  under  the  king!> 
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protection.  Indeed  a  peer  or  peeress  cannot  be 
bdund  over  in  any  other  place,  than  the  courts  of 
king's  bench  or  chancery.  Wives  may  demand  it 
against  their  husbands  |  or  husbands,  if  necessary, 
against  their  wives.  But  married  wcmeny  and 
infants  under  age,  ought  to  find  security  by  their 
friends  only,  and  not  to  be  bound  themselves: 
for  they  are  incapable  of  engaging  themselves 
to  answer  any  debt;  which,  as  we  observed,  is 
the  nature  of  these  recognizances  or  acknow- 
ledgments. 

3.  A  recognizance  may  be  discharged^  either  by 
the  demise  of  the  king,  to  whom  the  recognizance 
is  made;  or  by  the  death  of  the  principal  party 
bound  thereby,  if  not  before  forfeited ;  or  by  order 
of  the  court  to  which  such  recogmzance  is  certi- 
fied by  the  justices  (as  the  quarter  sessions,  assizes, 
or  king's  bench)  if  they  see  sufficient  cause:  or 
in  case  he  at  whose  request  it  was  granted,  if 
granted  upon  a  private  account,  will  release  it,  or 
does  not  make  his  appearance  to  pray  that  it  may 
be  continued. 

I  shall  now  consider  them  separately :  and  first, 
shall  shew  for  what  cause  such  a  recognizance,  with 
sureties  for  the  peace,  is  grantable ;  and  then,  how 
it  may  be  forfeited. 

I.  Any  justice  of  the  peace  may,  ex  officio^  bind 
aU  those  to  keep  the  peace^  who  in  his  presence 
make  any  aifray ;  or  threaten  to  kill  or  beat  an- 
other; or  contend  together  with  hot  and  angry 
words ;  or  go  about  with  unusual  weapons  or  at- 
tendance,   to  the  terror  of  the  people;    and  all 
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sach  as  he  knows  to  be  common  barretors ;  and 
such  as  are  brought  before  him  by  the  constable 
for  a  breach  of  the  peace  in  his  presence ;  and  all 
such  persons,  as,  having  been  before  bound  to 
the  peace,  have  broken  it  and  forfeited  their  re- 
cognizances. Also,  wherever  any  private  man  hath 
just  cause  to  fear,  that  another  will  burn  his  house, 
or  do  him  a  corporal  injury,  by  killing,  imprisoning} 
or  beating  him ;  or  that  he  will  procure  others  so 
to  do ;  he  may  demand  surety  of  the  peace  against 
such  person :  and  every  justice  of  the  peace  is 
bound  to  grant  it,  if  he  who  demands  it  will  make 
oath,  that  he  is  actually  under  fear  of  death  or 
bodily  harm;  and  will  shew  that  he  has  just  cause 
to  be  so,  by  reason  of  the  other's  menaces,  at- 
tempts, or  having  lain  in  wait  for  him  :  aud  will 
also  farther  swear,  that  he  does  not  require  sucb 
surety  out  of  malice  or  for  mere  vexation.  This  is 
called  swearing  the  peace  against  another :  and)  if 
the  party  does  not  find  such  sureties,  as  the  justice 
in  his  discretion  shall  require,  he  may  immediately 
be  committed  till  he  does. 

2.  Such  recognizance  for  keeping  the  peace, 
when  given,  may  be  forfeited  by  any  actual  violence, 
or  even  an  assault,  or  menace,  to  the  person  of 
him  who  demanded  it,  if  it  be  a  special  recogni- 
zance :  or,  if  the  recognizance  be  general,  by  any 
unlawful  action  whatsoever,  that  either  is  or  teo<is 
to  a  breach  of  the  peace ;  or,  more  particularly?  by 
any  one  of  the  many  species  of  offences  whici 
are  mentioned  as  crimes  against  the  public  peace 
in  the  eleventh  chapter  of  this  book ;  or,  by  any 
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private  violence  committed  against  any  of  his  ma- 
jesty's subjects.  But  a  bare  trespass  upon  the 
lands  or  goods  of  another,  which  is  a  ground  for 
a  civil  action,  unless  accompanied  with  a  wilful 
breach  of  the  peace,  is  no  forfeiture  of  the  recog- 
nizance. Neither  are  mere  reproachful  words,  as 
calling  a  man  knave  or  liar,  any  breach  of  the  peace^ 
so  as  to  forfeit  one's  recognizance  (being  looked 
upon  to  be  merely  the  effect  of  unmeaning  heat 
and  passion)  unless  they  amount  to  a  challenge  to 
fight. 

The  other  species  of  recognizance,  with  sureties, 
is  for  the  good  abearance,  or  good  behaviour.  This 
includes  security  for  the  peace,  and  somewhat  more: 
we  will  therefore  examine  it  in  the  same  manner  as 
the  other. 

!•  First  then,  the  justices  are  empowered  by  the 
statute  34  Edw.  lU.  c.  1.  to  bind  over  to  the  good 
behaviour  towards  the  king  and  his  people,  all  them 
that  be  not  qf  good  fame,  wherever  they  be  found; 
to  the  intent  that  the  people  be  not  troubled  nor 
endamaged,  nor  the  peace  diminished,  nor  mer- 
chants and  others,  passing  by  the  highways  of  the 
realm,  be  disturbed  nor  put  in  the  peril  which  may 
happen  by  such  offenders.  Under  the  general 
wo^ds  of  this  expression,  that  be  not  of  good  fame, 
it  is  holden  that  a  man  may  be  bound  to  his  good 
behaviour  for  causes  of  scandal,  contra  bonos  mores, 
^  well  as  contra  pacem.  But,  if  the  justice  com- 
mit a  man  for  want  of  sureties,  he  must  express 
he  cause  thereof  with  convenient  certainty,  and 
Jike  care  that  such  cause  be  a  good  one. 

1  1  2 
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2.  A  recognizance  for  the  good  behavioor  may 
be  forfeited  hj  all  the  same  nieansy  as  one  for  tbe 
security  of  the  peaee  may  be ;  and  also  by  some 
others.  As,  by  going  armed  with  nnusual  attend* 
ance,  to  the  terror  of  the  people;  by  speaking 
words  tending  to  sedition ;  or,  by  committing  any 
of  those  acts  of  misbehaviour,  which  the  recog- 
nizance was  intended  to  prevent. 


CHAPTER  XIX. 

OP    COURTS   OF    A   CRIMINAf^  JURJSDICTIOTf. 

Thk  sixth,  and  last,  object  of  onr  inquiries  will  be 
the  method  of  inflicting  those  pumshmentSy  which 
the  law  has  annexed  to  particular  offences :  by,  first, 
pointing  out  the  several  courts  of  criminal  jaris- 
diction,  wherein  offenders  may  be  prosecuted  to 
punishment ;  and  by,  secondly)  deducing  down  io 
their  natural  order,  and  explaining,  the  several 
proceedings  therein. 

I  shall  begin  with  an  account  of  such  as  are  of 
a  puhUc  and  general  jurisdiction  throughout  the 
whole  realm ;  and,  afterwards,  proceed  to  such  as 
are  only  of  a  private  and  special  jurisdiction,  and 
confined  to  some  particular  parts  of  the  kingdom. 

I.  In  our  inquiries  into  the  criminal  courts  of 
pubUc  and  general  jurisdiction,  1  shall  rank  tbeni 
according  to  their  dignity,  and  begin  with  the 
highest  of  all ;  viz. 
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J .  The  high  court  of  parliament ;  which  is  the 
supreme  court  in  the  kingdom^  not  only  for  the 
making,  but  also  for  the  execution^  of  laws  5  by 
the  trial  of  great  and  enormous  offenders,  whether 
lords  or  commoners,  in  the  method  of  parliamentary 
impeachment.  As  for  acts  of  parliament  to  attaint 
particular  persons  of  treason  or  felony,  or  to  inflict 
pains  and  penalties,  beyond  or  contrary  to  the 
common  law,  to  serve  a  special  ^  purpose,  I  speak 
not  of  them;  being  to  all  intents  and  purposes 
new  laws,  made  pro  re  nata,  and  by  no  means  an 
execution  of  such  as  are  already  in  being.  But  an 
impeachment  before  the  lords  by  the  commons  of 
Great  Britain,  in  parliament,  is  a  prosecution  of 
the  already-known  and  established  law,  and  has 
been  frequently  put  in  practice ;  being  a  present- 
ment to  the  most  high  and  supreme  court  of 
criminal  jurisdiction  by  the  most  solemn  grand 
inquest  of  the  whole  kingdom.  A  commoner  can- 
not however  be  impeached  before  the  lords  for  any 
capital  offence,  but  only  for  high  misdemeanors: 
a  peer  may  be  impeached  for  any  crime.  The 
articles  of  impeachment  are  a  kind  of  bills  of 
indictment,  found  by  the  house  of  commons,  and 
afterwards  tried  by  the  lords ;  who  are  in  cases  of 
misdemeanors  considered  not  only  as  their  own 
peers,  but  as  the  peers  of  the  whole  nation.  It  is 
now  enacted,  by  statute  12  &  13  W.  III.  c.  2.  that 
no  pardon  under  the  great  seal  shall  be  pleadable 
to  an  impeachment  by  the  commons  of  Great  Bri- 
tain in  parliament. 
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2.  The  court  of  the  lord  high  steward  of  Great 
Britain  is  a  court  instituted  for  the  trial  of  peers, 
indicted  for  treason  or  felony,  or  for  misprisioD  of 
either.     The  king  therefore,  in  case  a  peer  be  in- 
dicted of  treason,  felony,  or  misprision,  creates  a 
lord  high  steward  pro  hac  vice  by  commission  uoder 
the  great  seal;    which  recites  the  indictment  so 
found,  and  gives  his  grace  power  to  receive  and  try 
it  secundum  legem  et  consuetudinem  AnglicR.    Then, 
when  the  indictment  is  regularly  removed,  by  writ 
of  certiorari^  commanding  the  inferior  court  to  cer- 
tify it  up  to  him,  the  lord  high  steward  directs  a 
precept  to  a  sergeant  at  arms,  to  summon  the  lords 
to  attend  and  try  the  indicted  peer. 

During  the  session  of  parliament,  the  trial  of  ao 
indicted  peer  is  not  properly  in  the  court  of  the 
lord  high  steward,  but  before  the  court  last  men- 
tioned, of  our  lord  the  king  in  parUament.  It  i^ 
true,  a  lord  high  steward  is  always  appointed  in 
that  case,  to  regulate  and  add  weight  to  the  pro- 
ceedings ;  but  he  is  rather  in  the  nature  of  a  speaker 
pro  tempore,  or  chairman  of  the  court,  than  the 
judge  of  it ;  for  the  collective  body  of  the  peers  are 
therein  the  judges  both  of  law  and  fact,  and  the 
high  steward  has  a  vote  with  the  rest,  in  right  of 
bis  peerage.  But  in  the  court  of  the  lord  higli 
steward,  which  is  held  in  the  recess  of  parliament, 
he  is  the  sole  judge  of  matters  of  law,  as  the  lords 
triors  are  in  matters  of  fact ;  and  as  they  may  not 
interfere  with  him  in  regulating  the  proceedings  of 
the  court,  so  he  has  no  right  to  intermix  with  them 
in  giving  any  vote  upon  the  trial. 
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It  bas  been  a  point  of  some  controversy,  whether 
the  bishops  have  now  a  right  to  sit  in  the  court  of 
the  lord  high  steward,  to  try  indictments  of  treason 
and  misprision.  Some  incline  to  imagine  them 
included  under  the  general  words  of  the  statute  of 
king  William,  ^'  all  peers,  who  have  a  right  to  sit 
and  vote  in  parliament :"  but  the  expression  had 
been  much  clearer,  if  it  had  been  ^'all  lords/'  and 
not  ^^  all  peers ;"  for  though  bishops,  on  account 
of  the  baronies  annexed  to  their  bishop  sees,  are 
clearly  lords  of  parliament,  yet,  their  blood  not 
being  ennobled,  they  are  not  universally  allowed 
to  be  peers  with  the  temporal  nobility:  and  perhaps 
this  word  might  be  inserted  purposely  with  a  view 
to  exclude  them. 

3.  The  court  of  king's  bench,   concerning  the 
nature  of  which  we  partly  inquired  in  the  preceding 
book,    was    (we  may  remember)    divided   into  a 
crown  side,  and  a  plea  side.     And  on  the  crown 
side,   or  crown  office,    it  takes  cognizance  of  all 
criminal  causes,    from   high  treason  down  to  the 
most  trivial  misdemeanor  or  breach  of  the  peace. 
Into  this  court  also  indictments  from  all  inferior 
courts  may  be  removed  by  writ  of  certiorariy  and 
U'ied  either  at  bar,  or  at  nisi  prius,  by  a  jury  of  the 
county  out  of  which  the  indictment  is   brought. 
The  judges  of  this  court  are  the  supreme  coroners 
of  the  kingdom.     And  the  court  itself  is  the  prin- 
cipal court  of  criminal  jurisdiction  (though  the  two 
former  are  of  greater  dignity)  known  to  the  laws  of 
£ngland. 
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4.  The  court  of  ckivabryf  of  which  we  also  for- 
merly spoke  as  a  military  court,  or  court  of  honour, 
when  held  before  the  earl  marsbalonly,  is  also  a 
criminal  court  when  held  before  the  lord  high  con- 
stable of  England,  jointly  with  the  earl  marshal. 
And  then  it  has  jurisdiction  over  pleas  of  life  and 
member,  arising  in  matters  of  arms  and  deeds  of 
war,  as  well  out  of  the  realm  as  within  it.  But 
the  criminal,  as  well  as  the  civil  part  of  its  autho- 
rity, is  fallen  into  entire  disuse. 

5.  The  high  court  of  adrntralfy^  held  before  the 
lord  high  admiral  of  England,  or  his  deputy,  stiled 
the  judge  of  the  admiralty,  is  not  only  a  court  of 
civil,  but  also  of  criminal,  jurisdiction.  This  court 
hath  cognizance  of  all  crimes  and  offences  com- 
mitted either  upon  the  sea,  or  on  the  coasts,  out 
of  the  body  or  extent  of  any  English  county ;  and, 
by  statute  15  Ric.  II.  c.  3.  of  death  and  mayhem 
happening  in  great  ships  being  and  hovering  in  the 
main  stream  of  gteat  rivers,  below  the  bridges  of 
the  same  rivers,  which  are  then  a  sort*  of  ports  or 
havens ;  such  as  are  the  ports  of  London  and  Glou- 
cester, though  they  lie  at  a  great  distance  from  the 
sea*  However,  by  the  statute  28  Hen.  VIII;  c.  15. 
it  was  enacted,  that  these  offences  should  be  tried 
by  commissioners,  nominated  by  the  lord  chancel- 
lor; namely,  the  admiral,  or  his  deputy,  and  three 
or  four  more;  (among  whom  two  common  law- 
judges  are  constantly  appointed,  who  in  effect  try 
all  the  prisoners)  the  indictment  being  first  found 
by  a  grand  jury  of  twelve  men,  and* afterwards  tried 
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by  another  jury,  as  at  common  law:  and  that  the 
course  of  proceedings  should  be  according  to  the 
law  of  the  land.  This  is  now  the  only  method  of 
trying  marine  felonies  in  the  court  of  admiralty: 
the  judge  of  the  admiralty  still  presiding  therein, 
just  as  the  lord  mayor  presides  at  the  sessions  in 
London. 

These  five  courts  may  be  held  in  any  part  of  the 
kingdom^  and  their- jurisdiction  extends  over  crimes 
that  arise  throughout  the  whole  of  it,  from  one  end 
to  the  other.  What  follow  are  also  of  a  general 
nature,  and  universally  diffused  over  the  nation, 
but  yet  are  of  a  local  jurisdiction,  and  confined  to 
particular  districts.     Of  which  species  is,— 

6.  The  court  of  oyer  and  termmer^  and  general 
gaol  delivery  :  which  is  held  before  the  king's  com- 
missioners, among  whom  are  usually  two  judges  of 
the  courts  of  Westminster,  twice  in  every  year  in 
every  county  of  the  kingdom ;  except  the  four 
northern  ones,  where  it  is  held  only  once,  and  Lon- 
don and  Middlesex,  wherein  it  is  held  eight  times. 
The  commission  of  oyer  and  terminer  is  to  hear  and 
determine  all  treasons,  felonies,  and  misdemeanors. 
This  is  directed  to  the  judges  and  several  others ; 
but  the  judges  only  are  of  the  quorum^  so  that  the 
rest  cannot  act  without  them.  The  words  of  the 
commission  are,  *'  to  inquire,  hear,  and  deter- 
mine :"  so  that  by  virtue  of  this  commission  they 
can  only  proceed  upon  an  indictment  found  at  the 
same  assizes;  for  they  must  first  inquire,  by  means 
of  the  grand  jury  or  inquest,  before  they  are  em- 
powered to  hear  and  determine  by  the  help  of  the 
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petit  jury.  Therefore  they  have  besides  a  com- 
naission  of  general  gaol  deUvery^  which  empowers 
then:  to  try  and  deliver  eveiy  prisoner,  who  shall 
be  in  the  gaol  when  the  judges  arrive  at  the  circait 
town,  whenever  indicted,  or  for  whatever  crime 
committed.  So  that,  one  way  or  other,  the  gaols 
are  cleared,  and  all  offenders  tried,  punished,  or 
delivered,  twice  in  every  year:  a  constitution  of 
singular  use  and  excellence.  .  Sometimes  also, 
upon  urgent  occasions,  the  king  issues  a  special  or 
extraordinary  commission  of  oyer  and  terminery  and 
gaol  delivery y  confined  to  those  offences  which 
stand  in  need  of  immediate  inquiry  and  puDish- 
ment:  upon  which  the  course  of  proceeding  is 
much  the  same,  as  upon  general  and  ordinaiy 
commissions. 

7.  The  court  of  general  quarter  sessions  of  the 
peace  is  a  court  that  must  be  held  in  every  county, 
once  in  every  quarter  of  a  year;  which  by  statute 
2  Hen.  V.  c.  4.  is  appointed  to  be  in  the  first  week 
after  michaelmas-day ;  the  first  week  after  the  epi- 
phany;  the  first  week  after  the  close  of  easter;  and 
in  the  week  after  the  translation  of  saint  Thomas 
the  martyr,  or  the  seventh  of  July.  It  is  held 
before  two  or  more  justices  of  the  peace,  one  of 
which  must  be  of  the  quorum.  The  j.urisdiction  of 
this  court  by  statute  34  Edw.  III.  c.  1.  extends  to 
the  trying  and  determining  all  felonies  and  tres- 
passes whatsoever :  though  they  seldom,  if  ever, 
try  any  greater  offence  than  small  felonies  within 
the  benefit  of  clergy;  their  commission  providing) 
that,  if  any  case  of  dilficulty  arises,  they  shall  not 
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proceed  to  judgment,  but  in  the  presence  of  one 
of  the  justices  of  the  courts  of  king's  bench  or 
common  pleas,  or  one  of  the  judges  of  assize.  And 
therefore  murders,  and  other  capital  felonies,  are 
usually  remitted  for  a  more  solemn  trial  to  the  as- 
sizes. They  caniiot  also  try  any  new-created  offence, 
without  express  power  given  them  by  the  statute 
which  creates  it.  But  there  are  many  offences, 
and  particular  matters,  which  by  particular  statutes 
belong  properly  to  this  jurisdiction,  and  ought  to 
be  prosecuted  in  this  court :  as,  the  smaller  mis- 
demeanors, against  the  public  or  commonwealth, 
not  amounting  to  felony;  and  especially  offences 
relating  to  the  game,  highways,  alehouses,  bastard 
children,  the  settlement  and  provision  for  the  poor^ 
vagrants,  servants'  wages,  apprentices,  and  popish 
recusants.  Some  of  these  are  proceeded  upon  by 
indictment ;  and  others  in  a  summary  way  by  mo- 
tion and  order  thereupon :  which  order  may  for  the 
most  part,  unless  guarded  against  by  particular  sta- 
tutes, be  removed  into  the  court  of  king's  bench, 
by  writ  of  certiorari  facias,  and  be  there  either 
quashed  or  confirmed.  The  records  or  rolls  of  the 
sessions  are  committed  to  the  custody  of  a  special 
oigcer^  denominated  the  custos  rotulorumy  who  is 
always  a  justice  of  the  quorum.  The  nomination 
of  the  custos  rotulorum  is  by  the  king's  sign  manual : 
and  to  him  the  nomination  of  the  clerk  of  the  peace 
belongs ;  which  office  he  is  expressly  forbidden  to 
sell  for  money. 

In  both  corporations  and  counties  at  large,  there 
h  sometimes  kept  a  special  or  petty  session,  by  a 
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few  jastfC^j  for  dispatching  smaller  bosiness  In 
the  neighbduritbod  b^ttv^eiy  the  times  of  the  general 
sessions)  as^  for  licenskig  alehouses,  passing  the 
accounts  of  pdriish  ofBbet-s,  and  the  like. 

8.  The  sheriff *BtOMhiy  or' rotation,  is  a  court  of 
record,  hfeM "twice  fevery  year  within  a  month  after 
caster  and  michaelihaS,  before  the  sheriff,  indif- 
ferent partj^  of  the  county ;  being  indea)  only  tbe 
turn  of  the  sheriff  to  keep  a  court-leet  in  each  re- 
spective hundi^ed.  This  therefore  is  the  great 
court-leet  of  the  county,  as  the  coutity  court  is 
the  court-baron :  for  dujt  of  this,  for  the  ease  of  Ae 
sheriff,  was  taken-^ 

9.  The  courUhety  or  tAew  offrankpledgi^,,vr}ach 
is  a  court  of  record,  held  once  in  the  year  and  not 
oftener,  within  a  particular  hundred,  lordslnp,  or 
manor,  before  the  steward  of  the  leet ;  being  the 
king's  court  granted  by  charter  to  the  lords  of  those 
hundreds  or  manors.  Its  original  intent  was  to 
view  the  frank  pledged,  that  is,  the  freemen  within 
the  liberty;  who  were  all  niUtually  pledges  for  the 
good  behaviour  of  each  other.  Besides  this,  the 
preservation  of  the  peace,  and  the  chastisement  d 
divers  minute  offences  against  the  public  good,  are 
the  objects  both  of  the  court-l6et  and  the  sheriff's 
tourn:  which  have  exactly  the  same  jurisdictioD, 
one  being  only  a  larger  species  of  the  other;  ex- 
tending over  more  territory,  but  not  over  more 
causes.  All  freeholder's  within  the  precinct  are 
obliged  to  attend  them,  and  all  persons  commoraot 
therein.  The  objects  of  their  jurisdiction  are  there- 
fore unavoidably  very  numerous.      But  botb  the 
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toum  and  the  leet  have  been  for  a  long  time  in  a 
declining  way :  a  eircumstttnce  owing  in  t>art  td 
the  discharge  granted  by  the  statute  of  Marlbridg^j 
52  Hen.  III.  c.  10,  to  all  prelates,  peers,  and 
clergjrmen  from  their  attendance  upon  these  courts; 
which  occasioned  them  to  grow  into  disrepute. 
And  hen<ie  it  is  that  their  business  hath  for  th^ 
most  part  gradually  devolved  upon  the  quarter 
sessions. 

10.  The  court  of  the  cmoner  is  also  a  court  of 
record,  to  inquire,  when  any  one  dies  in  prison, 
or  comes  to  a  violent  or  sudden  death,  by  what 
manner  he  came  to  his  end.  And  this  he  is  only 
entitled  to  do  ^tiper  msum  corporis^ 

1 1  •  The  court  of  the  clerk  of  the  market  is  incident 
to  every  feiir  and  market  in  the  kingdom,  to  punish 
misdemeanors  therein ;  as  a  court  ot  pie  poudre  is^ 
to  determine  all  disputes  relating  to  private  or  civil 
property.  •  The  object  of  this  jurisdiction  is  prin- 
cipally the  cognizance  of  weights  and  measures,  to 
try  whether  they  be  according  to  the  true  standard 
thereof,  or  no.  If  they  be  not  according  to  the  stan- 
dard, then,  besides  the  punishment  of  the  party  by 
fine,  the  weights  and  measures  themselves  ought  to 
be  burnt.  This  is  the  most  inferior  court  of  crimi- 
nal jurisdiction  in  the  kingdom. 

II.  There  are  a  few  other  criminal  courts  of 
greater  dignity  than  many  of  these,  but  of  a  more 
confined  and  partial  jurisdiction;  extending  only 
to  some  particular  places,  which  the  royal  favor, 
confirmed  by  act  of  parliament,  has  distinguished 
by  the  privilege  of  having  peculiar  courts  of  their 
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awn,  for  the  puDishment  of  cnmes  and  misde^ 
meaoors  arising  within  the  bounds  of  their  cog- 
nizance. These  may  be  denominated  private  or 
special  courts  of  criminal  jurisdiction. 

1.  And,  first,  the  court  of  the  lord  steward, 
treamreTf  or  comptroller  of  the  king's  household, 
was  instituted  by  statute  3  Hen.  VII.  c.  14.  to  in- 
quire of  felony  by  any  of  the  king's  sworn  servants, 
in  the  cheque  roll  of  the  household,  under  the  de- 
gree of  a  lord,  in  confederating,  compassing,  con- 
spiring, and  imagining  the  death  or  destruction  of 
the  king,  or  any  lord  or  other  of  his  majesty's  privy 
council,  or  the  lord  steward,  treasurer,  or  comp- 
troller of  the  king's  house.  The  inquiry,  and  trial 
thereupon,  must  be  by  a  jury  according  to  the  course 
of  the  common  law,  consisting  of  twelve  men  of 
the  king's  household. 

2.  The  court  of  the  lord  steward  of  the  king's 
household^  or  (in  his  absence)  of  the  treasurer, 
comptroller,  and  steward  of  the  marshalseOf  was 
erected  with  a  jurisdiction  to  inquire  of,  hear,  and 
determine,  all  treasons,  misprisions  of  treason, 
murders,  manslaughters,  bloodshed,  and  other 
malicious  strikings;  whereby  blood  shall  be  shed 
in  any  of  the  palaces  and  houses  of  the  king,  or  in 
any  other  house  where  the  royal  person  shall  abide. 
The  proceedings  are  also  by  jury,  both  a  grand  and 
a  petit  one,  as  at  common  law,  taken  out  of  the 
officers  and  sworn  servants  of  the  king's  household. 

The  chancellor's  court  of  Oxford  hath  authority 

• 

to  determine  all  causes  of  property,  wherein  a  pn- 
vileged  person  is  one  of  the  parties,  except  only 


OF   PUBLIC   WRONGS.  741 

causes  of  freehold ;  and  also  all  criminal  oflFences 
or  misdemeanors j  under  the  degree  of  treason, 
felony,  or  mayhem.  The  prohibition  of  meddling 
with  freehold  still  continues :  but  the  trial  of  trea- 
son, felony,  and  mayhem,  by  a  particular  charter, 
is  committed  to  the  university  jurisdiction  in  ano- 
ther court,  namely,  the  court  of  the  lord  high 
steward  of  the  unwersity.  When  therefore  an  in- 
dictment is  found  at  the  assizes,  or  elsewhere, 
against  any  scholar  of  the  university,  or  other  pri- 
leged  person,  the  vice-chancellor  may  claim  the 
cognizance  of  it ;  and  (when  claimed  in  due  time 
and  manner)  it  ought  to  be  allowed  him  by  the 
judges  of  assize.  When  the  cognizance  is  so  al- 
lowed, if  the  offence  be  inter  minora  criminay  or 
a  misdemeanor  only,  it  is  tried  in  the  chancellor's 
court  by  the  ordinary  judge.  But  if  it  be  for  trea- 
son, felony,  or  mayhem,  it  is  then,  and  then  only, 
to  be  determined  before  the  high  steward,  under 
the  king's  special  commission  to  try  the  same. 
The  process  of  the  trial  is  this :  The  high  steward 
issues  one  precept  to  the  sheriff  of  the  county,  who 
thereupon  returns  a  panel  of  eighteen  freeholders ; 
and  another  precept  to  the  beadles  of  the  univer- 
sity, who  thereupon  return  a  panel  of  eighteen 
matriculated  laymen,  "  laicos  privilegio  universitatis 
gaudentes :"  and  by  a  jury  formed  de  medietate, 
half  of  freeholders,  and  half  of  matriculated  per- 
sons, is  the  indictment  to  be  tried ;  and  that  in  the 
guildhall  of  the  city  of  Oxford.  And  if  execution 
be  necessary  to  be.  awarded,  in  consequence  of 
finding  the  party  guilty,  the  sheriff  of  the  county 
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most  ezecate  the  university  process ;  to  which  he 
b  annually  bound  by  an  oath. 


CHAPTER  XX. 

OF  SUMMARY   CONVICTIONS. 

Wb  are  next,  according  to  the  plan  I  have  hid 
down^  to  take  into  consideration  the  proceedings  io 
the  courts  of  criminal  jurisdiction,  in  order  to  the 
punishment  of  oflenc^s.  These  are  plain,  easy, 
and  regular ;  the  law  not  admitting  any  fictions,  as 
in  civil  causes,  to  take  place  where  the  life,  the 
liberty,  and  the  safety  of  the  subject  are  more 
immediately  brought  into  jec^ardy.  And  these 
proceedings  are  divisible  into  two  kinds ;  summani 
and  regular. 

By  a  summoiy  .proceeding  I  mean  principallj 
such  as  is  directed  by  several  acts  of  parliament  for 
the  conviction  of  offenders,  and  the  inflicting  of 
certain  penalties  created  by  those  acts  of  parlia* 
ment.  In  these  there  is  no  intervention  of  a  joijf 
but  the  party  accused  is  acquitted  or  condemned  by 
the  suffn^e  of  such  person  only,  as  the  statnte  has 
appointed  for  bis  judge. 

I.  Of  this  summary  nature  are  all  trials  of  oftnces 
and  frauds  contrary  to  the  laws  of  the  excise^  and 
other  branches  of  the  revenue:  which  are  to  be 
inquired  into  and  determined  by  the  commissioners 
of  the  respective  departments,  or  by  justices  of  the 
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peace  in  the  cqmqtry ;  officers,  lylio  ,^e  all  of  th^m 
BppoaQted  aod  rf^movahl^  9t.il;he  4i|90Ce||on  of  the 
crovvn. 

II.  Aoother  braoch  of  9^Q)m9l;y*  pYoceediags  is 

that  before  jmtices  of  the  peace^  ip  pr4er  to  inflict 

diirejs  petty  pecuniary  iiml<:ts,  aad:  <;orppral  penal* 

ties,  denoanced  by  act  of  parliao^pt  for  many 

disorderly  offences ;    such  as  cdaHaon  swearing, 

drankenness,  vagrancy,  idleness,  aod  a  vast  variety 

of  others.     The  process  of  these  summary  convic« 

tions,   it  m^ust  be  owned,   is  extremely  speedy; 

though  the  courts*  of  common  law  have  thrown  in 

one  check. upon  them,  by  making  it.  necessary  to 

summon  the  party  accused  before  he  is  condemned. 

This  is  now  held  to  be. an  indispensable  requisite. 

After  this  summons,  the  magistrate,  in  summary 

proceedings,  may  go  on  to  examine  one  or  more 

witnesses,  as  the  statute  ^ay  require,  upon  oadi ; 

and  then  make  bis  conviction  of  the  offender,  in 

writing :  upon  which  he  usually  issues  bi3  warranty 

either  to  apprehend  -  the  offender,  in  case  corporal 

punishment  is  to  be  inflicted  on  him :  or  else  to 

levy  the  penalty  ioqurred,  by- distress  and  sale  of 

his  goods. 

IIL  To  this  head,  of  summary  proceedings,  may 
also  be  prqperly  referred  the  method,  immemorially 
usqd  by  the  superior  courts  of  justice,  of  punishing 
Qont^mptB  hy  attachment f  and  the. subsequent  pro-? 
ceedings  therepn. 

The  Contempt^)  that  •are  thus  punished,  are 
Either  direct,  which  openly  insult  or  resist  the 
3ower8  of  the  courts,  or  the  persons  of  the  juclges 
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who  preside  there ;  or  eke  are  (xmsequenlialy  which 
(without  sach  gross  insolence  or  direct  opposition) 
plainly  tend  to  create  a  universal  disregard  of  their 
authority.  The  principal  instances,  of  either  sort, 
that  have  been  usually  punished  by  attachment,  an 
chiefly  of  the  following  kinds.  1 .  Those  committed 
by  inferior  judges  and  magistrates :  by  acting  un- 
justly, oppressively,  or  irregularly,  in  administering 
those  portions  of  justice  which  are  intrusted  to  their 
distribution ;  or  by  disobeying  the  king's  writs  is- 
suing out  of  the  superior  courts,  by  proceeding  in 
a  cause  after  it  is  put  a  stop  to  or  removed  by  wnt 
of  prohibition,  certiorariy  error,  supersedeas^  and  the 
like.  2.  Those  committed  by  sherifis,  bailiffs,  and 
gaolers,  and  other  officers  of  the  court :  by  abusing 
the  process  of  the  law,  or  deceiving  the  parties,  by 
any  acts  of  oppression,  extortion,  collusive  beha- 
viour, or  culpable  neglect  of  duty.  3.  Those 
committed  by  attorneys  and  solicitors,  who  are  also 
officers  of  the  respective  courts  :  by  gross  instances 
of  fraud  and  corruption,  injustice  to  their  clients^ 
or  other  dishonest  practice.  4.  Those  committed 
by  juryme^f),  in  collateral  matters  relating  to  the 
discharge  of  their  office :  such  as  making  default; 
when  summoned ;  refusing  to  be  sworn,  or  to  gi^^ 
any  verdict  j  eating  or  drinking  without  the  leaw 
of  the  court,  and  especially  at  the  cost  of  either 
party.  5.  Those  committed  by  witnesses :  ^ 
making  default  when  summoned,  refusing  to  be 
sworn  or  examined,  or  prevaricating  in  their  evi- 
dence when  sworn.  6.  Those  committed  by  pi- 
ties to  any  suit  or  proceeding  before  the  court:  a^ 
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by  disobedience  to  any  rule  or  order,  made  in  the 
progress  of  a  cause ;  by  non-payment  of  costs 
awarded  by  the  court  upon  a  motion ;  or  by  non- 
observance  of  awards  duly  made  by  arbitrators  or 
umpires,  after  having  entered  into  a  rule  for  submit- 
ting to  such  determination.  Therefore  obedience 
to  any  rule  of  court  may  also  by  statute  10  Geo.  III. 
c.  50.  be  enforced  against  any  person  having  privi- 
lege  of  parliament  by  the  process  of  distress  infinite. 
7.  Those  committed  by  any  other  persons,  under 
the  degree  of  a  peer:  and  even  by  peers  themselves, 
when  enormous  and  accompanied  by  violence,  such 
as  forcible  rescous  and  the  like ;  or  when  they  im- 
port a  disobedience  to  the  king's  great  prerogative 
writs,  of  prohibition,  habeas  corpus^  and  the  rest. 
Some  of  these  contempts  may  arise  in  the  face  of 
the  court;  as  by  rude  and  contumelious  behaviour; 
by  obstinacy,  perverseness,  or  prevarication;  by 
breach  of  the  peace,  or  any  wilful  disturbance 
whatever :  others  in  the  absence  of  the  party ;  as 
by  disobeying  or  treating  with  disrespect  the  king's 
writ,  or  the  rules  or  process  of  the  court;  by 
|)erverting  siich  writ  or  process  to  the  purposes  of 
private  malice,  extortion,  or  injustice ;  by  speaking 
or  writing  contemptuously  of  the  court,  or  judges, 
Acting  in  their  judicial  capacity ;  by  printing  false 
accounts  (or  even  true  ones  without  proper  permis- 
sion) of  causes  then  depending  in  judgment;  and 
^y  any  thing  in  short  that  demonstrates  a  gross 
want  of  that  regard  and  respect,  which  when  once 
courts  of  justice  are  deprived  of,  their  authority  (so 

K    K 


7^6  OF  PUBLIC  WR<tafGS. 

necessary  for  the  good  order  of  the  kingdom)  is 
entirely  lost  among  the  pec^le. 

The  process  of  attachment^  tar  these  and  the 
like  contempts,  most  necessarily  be  as  ancient  as 
the  laws  themselves ;  for  laws,  without  a  compe- 
tent authority  to  secure  their  administration  froD 
duobedience  and  contempt^  would  be  Tain  and 
nugatory. 

If  the  contempt  be  committed  in  the  face  of  the 
court,  the  offender  may  be  instantly  apprehended 
and  imprisoned,  at  the  discretion  of  the  jadges, 
without  any  farther  proof  or  examination.  Butio 
matters  that  arise  at  a  distance,  and  of  which  the 
court  cannot  have  so  perfect  a  knowledge,  ooiess 
by  the  confession  of  the  party  or  the  testimony  of 
others,  if  the  judges  apon  qfidavit  see  snfficieo^ 
ground  to  suspect  that  a  contempt  has  been  com- 
mitted, they  either  make  a  role  on  the  suspected 
party  to  shew  cause  why  an  attachment  should  not 
issue  against  him;  or,  in  very  flagrant  instances  of 
contempt,  the  attachment  issues  in  the  first  in- 
stance ;  as  it  also  does  if  no  sufficient  canse  be 
shewn  to  dischaige,  and  thereupon  the  court  god- 
firms  and  makes  absolute^  the  original  rule.  This 
process  of  attachment  is  merely  intended  to  brio^ 
the  party  into  court :  and,  when,  there,  he  mo^ 
either  stand  committed,  or  pot  in  bail,  in  order  to 
answer  upon  oath  to  such  interrogatories  us  shall  be 
administered  to  him,  for  the  better  information  of 
the  court  with  respect  to  the  circomstances  of  the 
contempt.     If  the  party  can  dear  himself  opoo 
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oatb,  he  is  dischaiiged ;  but,  if  peijured,  may  be 
prosecuted  for  the  perjury.  If  he  confesses  the 
contempt,  the  court  will  proceed  to  correct  hioi  by 
fine  m*  imprisonment,  or  bodi,  and  sometimes  by  a 
corporal  or  infamous  punishment. 


CHAPTER  XXI. 

OF  ARRBSTS. 

Wb  are  now  to  consider  the  regular  and  ordinary 
method  of  proceeding  in  the  courts  of  criminal  ju* 
risdiction ;  which  may  be  distributed  under  twelve 
general  heads,  following  each  other  in  a  progressive 
order:  viz.  1.  Arrest;  2.  Commitment,  and  bail; 
3.  Prosecution ;  4.  Process ;  5.  Arraignment,  and 
its  incidents;  6.  Plea,  and  issue;  7«  Trial,  and 
coDTiction ;  S.  Clergy;  9.  Judgment,  and  its  conse- 
quences ;  ]  0.  Reversal  of  judgment ;  1 1 .  Reprieve, 
or  pardon;  12.  Execution. 

First  then,  of  an  arrest:  which  is  the  appre- 
hending or  restraining  of  one's  person,  in  order  to 
be  forthcoming  to  answer  an  alleged  or  suspected 
crime.  To  this  anest  all  persons  whatsoever  are, 
without  distinction,  equally  liable  in  all  criminal 
cases:  but  no  man  is  to>  be  arrested,  unless 
charged  with  such  a  crime,  as  will  at  least  justify 
holding  him  to  bail,  when  taken.  And,  in  ge^ 
neral^  an  arrest  may  be  made  four  ways:  1.  By 
warrant :  2.  By  an  officer  without  warrant :  3.  By  a 
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private  person  also  without  wanaot:  4.  By  a  hue 
aod  cry. 

1.  A  warrant  may  be  granted  in  extraordinary 
cases  by  the  privy  council,  or  secretaries  of  state; 
but  ordinarily  by  justices  of  the  peace.  This  tbey 
may  do  in  any  cases  where  they  have  a  jurisdiction 
over  the  offence ;  in  order  to  compel  the  person  ac- 
cused to  appear  before  them.  A  justice  of  peace 
hath  power  to  issue  a  warrant  to  apprehend  a 
person  accused  of  felony,  though  not  yet  indicted; 
and  also  a  person  suspected  of  felony,  though  the 
original  suspicion  be  not  in  himself,  but  in  tbe 
party  that  prays  his  warrant ;  because  he  is  a  com- 
petent judge  of  the  probability  offered  to  him  of 
such  suspicion.  But  in  both  cases  it  is  fitting  to 
examine  upon  oath  the  party  requiring  a  warrant. 
This  warrant  ought  to  be  under  the  hand  and  seal 
of  the  justice,  should  set  forth  the  time  and  place 
of  making,  and  the  cause  for  which  it  is  made,  aod 
should  be  directed  to  the  constable,  or  other  peace- 
officer,  (or,  it  may  be  to  any  private  person  by 
name)  requiring  him  to  bring  the  party  either 
generally  before  any  justice  of  the  peace  for  the 
county,  or  only  before  the  justice  who  granted  it; 
the  warrant  in  the  latter  case  being  called  a  specw 
warrant.  A  general  warrant  to  apprehend  all  per- 
sons suspected,  without  naming  or  particular 
describing  any  person  in  special,  is  illegal  and  void 
for  its  uncertainty.  It  is  therefore  in  fact  no  wsr- 
rant  at  all :  for  it  will  not  justify  the  ofiScer  who 
acts  under  it ;  whereas  a  warrant,  properly  peno^Oi 
(even  though  the  magistrate  who  issues  it  should 
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exceed  bis  jurisdiction)  will,  by  statute  24  Geo.  II. 
c.  44.  at  all  events  indemnify  the  officer,  who  exe- 
cutes the  sanoe  ministerially.  And,  when  a  warrant 
is  received  by  the  officer,  he  is  bound  to  execute 
it,  so  far  as  the  jurisdiction  of  the  magistrate  and 
himself  extends.  A  warrant  from  the  chief,  or 
other,  justice  of  the  court  of  king's  bench,  extends 
all  over  the  kingdom :  and  is  teste'd^  or  dated, 
England;  not  Oafordshire,  Berks,  or  other  parti- 
cular county.  But  the  warrant  of  a  justice  of  the 
peace  in  one  county,  as  Yorkshire,  must  be  backed, 
that  is,  signed  by  a  justice  of  the  peace  in  another, 
as  Middlesex,  before  it  can  be  executed  there. 

2.  Arrests  by  oj^cers^  without  warranty  may  be 
executed — 1.  By  a  justice  of  the  peace;  who  may 
himself  apprehend,  or  cause  to  be  apprehendedi 
byword  only,  any  person  committing  a  felony  or 
breach  of  the  peace  in  his  presence.  2.  The  she- 
riflp,  and  3.  The  coroner,  may  apprehend  any  felon 
within  the  county  without  warrant.  4.  The  con- 
stable may,  without  warrant,  arrest  any  one  for  a 
breach  of  the  peace,  committed  in  his  view,  and 
carry  him  before  a  justice  of  the  peace.  And,  in 
case  of  felony  actually  committed,  or  a  dangerous 
wounding  whereby  felony  is  like  to  ensue,  he  may 
upon  probable  suspicion  arrest  the  felon ;  and  for 
that  purpose  is  authorized  (as  upon  a  justice's  war- 
rant) to  break  open  doors,  and  even  to  kill  the 
felon  if  he  cannot  otherwise  betaken ;  and,  if  he 
or  his  assistants  be  killed  in  attempting  such  arrest, 
it  is  murder  in  all  concerned.  5.  Watchmen  may 
vii-tute  officii  arrest  all  offisnders,  and  particularly 
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Digbt-walkersy  and  commit  them  lo  custody  till 
the  morning. 

3.  Any  private  person  that  is  present  when  any 
felony  is  committed^  is  bound  by  the  law  to  arrest 
the  felon ;  on  pain  of  fine  and  imprisonment,  if  he 
escapes  through  the  negligence  of  the  standeis-by* 
And  they  may  justify  breaking  open  doors  upon  fol- 
lowing such  felon :  and  if  they  kiU  him,  provided 
he  cannot  be  otherwise  taken,  it  is  justifiable; 
though  if  they  are  kiUed  in  endeavouring  to  make 
sQch  arrests,  it  is  murder.  Upon  probable  sospi- 
cion  also  a  private  person  may  arrest  the  felon,  or 
other  person  so  suspected.  But  he  cannot  justify 
breaking  open  doors  to  doit;  and  if  either  party 
kill  the  other  in  the  attempt,  it  is  manslangbter, 
and  no  more. 

>  4.  There  is  yet  another  species  of  arrest^  wherem 
both  ot&ceT»  and  private  men  are  concerned,  and 
that  is  upon  a  hue  and  cry  raised  upon  a  felooy 
committed.  A. hue  (from  Atier,  to  shout)  andcry^ 
huieeium  et  clamor,  is  the  old  common-law  process 
of  pursuing,  with  horn  and  with  voice,  all  felooS) 
add  such  as  have  dangerously  wounded  another. 
The  principal  statute  directs,  that  every  coQOty 
shall  be  so  well  kept,  that  immediately  upon  rob- 
beries and  felonies  committed,  finesh  suit  shall  be 
made  from  town  to  town,  and  from  county  to 
county ;  and  that  hue  and  cry  shall  be  raised  upon 
the  felons,  and  they  that  keep  the  town  shall  follow 
with  hue  and  cry,  with  all  the  town  and  the  towns 
near;  and  so  hue  and  cry  shall  be  made  from  to«'P 
to  town,  nntil  they  be  taken  and  delivered  to  the 
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sberifF.  And,  that  such  hue  and  cry  may  more 
effectually  be  made,  the  hundred  is  bound  by  the 
same  statute,  to  answer  for  all  robberies  therein 
committed,  unless  they  take  the  felon.  Hue  and 
cry  may  be  raised  either  by  precept  of  a  justice  of 
the  peace,  or  by  a  peace-officer,  or  by  any  private 
man  that  knows  of  a  felony.  The  party  raising  it 
must  acquaint  the  constable  of  the  vill  with  all  the 
circumstances  which  he  knows  of  the  felony,  and 
the  person  of  the  felon ;  and  thereupon  the  consta- 
ble is  to  search  his  own  town,  and  raise  all  the 
neighbouring  vills,  and  make  pursuit  with  horse 
and  foot:  and  in  the  prosecution  of  such  hue  and 
cry,  the  constable  and  his  attendants  have  the  same 
powers,  protection,  and  indemnification,  as  if  act- 
ing Under  the  warrant  of  a  justice  of  the  peace. 
Bat  if  a  man  wantonly  or  maliciously  raises  a  hue 
and  cry,  without  cause,  he  shall  be  severely  pu- 
nished as  a  disturber  of  the  public  peace. 

In  order  to  encourage  further  the  apprehending 
of  certain  felons,  rewards  and  immunities  are  be- 
stowed on  such  as  bring  them  to  justice,  by  divers 
acts  of  parliament.  The  statute  4  ^  -5  W.  &  M. 
c.  8.  enacts,  that  such  as  apprehend  a  highwayman, 
and  prosecute  him  to  conviction,  shall  receive  a 
reward  of  £* 40.  from  the  public;  to  be  paid  to 
them  (or,  if  killed  in  the  endeavour  to  take  him, 
to  their  executors)  by  the  sheriflFof  the  county ;  be- 
sides the  horse,  furniture,  arms,  money,  and  other 
goods  taken  upon  the  person  of  such  robber ;  with 
a  reservation  of  the  right  of  any  person  from  whom 
the  same  may  have  been  stolen :  to  which  the  sta- 
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tate  8  Geo.  11.  c.  16.  superadds  L.10.  to  be  pai 
by  the  hundred  indemnified  by  such  taking.  Per- 
sons apprehending  and  convicting  any  oSeoder 
against  those  statutes,  respecting  the  coinage,  shall 
(in  case  the  offence  be  treason  or  felony)  receive  i 
reward  of  forty  pounds ;  or  ten  pounds,  if  it  onlj 
amount  to  counterfeiting  the  copper  coin.  *  Any 
person  apprehending  and  prosecuting  to  convicuon 
a  felon  guilty  of  burglary  or  private  larceny  to  the 
value  of  Ss.  from  any  sh<^,  warehouse,  coach- 
house, or  stable,  shall  be  excused  from  all  parish 
offices.  And  by  statute  5  Ann.  c.  31.  any  person 
so  apprehending  and  prosecuting  a  burglar,  or  felo- 
nious housebreaker,  (or,  if  killed  in  the  attemptf 
his  executors)  shall  be  entitled  to  a  reward  of  L40. 
By  statute  6  Geo.  I.  c.  23.  persons  discoveriog) 
apprehending,  and  prosecuting  to  convictiooi  aaf 
person  taking  reward  for  helping  others  to  tbetf 
stolen  goods,  shall  be  entitled  to  forty  pounds.  By 
statute  14  Geo.  II.  c.  6.  explained  by  15  Geo.  U« 
c.  34.  any  person  apprehending  and  prosecuting  to 
conviction  such  as  steal,  or  kill  with  intent  to  steal, 
any  sheep  or  other  cattle  specified  in  the  Is^^^^  °' 
the  said  acts,  shall  for  every  such  conviction  re- 
ceive a  reward  of  ten  pounds.  Lastly,  by  statute 
16  Geo.  II.  c.  15.  and  8  Geo.^II.  c.  15.  persons 
discovering,  apprehending,  and  convicting,  fdfios 
and  others  being  found  at  large  during  the  term 
for  which  they  are  ordered  to  be  transported,  shall 
receive  a  reward  of  twenty  pounds. 
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CHAPTER  XXII. 

OV   COMMITMSNT  AND    BAIL. 

When  a  delinquent  is  arrested^  he  ought  regularly 
to  be  carried  before  a  justice  of  the  peace.    The 
justice,  before  whom  such  prisoner  is  brought,  is 
bound*  immediately  to  examine  the  circumstances  of 
the  crime  alleged :  and  to  this  end,  hy  statute,  he  is 
to  take  in  writing  the  examination  of  such  prisoner, 
and  the  information  of  those  who  bring  him.    If  upon 
this  inquiry  it  manifestly  appears,  either  that  no  such 
crime  was  committed,  or  that  the  suspicion  enter- 
tained of  the  prisoner  was  wholly  groundless,  in  such 
cases  only  it  is  lawful  totally  to  discharge  him. 
Otherwise  he  must  either  be  committed  to  prison, 
or  give  bail ;  that  is,  put  in  securities  for  his  ap- 
pearance, to  answer  the  charge  against  him.    This 
commitment  therefore  being  only  for  safe  custody, 
wherever  bail  will  answer  the  same  intention,  it 
ought  to  be  taken ;  as  in  most  of  the  inferior  crimes : 
but  in  felonies,  and  other  offences  of  a  capital  na- 
ture, no  bail  can  be  a  security  equivalent  to  the 
actual  custody  of  the  person.     For  what  is  there 
that  a  man  may  not  be  induced  to  forfeit,  to  save 
his  own  life ;  and  what  satisfaction  or  indemnity  is 
it  to  the  public,  to  seize  the  effects  of  them  who 
have  bailed  a  murderer,  if  the  murderer  himself  be 
suffered  to  escape  with  impunity  ?     In  civil  cases 
we  have  seen  that  every  defendant  is  bailable,  but 
in  criminal  matters  it  is  otherwise.    Let  us  there- 
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lore  inquire,  in  what  cases  the  party  accused  ought, 
or  ought  not,  to  be  admitted  to  bail. 

And,  first,  to  refuse  or  delay  to  bail  any  person 
bailable,  is  an  oSence  against  the  liberty  of  the 
subject,  in  any  magistrate.  And,  it  is  expressly 
declared  by  statute  1  W.  &  M.  st.  2.  c.  1.  that 
excessive  bail  ought  not  to  be  required:  though 
what  bail  shall  be  called  excessive,  must  be  Idt 
to  the  courts,  on  considering  the  circumstances  of 
the  case,  to  determine.  And  on  the  other  hand, 
if  the  magistrate  take  insufficient  bail,  he  is  lia- 
ble to  be  fined,  if  the  criminal  doth  not  appear. 
Regularly,  in  all  ofFences  either  against  the  com- 
mon law  or  act  of  parliament,  that  are  below  felooy) 
the  offender  ought  to  be  admitted  to  bail,  unless  it 
be  prohibited  by  some  speciiil  act  of  parliament. 

Bail  is  ousted,  by  statute,  firom  prisoners  om- 
vicied  of  pari icular  offences ;  for  then,  soch 
imprisonment  without  bail  is  part  of  their  seo* 
tence  and  punishment.  But,  where  the  impri- 
sonment is  only  for  safe  custody,  before  the  con- 
viction, and  not  for  punbhment  afterwards^  in 
such  tases  bail  is  ousted  or  taken  away,  wherever 
the  ofience  is  of  a  very  enormous  nature :  for  then 
the  public  is  entitled  to  demand  nothing  less  thao 
the  highest  security  that  can  be  given,  m.  the 
boidy  of  the  accused ;  in  order  to  ensure  that  justice 
shall  be  done  upon  him,  if  guilty*  Such  persons, 
therefore,  as  the  author  of  the  Mirror  (Serves, 
have  no  other  sureties  but  the  four  wails  of  the 
prison.  By  the  ancient  common  law,  before  and 
since  the  Conquest,  all  felonies  were  bailable,  till 
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murder  was  excepted  by  sYMote;  so  that  persons 
might  be  admitted  to  bail  before  conviction  almost 
in  every  case.    But  the  statute  Westm.  1 .  3  Edw.  I. 
c.  15.  takes  away  the  power  of  bailing  in  treason, 
and  in  divers  instances  of  felony.     The  statute 
1  ^  2  Pfa.  &.  M.  c.  13.  gives  further  regulations 
in  this  matter:  and  upon  the  whole  we  may  collect, 
that  no  justices  of  the  peace  can  bail,   1.  Upon  an 
accusation  of  treason :    nor,   2.  Of  murder :   nor, 
3.  In  case  of  manslaughtier,    if  the  prisoner  >be 
clearly  the  slayer,  and  not  barely  suspecteid  to  be 
so;  or  if  any  indictment  be  found  against  him: 
nor,  4.  Such  as,  being  committed  for  felony,  have 
broken  prison ;  because  it  not  only  carries  a  pre- 
sumption of  guilt,   but  is  also  superadding  one 
felony  to  another :  5.  Persons  outlawed :  6.  Such 
as  have  abjured  the  realtn :  7-  Approvers,  of  whom 
we  shall  speak  in  a  subsequent  chapter,  and  per-' 
sons  by  them  accused :  8.  Persons  taken  with  the 
mainour,  or  in  the  foct  of  felony :  9.  Persons  charged 
with  arson :   10.  Excommunicated  persons,  taken 
by  writ  de  excommunicato  capiendo :  all  which  are 
clearly  not  admissible  to  bail  by  the  justices.  Others 
are  of  a  dubious  nature;  as,  11.  Thieves  openly 
defamed  and  known:   12.  Persons  charged  with 
other  felonies,  or  manifest  and  enormous  offences^ 
not  being  of  good  fame:  and,  13.  Accessories  to 
felony,  that  labour  under  the  same  want  of  reputa^ 
tion.    These  seem  to  be  in  the  discretion  of  the 
justices,  whether  bailable  or  not.    The  latter  class 
are  such  as  must  be  bailed  upon  offering  sufficient 
surety;  as,  14.  Persons  of  good  fame,  charged  with 
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a  bare  saspicion  of  manslaagfater,  or  other  inferior 
homicide:  15.  Such  persons,  being  charged  with 
petit  larceny  or  any  felony,  not  before  specified: 
or,  16.  With  being  accessory  to  any  felony.    Last- 
ly, it  is  agreed  that  the  court  of  king's  bench  (or 
any  judge  thereof  in  time  of  vacation)  may  bail  for 
any  crime  whatsoever,  be  it  treason,  murder^  or 
any  other  ofience,  according  to  the  circorostaaces 
of  the  case.    And  herein  the  wisdom  of  the  law  is 
very  manifest.    To  allow  bail  to  be  taken  commoDly 
for  such  enormous  crimes,  would  greatly  tend  to 
elude  the  public  justice :  and  yet  there  are  cases, 
though  they  rarely  happen,  in  which  it  would  be 
hard  and  unjust  to  confine  a  man  in  prison,  tboogh 
accused  even  of  the  greatest  offence.     The  law  has 
therefore  provided  one  court,  and  only  one,  which 
has  a  discretionary  power  of  bailing  in  any  case: 
except  only,  even  to  this  high  jurisdiction,  and  of 
course  to  all  inferior  ones,  such  persons  as  are 
committed  by  either  house  of  parliament,  so  long 
as  the  session  lasts ;  or  such  as  are  committed  for 
contempts  by  any  of  the  king's  superior  courts  of 
justice. 

If  the  offence  be  not  bailable,  or  the  party  can- 
not find  bail,  he  is  to  be  committed  to  the  couotf 
gaol  by  the  mUtimus  of  the  justice,  or  warraot  oo- 
der  his  hand  and  seal,  containing  the  cause  ot  Us 
commitment ;  there  to  abide  till  delivered  bj  doe 
course  of  law. 
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CHAPTER  XXIIL 

OF   THE   SEVERAL   MODES   OF   PROSECUTION. 

The  next  step  towards  the  punishment  of  offenders 
is  their  prosecution,  or  the  manner  of  their  formal 
accusation.  And  this  is  either  upon  a  previous 
finding  of  the  fact  by  an  inquest  or  grand  jury ;  or 
without  such  previous  finding.  The  former  way  is 
either  by  presentment,  or  indictment. 

L  A  presentment,  properly  speaking,  is  the  no- 
tice taken  by  a  grand  jury  of  any  ofiPence  from  their 
own  knowledge  or  observation,  without  any  bill  of 
indictment  laid  before  them  at  the  suit  of  the  king. 
As,  the  presentment  of  a  nuisance,  a  libel,  and  the 
like ; '  upon  which  the  officer  of  the  court  must 
afterwards  frame  an  indictn>ent,  before  the  party 
presented  can  be  put  to  answer  it.  An  inquisition 
of  office  is  the  act  of  a  jury,  summoned  by  the  pro- 
per officer  to  inquire  of  matters  relating  to  the 
crown,  upon  evidence  laid  before  them.  Some  of 
these  are  in  themselves  convictions,  and  cannot 
afterwards  be  traversed  or  denied ;  and  therefore 
the  inquest,  or  jury,  ought  to  hear  all  that  can  be 
alleged  on  both  sides.  Of  this  nature  are  all  in- 
quisitions of  felo  de  9e;  of  flight  in  persons  accused 
of  felony ;  of  deodands,  and  the  like ;  and  present- 
ments of  petty  offences  in  the.  sheriff's  tourn  or 
court-leet,  whereupon  the  presiding  officer  may  set 
a  fine.    Other  inquisitions  may  be  afterwards  tra- 
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▼ersed  and  examined ;  as  particularly  the  coroner's 
inquisition  of  the  death  of  a  man,  when  it  finds  any 
one  guilty  of  homicide :  for  in  such  cases  the  of- 
fender so  presented  must  be  arraigned  upon  this 
inquisition,  and  may  dispute  the  truth  of  it;  which 
brings  it  to  a  kind  of  indictment,  the  most  usual 
and  effectual  means  of  prosecution. 

IL  An  indictment  is  a  written  accusation  of  one 
or  more  persons  of  a  crime  or  misdemeanor,  pre- 
ferred to,  and  presented  upon  oath  by,  a  grand  jury. 
To  this  end  the  sheriff  of  every  county  is  bound  to 
return  to  every  session  of  the  peace,  and  every 
commission-  of  cyer  and  terminer,  and  of  general 
gaol  delivery,  twenty-four  good  and  lawful  men  of 
the  county,  some  out  of  every  hundred,  to  inquire, 
present,  do,  and  execute  all  those  things,  which 
on  the  part  of  our  lord  the  king  shall  then  and  there 
be  commanded  them.  They  ought  to  be  free- 
holders, but  to  what  amount  is  uncertain.  As 
many  as  appear  upon  this  panel  are '  sworn  upon 
the  grand  jury,  to  the  amount  of  twelve  at  the 
least,  and  not  more  than  twenty-three ;  that  twelve 
may  be  a  majority.  This  grand  jury  are  previously 
instructed  in  the  articles  of  their  inquiry,  by  a 
charge  from  the  judge  who  presides  upon  the  bench. 
They  then  withdraw,  to  sit  and  recdve  indictments, 
which  are  preferred  to  them  in  the  name  of  the 
king,  but  at  the  suit  of  any  private  prosecutor; 
and  they  are  only  to  hear  evidence  on  behalf  of  the 
prosecution :  for  the  finding  of  an  indictment  is 
only  iq  the  nature  of  ah  inquiry  or  accusation, 
which  is  afterwards  to  be  tried  and  determined; 
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and  the  grand  jaiy  are  only  to  inquire  upon  their 
oaths,  whether  there  be  sufficient  cause  to  call 
upon  the  party  to  answer  it.  A  grand  jury,  how- 
ever, ought  to  be  thoroughly  persuaded  of  the  truth 
of  an  indictment,  so  far  as  their  evidence  goes; 
and  not  to  rest  satisfied  merely  with  remote  proba- 
bilities. 

The  grand  jury  are  sworn  to  inquire,  only  for  the 
body  of  the  county,  pro  corpore  eomtaimi  and 
therefore  they  cannot  regularly  inquire  of  a  fact 
done  out  of  that  county  for  which  they  are  sworn, 
unless  particularly  enabled  by  act  of  parliament. 

When  the  grand  jury  have  heard  the  evidence, 
if  they  think  it  a  groundless  accusation,  they  en<^ 
dorse  on  the  back  of  the  bill  <^  not  a  true  bill,'" 
or  <*  not  found;''  and  then  the  party  is  discharged 
without  further  answer.  But  a  fresh  bill  may  af- 
terguards be  preferred  to  a  subsequent  grand  jury« 
If  they  are  satisfied  of  the  truth  of  the  accusation^ 
they  then  endorse  upon  it  *^  a  true  bill/'  The  in- 
dictment is  then  said  to  be  found,  and  the  party 
stands  indicted.  But,  to  find  a  bill,  there  must  at 
least  twelve  of  the  jury  agree :  for  so  tender  is  the 
laiv  of  England  of  the  lives  of  the  subjects,  that  no 
man  can  be  convicted«at  the  suit  of  the  king  of  any 
capital  offence,  unless  by  the  unanimous  voice  of 
twenty-four  of  his  equals  and  neighbours ;  that  is, 
hy  twelve  at  least  of  the  grand  jury,  in  the  first 
place,  assenting  to  the  accusation ;  and  afterwards 
by  the  whole  petit  jury,  of  twelve  more,  finding 
him  guilty  upon  his  trial.  But,  if  twelve  of  the 
grand  jury  assent,  it  is  a  good  presentment,  though 
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some  of  the  rest  disagree.     And  the  indictment, 
when  so  found,  is  pablicly  delivered  into  court. 

Indictments  must  have  a  precise  and  sufficieot 
certainty.  By  statute  1  Hen.  V.  c.  5.  all  indict- 
ments roust  set  forth  the  christian  name,  surname, 
and  addition  of  the  state  and  degree,  mystery, 
town  or  place,  and  the  county  of  the  offender: 
and  all  this  to  identify  his  person.  The  time  and 
place  are  also  to  be  ascertained,  by  naming  the  day 
and  township  in  which  the  fact  was  committed: 
though  a  mistake  in  these  points  is  in  general  not 
held  to  be  material,  provided  the  time  be  laid  pre- 
vious to  the  finding  of  the  indictment,  and  thepla^ 
to  be  within  the  jurisdiction  of  the  court;  unless 
where  the  place  is  laid,  not  merely  as  a  f)enuef  bat 
as  part  of  the  description  of  the  fact.  But  some- 
times the  time  may  be  very  material,  where  there 
is  any  limitation  in  point  of  time  assigned  for  the 
prosecution  of  oflfenders.  The  offence  itself  most 
also  be  set  forth  with  clearness  and  certainty:  and 
in  some  crimes  particular  words  of  art  must  be  used, 
which  are  so  appropriated  by  the  law  to  express  the 
precise  idea  which  it  entertains  of  the  offence,  that 
no  other  words,  however  synonymous  they  may 
seem,  are  capable  of  doing  it.  Thus,  in  treason, 
the  facts  must  be  laid  to  be  done  ^^  treasooablyf 
and  against  his  allegiance ;"  else  the  indictment  is 
void.  In  indictments  for  murder,  it  is  necessary 
to  say  that  the  party  indicted  '*  murdered,"  not 
"  killed "  or  "  slew/'  the  other.  In  all  indict- 
ments for  felonies,  the  adverb  "  feloniously''  ^^ 
be  used;  and  for  burglaries  also,  '< burglariously:" 
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and  all  these  to  ascertain  the  intent.  So  in  larce- 
nies also^  the  words  ''  felonioasly  took  and  carried 
away/'  are  necessary  to  every  indictment;  for  these 
only  can  express  the  very  oflfence.  Also  in  indict- 
ments for  murder,  the  length  and  depth  of  the 
wound  should  in  general  be  expressed,  in  order  that 
it  may  appear  to  the  court  to  have  been  of  a  mortal 
nature.  Lastly,  in  indictments  the  value  of  the 
thing,  which  is  the  subject  or  instrument  of  the  of- 
fence, must  sometimes  be  expressed.  In  indict- 
ments for  larcenies  this  is  necessary,  that  it  may 
appear  whether  it  be  grand  or  petit  larceny ;  and 
whether  entitled  or  not  to  the  benefit  of  clergy :  in 
homicide  of  all  sorts  it  is  necessary ;  as  the  weapon 
With  which  it  is  committed,  is  forfeited  to  the  king 
as  a  deodand. 

The  remaining  methods  of  prosecution  are  with- 
out any  previous  finding  by  a  jury.  So  that  the 
only  species  of  proceeding  at  the  suit  of  the  king, 
without  a  previous  indictment  or  presentment  by  a 
grand  jury,  now  seems  to  be  that  of  information. 

III.  Informations  are  of  two  sorts;  first,  those 
which  are  partly  at  the  suit  of  the  king,  and  partly 
at  that  of  a  subject ;  and  secondly,  such  as  are  only 
in  the  name  of  the  king.  The  former  are  usually 
brought  upon  penal  statutes^  which  inflict  a  penalty 
upon  conviction  of  the  offender,  one  part  to  the 
use  of  the  king,  and  another  to  the  use  of  the  in- 
former; and  are  a  sort  of  qui  tarn  actions,  only 
carried  on  by  a  criminal  instead  of  a  civil  process. 
No  prosecution  upon  any  penal  statute,  the  suit 
and  benefit  whereof  are  limited  in  part  to  the  king 
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and  in  part  to  the  prosecutor,  can  be  brought  by 
any  common  informer  after  one  year  is  expired 
since  the  commission  of  the  o£fence ;  nor  on  behalf 
of  the  crown  after  the  lapse  of  two  years  longer; 
nor,  where  the  forfeiture  is  originally  given  only  to 
the  king,  can  such  prosecution  be  had  after  the 
expiration  of  two  years  from  the  colhmission  of  the 
oflence. 

The  informations,  that  are  exhibited  in  the  name 
of  the  king  alone,  are  also  of  two  kinds  :  first,  those 
which  are  truly  and  properly  his  own  suits,  and 
filed  ei6  oJScio  by  his  own  immediate  officer,  the 
attorney  general :  secondly,  those  in  which,  thoagh 
the  king  is  the  nominal  prosecutor,  yet  it  is  at  the 
relation  of  66me  private  person  or  common  informer; 
and  they  are  filed  by  the  king's  coroner  and  attorney 
in  the  court  of  king's  bench,  usually  called  the 
master  of  the  crown-ofiice,  who  is  for  this  purpose 
the  standing  ofiicer  of  the  public.  The  objects  of 
the  king's  own  prosecutions,  filed  ex  officio  by  his 
own  attorney  general,  are  properly  such  enormous 
misdemeanors,  as  peculiarly  tend  to  disturb  or  en- 
danger his  government,  or  to  molest  or  aflfront  him 
in  the  regular  discharge  of  his  royal  functions. 
For  offences  so  high  and  dangerous,  in  the  punish* 
ment  or  prevention  of  which  a  moment's  delay 
would  be  fatal,  the  law  has  given  to  the  crown  the 
power  of  an  immediate  prosecution,  without  waiting 
for  any  previous  application  to  any  other  tribunal. 
The  objects  of  the  other  species  of  informations, 
filed  by  the  master  of  the  crown-office  upon  the 
complaint  or  relation  of  a  private  subject,  are  any 
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gross  and  notorious  misdemeanors,  riots,  batteries, 
libels,  and  other  immoralities  of  an  atrocious  kind^ 
not  peculiarly  tending  to  disturb  tbe  government 
(for  those  are  left  to  the  care  of  the  attorney  general) 
bat  which,  on  account  of  their  magnitude  or  per- 
nicious example,  deserve  the  most  public  animad- 
version* And  When  an  information  is  filed,  either 
thus,  or  by  the  attorney  general  ex  officio^  it  must 
be  tried  by  a  petit  jury  of  the  county  where  the  of- 
fence arises :  after  which,  if  the  defendant  be  found 
guilty,  he  must  resort  to  the  court  for  his  punish- 
ment. 

Thiere  can  be  no  doubt  but  that  this  mode  of 
prosecution,  by  information  (or  suggestion)  filed 
on  record  by  the  king's  attorney  general,  or  by  his 
coroner  or  master  of  the  crown-office  in  the  court 
of  king's  bench,  is  as  ancient  as  the  common  law 
itself.  These  informations  are  confined  by  the 
constitutional  law  to  mere  misdemeanors  only :  for, 
wherever  any  capital  offence  is  charged,  the  same 
law  requires  that  the  accusation  be  warranted  by 
the  oath  of  twelve  men,  before  the  party  shall  be 
put  to  answer  it. 

The  oppressive  use  of  them,  in  the  times  pre- 
ceding the  Revolation,  occasioned  a  struggle,  soon 
after  the  accession  of  king  William,  to  procure  a 
declaration  of  their  illegality  by  the  judgment  of 
the  court  of  king's  bench.  And,  in  a  few  yeans 
afterwards^  a  more  temperate  remedy  was  applied 
in  parliament,  by  statute  4  §•  5  W.  &  M.  c,  18. 
which  enacts,  that  the  clerk  of  the  crown  shall  not 
file  any  information  without  express  direction  from 
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the  court  of  king's  bench :  and  that  every  proseca- 
tor,  permitted  to  promote  sach  informatiAo,  shall 
give  security  by  a  recognizance  of  twenty  pounds 
(which  now  seems  to  be  too  small  a  sum)  to  pro- 
secute the  same  with  effect ;  and  to  pay  costs  to 
the  defendant,  in  case  he  be  acquitted  thereon, 
unless  the  judge,  who  tries  the  information,  shall 
certify  there  was  reasonable  cause  for  filing  it; 
and,  at  all  events,  to  pay  costs,  unless  the  iafor- 
mation  shall  be  tried  within  a  year  after  issue 
joined. 

There  is  one  species  of  informations,  still  farther 
regulated  by  statute  9  Ann.  c.  20.  tnz.  those  in  tbe 
nature  of  a  writ  of  quo  warranto;  to  be  a  remedy 
given  to  the  crown  against  such  as  had  usurped  or 
intruded  into  any  office  or  frauchise.  The  modem 
information  tends  to  the  same  purpose  as  the  an- 
cient writ,  being  generally  made  use  of  to  try  the 
civil  rights  of  such  franchbes ;  though  it  is  com* 
menced  in  the  same  manner  as  other  informations 
are,  by  leave  of  the  court,  or  at  the  will  of  the 
attorney  general :  being  properly  a  criminal  pro5^ 
cutioa,  in  order  to  fine  the  defendant  for  his  asur- 
pation,  as  well  as  to  oust  him  from  his  ofiice ;  y^t 
usually  considered  at  present  as  merely  a  civil  pro* 
ceeding. 

These  are  all  the  methods  of  prosecution  at  the 
suit  of  the  king.  There  yet  remains  another,  which 
is  merely  at  the  suit  of  the  subject,  and  is  called 
an  appeal. 

IV.  An  appeal,  in  the  sense  wherein  it  is  h^** 
used^  does  not  signify  any  complaint  to  a  sop^nor 
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court  of  an  injustice  done  by  an  inferior  one^  which 
is  the  general  ase  of  the  wof d ;  but  it  here  means 
an  original  suit,  at  the  time  of  its  first  commence- 
menu  An  appeal  therefore,  when  spoken  of  as  a 
criminal  prosecution,  denotes  an  accusation  by  a 
private  subject  against  another,  for  some  heinous 
crime;  demanding  punishment  on  account  of  the 
particular  injury  suffered,  rather  than  for  the  of- 
fence against  the  public. 

These  are  the  several  methods  of  prosecution 
instituted  by  the  laws  of  England  for  the  punish- 
ment of  offences ;  of  which  that  by  indictment  is 
the  most  general.  I  shall  therefore  confine  my 
subsequent  observations  principally  to  this  method 
of  prosecution ;  remarking  by  the  way  the  most 
material  variations  that  may  arise,  from  the  method 
of  proceeding  by  either  inforniation  or  appeal. 


CHAPTER  XXIV. 


OF    PROCESS    UPON   AN    INDICTMENT. 


• 


Ws  have  hitherto  supposed  the  offender  to  be  in 
custody  before  the  finding  of  the  indictment;  in 
which  case  he  is  immediately  to  be  arraigned 
thereon.  But  if  he  hath  fied,  or  secretes  himself 
in  capital  cases ;  or  hath  not,  in  smaller  misde- 
meanors, been  bound  over  to  appear  at  the  assizes 
or  sessions,  still  an  indictment  may  be  preferred 
against   him  in  his  absence;  since,  were  he  pre* 
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sent,  be  could  not  be  heard  before  the  grand  joij 
against  it.  And,  if  it  be  fomid,  then  process  miist 
issue  to  bring  him  into  coart ;  for  the  indictment 
cannot,  be  tried,  unless  he  personally  appears. 

The  proper  process  on  an  indictment  far  any 
petty  misdemeanor,  or  on  a  penal  statute,  is  a  writ 
ol  venire  fadat,  which  is  in  the  nature  of  a  sam- 
mons  to  cause  the  party  to  appear.     And  if  by  the 
return  to  such  venire  it  appears,  that  the  party  hath 
lands  in  the  county  whereby  he  may  be  distrained, 
then  a  distress  infinite  shall  be  issued  from  time  to 
time  till  he  appears.     But  if  the  sheriff  returns 
that  he  hath  no  lands  in  his  bailiwick,  then  (upon 
his  non-aj^aranee)  a  writ  of  capias  shall  issoe, 
which  commands  the  sheriff  to  take  his  body,  and 
have  him  at  the  next  assizes  $  and  if  fae  cannot  be 
taken,  upon  the  6rst  capias^  a  second,  and  a  third 
shall  issue,  called  an  aUas,  and  a  pluries  capiat* 
But,  on  indictments  for  treason  or  felony,  a  copioi 
is  the  first  process :  and  so,  in  the  case  of  misde- 
meanors, it  is  now  the  usual  practice  for  any  jadge 
of  the  court  of  king's  bench,  upon  certificate  of  an 
indictment  found,  to  award  a  writ  of  capias  imme- 
diately, in  order  to  bring  in  the  defendant.   But  if  he 
absconds,  and  it  is  thought  proper  to  pursue  him  to 
an  outlawry,  then  a  greater  exactness  is  necessaiy* 
For,  in  such  case,  after  the  several  writs  have  is- 
sued in  a  regular  number,  according  to  the  Bitmt 
of  the  respective  criaaes,  without  any  effect,  the 
offender  shall  be  put  in  the  exigent  in  order  to  his 
outlawry :  that  is,  he  shall  be  exacted,  prodaimed, 
or  required  to  surrender,  at  five  county  courts; 
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and  if  he  be  returned  quinto  eoiactua,  and  does  not 
appear  at  the  fifth  exaction  or  requisition^  then  he 
is  adjudged  to  be  outlawed,  or  put  out  of  the  pro* 
tection  of  the  law. 

The  punishment,  for  outlawries  upon  indictment9 
for  misdemeanors^   is  the  same  as  for  outlawries 
upon  civil  actions;    m.  forfeiture  of  goods  and 
chattels.     But  an  outlawry  in  treason  or  felony 
amounts  to  a  conviction  and  attainder  of  the  offence 
charged  in  the  indictment,  as  much  as  if  the  of- 
fender had  been  found  guilty  by  his  country.     His 
life  is  however  still  under  the  protection  of  the  law: 
and,  it  is  holden,  that  no  man  is  entitled  to  kill 
him  wantonly  or  wilfully ;  but  in  so  doing  is  guilty 
of  murder,  unless  it  happens  in  the  endeavour  to 
apprehend  him.     For  any  person  may  arrest  an 
outlaw  oq  a  criminal  prosecution,  either  of  his  own 
head,  or  by  writ  or  warrant  of  capiiOLS  ullagatum,  in 
order  to  bring  him  to  execution.    But  such  out- 
lawry may  be  frequently  reversed  by  writ  of  error, 
the  proceedings  therein  being  exceedingly  nice  and 
circumstantial ;  and,  if  any  single  minute  point  be 
omitted  or  misconducted^    the  whole  outlawry  is 
^legal^.and  may  be  reversed :  upon  which  reversal 
the  party  accused  is  admitted  to  plead  to^  and  de- 
fend himself  against,  the  indictment. 

During  which  stage  of  the  prosecution  it  is ,  that 
writs  of  certiorari  facias  are  usually  had,  though 
they  may  be  bad  at  any  time  before  trial,  to  certify 
and  remove  the  indictment,  with  all  the  proceed- 
ings thereon,  from  any  inferior  court  of  criminal 
jurisdiction  into  the  court  of  king's  bench ;  which 
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is  the  sovereign  ordinary  court  of  justice  in  causes 
criminal.  And  this  is  frequently  done  for  one  of 
these  four  purposes;  either,  1.  To  consider  and 
determine  the  validity  of  appeals  or  indictments, 
and  the  proceedings  thereon ;  and  to  quash  or  con- 
firm them  as  there  is  cause  :  or,  2.  Where  it  is 
surmised  that  a  partial  or  insufficient  trial  will  pro- 
bably be  had  in  the  court  below,  the  indictment  is 
removed,  in  order  to  have  the  prisoner  or  defendant 
tried  at  the  bar  of  the  court  of  king's  bench,  or 
before  the  justices  of  nisi  prius :  or,  3.  It  is  so 
removed,  in  order  to  plead  the  king's  pardon  there: 
or,  4,  To  issue  process  of  outlawry  against  the  of- 
fender, in  those  counties  or  places  where  the  process 
of  the  inferior  judge  will  not  reach  him.  A  certio- 
rari  may  be  granted  at  the  instance  of  either  the 
prosecutor  or  defendant :  the  former  as  a  matter  of 
right,  the  latter  as  a  matter  of  discretion;  and 
therefore  it  is  seldom  granted  to  remove  indict- 
ments from  the  justices  of  gaol  delivery,  or  after 
issue  joined  or  confession  of  the  fact  in  any  of  the 
courts  below. 

At  this  stage  of  prosecution  also  it  is,  that  indict- 
ments found  by  the  grand  jury  against  a  peer  must 
in  consequence  of  a  writ  of  certiorari  be  certified 
and  transmitted  into  the  court  of  parliament,  or 
into  that  of  the  lord  high  steward  of  Great  Britain  j 
and  that,  in  places  of  exclusive  jurisdiction,  as  the 
two  universities,  indictments  must  be  delivered  to 
the  courts  therein  established  by  charter,  and  coo- 
firmed  by  act  of  parliament,  to  be  there  respectively 
tried  and  determined. 
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CHAPTER  XXV. 

OF  ARRAIGNMBNT,    AND    ITS   INCIDBNTS. 

When  the  offender  either  appears  voluntarily  to  an 
indictment,  or  was  before  in  custody,  or  is  brought 
in  upon  criminal  process  to  answer  it  in  the  proper 
court,  he  is  immediately  to  be  arraigned  thereon; 
which  is  the  fifth  stage  of  criminal  prosecution. 

To  arraign  is  nothing  else  but  to  call  the  prisoner 
to  the  bar  of  the  court,  to  answer  the  matter 
charged  upon  him  in  the  indictment.  He  must  be 
brought  to  the  bar  without  irons,  or  any  manner  of 
shackles  or  bonds ;  unless  there  be  evident  danger 
of  an  escape.  He  is  called  upon  by  name  to 
hold  up  his  hand,  and  owns  himself  to  be  of  that 
name  by  which  he  is  called.  However,  it  is  not 
an  indispensable  ceremony;  for,  if  the  prisoner 
obstinately  and  contemptuously  refuses  to  hold  up 
bis  hand,  but  confesses  he  is  the  person  named,  it 
is  fully  sufficient.  Then  the  indictment  is  to  be 
read  to  him  distinctly  in  the  English  tongue  :  after 
which  it  is  to  be  demanded  of  him,  whether  he  be 
guilty  of  the  crime  whereof  he  stands  indicted,  or 
not  guilty?  He  either  stands  mutey  or  confesses 
the  fact ;  which  circumstances  we  may  call  incidents 
to  the  arraignment :  or  else  he  pleads  to  the  indict- 
ment, which  is  to  be  considered  as  the  next  stage 
of  proceedings.  But,  first,  let  us  observe  these 
incidents  to  the  arraignment,  of  standing  mute,  or 
confession. 

L  L 
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I.  ReguUrly  a  prisoner  is  said  to  stand  mate, 
when,  being  arraigned  for  treason  or  felony,  be 
either,  1.  Makes  no  answer  at  all:   or,  2.  Answers 
foreign  to  the  purpose,  or  with  such  matter  as  is     i 
not  allowable ;  and  will  not  answer  otherwise :  or, 
3.  Upon  having  pleaded  not  guilty,  refuses  to  put 
bimself  upon  the  country.     If  he  says  nothing,  the 
court  ought  ex  officio  to  empannel  a  jury  to  inqoire 
whether  he  stands  obstinately  mute,  or  whether  he    ' 
be  dumb  ex  msHaticme  Dei  ?     If  the  latter  appears 
to  be  the  case,  the  judges  of  the  court  (who  are  to     ; 
be  of  counsel  for  the  prisoner,  and  to  see  that  he    ! 
hath  law  and  justice)  shall  proceed  to  the  trial,  and 
examine  all  points  as  if  he  had  pleaded  not  guilty. 
But  whether  judgment  of  death  can  be  given  against 
such  a  prisoner,  who  hath  never  pleaded,  and  can 
say  nothing  in  arrest  of  judgment,  is  a  point  yet 
undetermined. 

If  he  be  found  to  be  obstinately  mute,  (which  a 
prisoner  hath  been  held  to  be,  that  liath  cat  out 
his  own  tongue,)  then,  if  it  be  on  an  indictment  of 
high  treason,  it  hath  long  been  clearly  settled  that 
standing  mute  is  equivalent  to  a  coDviction,  and  he 
shall  receive  the  same  judgment  and  ejtecstioo. 
And  as  in  tVas  the  highest  crime,  so  also  in  the 
lowest  species  of  felony,  mz,  in  petit  larceny,  and 
in  all  misdemeanors,  standing  mute  hath  always 
been  equivalent  to  conviction.  But  upon  appeals 
or  indictments  for  other  felonies,  or  petit  treason, 
the  prisoner  was  not,  by  the  ancient  law,  looked 
upon  as  convicted,  so  as  to  receive  judgment  for 
the  felony;    but  should,  for  his  obstinacy,  have 
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received  the  terrible  sentence  of  pewar*ce,  or  peine 
forte  €t  dure. 

The  English  judgment  of  penance  for  standing 
mute  was  as  follows :  that  the  prisoner  be  remanded 
to  tlie  prison  from  whence  he  came ;  and  put  into 
a  low,  dark  chamber ;  and  there  be  laid  on  his  back, 
on  the  bare  floor,  naked,  unless  where  decency  for- 
bids ;  that  there  be  placed  upon  his  body  as  great 
a  weight  of  iron  as  he  could  bear,  and  more ;  that 
he  have  no  sustenance,  save  only,  on  the  first  day, 
three  morsels  of  the  worst  bread ;  and,  on  the  se- 
cond day,  three  draughts  of  standing  water,  that 
should  be  nearest  to  the  prison  door ;  and  in  this 
situation  this  should  be  alternately  his  daily  diet, 
tiU  he  died,  or  as  anciently  the  judgment  ran,  till 
he  answered. 

The  uncertainty  of  its  original,  the  doubts  that 
were  conceived  of  its  legality,  and  the  repugnance 
of  its  theory  (for  it  rarely  was  carried  into  practice) 
to  the  humanity  of  the  laws  of  England,  all  con- 
curred to  require  a  legislative  abolition  of  this  cruel 
process,  and  a  restitution  of.  the  ancient  common 
law  j  whereby  the  standing  mute  in  felony,  as  well 
as  in  treason  and  in  trespass,  amounted  to  a  con- 
fession of  the  charge. 

II,  The  other  incident  to  arraignments,  exclu- 
sive of  the  plea,  is  the  prisoner's  actual  confession 
of  the  indictment.  Upon  a  simple  and  plain  con- 
fession, the  court  hath  nothing  to  do  but  to  award 
judgment :  but  it  is  usually  very  backward  in  re- 
ceiving and  recording  such  confession,  out  of  ten- 
derness to  the  life  of  the  subject;  and  will  generally 
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advise  the  prisoaer  to  retract  it,  and  plead  to  the 
indictment. 

Bat  there  is  another  species  of  confession,  which 
we  read  mach  of  in  our  ancient  hooks,  of  a  far  more 
complicated  kind,  which  is  called  approvement. 
And  that  is  when  a  person,  indicted  of  treason  or 
felony,  and  arraigned  for  the  same,  doth  confess 
the  fact  before  plea  pleaded;  and  appeals  or  accuses 
others,  his  accomplices,  of  the  same  crime,  in  or- 
der to  obtain  his  pardon.  In  this  case  he  is  called 
an  approver  or  prover,  probator,  and  the  party  ap- 
pealed or  accused  is  called  the  appellee.  Such 
approvement  can  only  be  in  capital  oiFences ;  and 
it  is,  as  it  were,  equivalent  to  an  indictment,  since 
the  appellee  is  equally  called  upon  to  answer  it: 
and  if  he  hath  no  reasonable  and  legal  exceptions 
to  make  to  the  person  of  the  approver,  which  in- 
deed are  very  numerous,  he  must  put  himself  opoo 
his  trial,  either  by  battle,  or  by  the  country  5  and, 
if  vanquished  or  found  guilty,  must  sufier  the 
judgment  of  the  law,  and  the  approver  shall  have 
his  pardon,  ex  debito  justitice.  On  the  other  hand, 
if  the  appellee  be  conqueror,  or  acquitted  by  the 
jury,  the  approver  shall  receive  judgment  to  be 
hanged,  upon  his  own  confession  of  the  indictment; 
for  the  condition  of  his  pardon  has  failed,  viz.  the 
convicting  of  some  other  person,  and  therefore  his 
conviction  remains  absolute. 

But  it  is  purely  in  the  discretion  of  the  court  to 
permit  the  approver  thus  to  appeal,  or  not;  and, 
in  fact,  this  course  of  admitting  approvements  hath 
been  long  disused,     AU  the  good,  whatever  it  be, 
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that  can  be  expected  from  this  method  of  approve- 
ment, is  fully  provided  for  in  the  cases  of  coining, 
robbery,  burglary,  house-breaking,  horse-stealing, 
and  larceny  to  the  value  of  five  shillings  from  shops, 
warehouses,  stables,  and  coach-houses,  by  statutes 
4  §•  5  W.  &  M.  c.  8.;  6  ^  7  W.  III.  c.  17.;  10 
*f  11  W.  III.  c.  23.5  and  5  Ann.  c.  31.  which 
enact,  that,  if  any  such  offender,  being  out  of 
prison,  shall  discover  two  or  more  persons,  who 
have  committed  the  like  offences,  so  as  they  may 
be  convicted  thereof;  he  shall  in  many  cases  re- 
ceive a  reward  of  40i.  and  in  general  be  intitled  to 
a  pardon  of  all  capital  ofiences,  excepting  only 
murder  and  treason  :  and  of  them  also  in  the  case 
of  coining.  And  if  any  such  person,  having  felo- 
niously stolen  any  lead,  iron,  or  other  metals,  shall 
discover  and  convict  two  offenders  of  having  illegally 
bought  or  received  the  same,  he  shall  by  virtue  of 
statute  29  Geo.  II.  c.  30.  be  pardoned  for  all  such 
ielonies  committed  before  such  discovery. 


CHAPTER  XXVI. 

OF   PLEA   AND    ISSDE. 


Wb  are  now  to  consider  the  plea  of  the  prisoner. 
This  is  either,  1.  A  plea  to  the  jurisdiction;  2.  A 
demurrer;  3.  A  plea  in  abatement;  4.  A  special 
plea  in  bar;  or,  5.  The  general  issue. 
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I.  A  plea  to  the  jurifdiction  is  where  an  indict- 
ment is  taken  before  a  court,  that  hath  no  cog- 
nizance of  the  ofience ;  as  if  a  man  be  indicted  for 
a  rape  at  the  sheriff's  tourn,  or  for  treason  at  the 
quarter  sessions :  in  these  or  similar  cases,  he  may 
except  to  the  jurisdiction  of  the  court,  without  an- 
swering at  all  to  the  crime  alleged. 

II.  A  demurrer  to  the  indictment.  This  is  inci- 
dent to  criminal  cases,  as  well  as  civil,  when  the 
fact  as  alleged  is  allowed  to  be  true,  bat  the 
prisoner  joins  issue  upon  some  point  of  law  in  the 
indictment,  by  which  he  insists  that  the  fact,  as 
stated,  is  no  felony,  treason,  or  whatever  the  crime 
is  alleged  to  be.  Some  have  held,  that  if,  on  de- 
murrer, the  point  of  law  be  adjudged  ag(m9t  the 
prisoner,  he  shall  have  judgment  and  execution, 
as  if  convicted  by  verdict.  But  this  is  denied  by 
others,  who  hold,  that  in  such  case  he  shall  be 
directed  and  received  to  plead  the  general  issne, 
not  guilty,  after  a  demurrer  determined  against 
him.  Demurrers  to  indictments  are  seldom  used: 
since  the  same  advantages  may  be  taken  upon  a 
plea  of  not  guilty ;  or  afterwards,  in  arrest  of  judg- 
ment, when  the  verdict  has  established  the  fact. 

III.  A  plea  in  abatetnent  is  principally  for  a  miS' 
nosmei'f  a  wrong  name,  or  a  false  addition  to  the 
prisoner.  And,  if  either  fact  is  found  by  a  jurji 
then  the  indictment  shall  be  abated,  as  writs  or 
declarations  may  be  in  civil  actions.  But,  in  the 
end,  there  is  little  advantage  accruing  to  the  pri- 
soner by  meians  of  these  dilatory  pleas ;  because,  if 
the  exception  be  allowed,  a  new  bill  of  indictment 
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may  be  framed^  according  to  what  the  prisoner  in 
his  plea  avers  to  be  his  true  name  and  addition. 
LiCt  us  therefore  next  consider  a  more  substantial 
kind  of  plea^  viz, 

IV.  Special  pleas  in  bar ;  which  go  to  the  merits 
of  the  indictment,  and  give  a  reason  why  the  pri- 
soner ought  not  to  answer  it  at  all,  nor  put  himself 
upon  his  trial  for  the  crime  alleged.  These  are  of 
four  kinds :  a  former  acquittal,  a  former  conviction, 
a  former  attainder,  or  a  pardon. 

1 .  First,  the  plea  of  autetfoits  acquit,  or  a  former 
acquittal,  is  grounded  on  this  universal  maxim  of 
the  common  law  of  England,  that  no  man  is  to  be 
brought  into  jeopardy  of  his  life,  more  than  once, 
for  the  same  offence.  And  hence  it  is  allowed  as  a 
consequence,  that  when  a  man  is  once  fairly  found 
not  guilty  upon  any  indictment,  or  other  prosecu- 
tion, before  any  court  having  competent  jurisdiction 
of  the  offence,  he  may  plead  such  acquittal  in  bar 
of  any  subsequent  accusation  for  the  same  crime. 

2.  Secondly,  the  plea  of  auterfoits  convict^  or  a 
former  conviction  for  the  same  identical  crime, 
though  no  judgment  was  ever  given,  or  perhaps 
will  be,  is  a  good  plea  in  bar  to  an  indictment;  as 
the  former,  that  no  man  ought  to  be  twice  brought 
in  danger  of  his  life  for  one  and  the  same  crime. 
Hereupon  it  has  been  held,  that  a  conviction  of 
manslaughter,  on  an  appeal  or  an  indictment,  is  a 
bar  even  in  another  appeal,  and  much  more  in  an 
indictment,  of  murder ;  for  the  fact  prosecuted  is 
the  same  in  both,  though  the  offences  differ.  It 
is  to  be  observed,  that  the  pleas  of  auterfoits  acquit 
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and  auterfoits  eo0nkt,  or  a  former  acquittal  and 
former  convictton,  most  be  upon  a  prosecatioa  for 
the  same  identical  act  and  crime.  But  the  case  b 
otherwise,  in-— 

3.  Thirdly,  the  plea  of  auterfoits  (Maint,  or  a 
former  attainder;  which  is  a  good  plea  in  bar, 
whether  it  be  for  the  same  or  any  other  feiooj. 
For  wherever  a  man  is  attainted  of  felony,  byjadg- 
ment  of  death  either  upon  a  verdict  or  confessioo, 
by  ontlawry,  he  may  plead  such  attainder  in  bar  to 
any  subsequent  indictment  or  appeal,  for  the  same 
or  for  any  other  felony.  But  to  this  general  rule 
however,  as  to  all  others,  there  are  some  excep- 
tions ;  wherein,  cesmnie  rationey  cessat  et  ipta  kx- 
As,  1.  Where  the  former  attainder  is  reversed  for 
error,  for  then  it  is  the  same  as  if  it  had  never 
been.  And  the  same  reason  holds,  where  the  at- 
tainder is  reversed  by  parliament,  or  the  jodgmeat 
vacated  by  the  king's  pardon,  with  regard  to  felo- 
nies committed  afterwards.  2.  Where  the  attainder 
was  upon  indictment,  such  attainder  is  no  bar  to 
an  appeal :  for  the  prior  sentence  is  pardonable  by 
the  king ;  and,  if  that  might  be  pleaded  in  bar  of 
the  appeal,  the  king  might  in  the  end  defeat  the 
suit  of  the  subject,  by  suffering  the  prior  sentence 
to  stop  the  prosecution  of  a  second,  and  then,  when 
the  time  of  appealing  is  elapsed,  granting  the  de- 
linquent a  pardon.  3.  An  attainder  in  felony  is  ^ 
bar  to  an  indictment  of  treason :  because  not  only 
the  judgment  and  manner  of  death  are  diflwot, 
but  the  forfeiture  is  more  extensive,  and  the  land 
goes  to  different  persons.    4,  Where  a  person  a(- 
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tainted  of  one  felony,  is  afterwards  indicted  as 
principal  in  another^  to  which  there  are  also  acces- 
sories, prosecuted  at  the  same  time  $  in  this  case  it 
is  held,  that  the  plea  of  auterfoits  attaint  is  no  bar, 
but  he  shall  be  compelled  to  take  his  trial,  for  the 
sake  of  public  justice  :  because  the  accessories  to 
such  second  felony  cannot  be  convicted  till  after 
the  conviction  of  the  principal.  And  from  these 
instances  we  may  collect  that  the  plea  of  auterfoits 
attaint  is  never  good,  but  when  a  second  trial  would 
be  quite  superfluous. 

4.  Lastly,  a  pardon  may  be  pleaded  in  bar;  as 
at  once  destroying  the  end  and  purpose  of  the  in- 
dictment, by  remitting  that  punishment,  which  the 
prosecution  is  calculated  to  inflict.  There  is  one 
advantage  that  attends  pleading  a  pardon  in  bar,  or 
in  arrest  of  judgment,  before  sentence  is  past; 
which  gives  it  by  much  the  preference  to  pleading 
it  infler  sentence  or  attainder.  This  is,  that  by 
stopping  the  judgnaent  it  stops  the  attainder,  and 
prevents  the  corruption  of  the  blood :  which,  when 
once  corrupted  by  attainder,  cannot  afterwards  be 
restored,  otherwise  than  by  act  of  parliament. 
When  a  prisoner's  plea  in  bar  is  found  against  him 
upon  issue  tried  by  a  jury,  or  adjudged  against 
him  in  point  of  law  by  the  court,  still  he  shall  not 
be  concluded  or  convicted  thereon,  but  shall  have 
judgment  of  respondeat  omter^  and  may  plead  over 
to  the  felony  the  general  issue,  not  guilty.  For 
the  law  allows  many  pleas  by  which  a  prisoner  may 
escape  death ;  but  only  one  plea,  in  consequence 
whereof  it  can   be  inflicted;   viz^  on  the  general 
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issue,  after  an  impartial  examination  and  decision 
of  the  facts,  by  the  unanimous  verdict  of  a  jury. 
It  remains  therefore  that  I  consider, — 

V.  The  general  issue,  or  plea  of  not  guUty,  upon 
which  plea  alone  the  prisoner  can  receive  his  final 
judgment  of  death.  In  case  of  an  indictment  of 
felony  or  treason,  there  can  be  no  special  justifica- 
tion put  in  by  way  of  plea.  As,  on  an  indictment 
for  murder,  a  man  cannot  plead  that  it  was  in  his 
own  defence  against  a  robber  on  the  highway,  or  a 
burglar;  but  he  must  plead  the  general  issue,  not 
guilty,  and  give  this  special  matter  in  evidence. 

When  the  prisoner  hath  thus  pleaded  not  guilty, 
fion  culpabiHsy  or  nient  culpeAle;  which  was  for- 
merly used  to  be  abbreviated  upon  the  minutes, 
thus,  "  non  (or  nient)  cuL"  the  clerk  of  the  assize, 
or  clerk  of  the  arraigns,  on  behalf  of  the  crown  re- 
plies, that  the  prisoner  is  guilty,  and  that  he  is 
ready  to  prove  him  so.  This  is  done  by  two  mono- 
syllables in  the  same  spirit  of  abbreviation,  "  ad. 
prit."  which  signifies  first  that  the  prisoner  is 
guilty,  {cuL  culpable  or  culpabilis)  and  then  that 
the  king  is  ready  to  prove  him  so;  prit,  praesto 
sumf  or  paratus  verificare.  This  is  therefore  a  re- 
plication on  behalf  of  the  king  viva  voce  at  the  bar; 
which  was  formerly  the  course  in  all  pleadings,  as 
well  in  civil  as  in  criminal  causes.  By  this  repli- 
cation the  king  and  the  prisoner  are  therefore  at 
issue;  for  immediately  upon  issue  joined  it  is  in- 
quired of  the  prisoner,  by  what  trial  he  will  make 
his  innocence  appear?  But  upon  indictments, 
since  the  abolition  of  ordeal,  there  can  be  no  other 
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trial  but  by  jury,  perpaiSf  or  by  the  country  :  and 
therefore,  if  the  prisoner  refuses  to  put  himself 
upon  the  inquest  in  the  usual  foTm,  that  is,  to  an- 
swer that  he  will  be  tried  by  God  and  the  country, 
if  a  commoner;  and,  if  a  peer,  by  God  and  his 
peers ;  the  indictment,  if  in  treason,  is  taken  pro 
confesso. 

When  the  prisoner  has  thus  put  himself  upon  his 
trial,  the  clerk  answers  in  the  humane  language  of 
the  law,  which  always  hopes  that  the  party's  inno- 
cence rather  than  his  guilt  may  appear,  ^^  God  send 
thee  a  good  deliverance/*  And  then  they  proceed, 
as  soon  as  conveniently  may  be,  to  the  trial. 


CHAPTER  XXVII. 

OF   TRIAL    AND    CONVICTION. 

The  several  methods  of  trial  and  conviction  of  of- 
fenders established  by  the  laws  of  England,  were 
formerly  numerous,  but  now  it  is  bi/ jury.  The 
trial  by  jury,  or  the  country,  is  tiiat  trial  by  the 
peers  of  every  Englishmen,  which,  as  the  grand 
bulwark  of  his  liberties,  is  secured  to  him  by  the 
great  charter :  "  Jiullus  liber  homo  capiatur^  vel 
i^nprisonetur^  aut  exulet^  aut  aUquo  alio  modo  de- 
strudtur,  nisi  per  legale  judicium  panum  suorum^ 
uei  per  legem  terrcB,*^  But  the  founders  of  the 
English  law  have  with  excellent  forecast  contrived, 
^hat  no  man  should  be  called  to  answer  to  the  king 
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for  any  capital  crime,  unless  upon  the  preparatory 
accusation  of  twelve  or  more  of  his  fellow-subjects, 
the  grand  jury :  and  that  the  truth  of  every  accosa- 
tion,  whether  preferred  in  the  shape  of  indictmeDt, 
information,  or  appeal,  should  afterwards  be  con- 
firmed by  the  unanimous  suffrage  of  twelve  of  his 
equals  and  neighbours,  indifferently  choseo,  and 
superior  to  all  suspicion.  So  that  the  liberties  of 
England  cannot  but  subsist,  so  long  as  this  paik- 
dium  remains  sacred  and  inviolate ;  not  only  from 
all  open  attacks,  (which  none  will  be  so  hardy  ss 
to  make)  but  also  from  all  secret  machinatioDS, 
which  may  sap  and  undermine  it ;  by  introdaciog 
new  and  arbitrary  methods  of  trial,  by  justices  of 
the  peace,  commissioners  of  the  revenue,  and 
courts  of  conscience. 

When  a  prisoner  on  his  arraignment  has  pleaded 
720^  guilty^  and  for  his  trial  hath  put  himself  upon 
the  country,  which  country  the  jury  are,  the  sberilT 
of  the  county  must  return  a  panel  of  jurors,  kteroi 
€t  legates  homines,  de  vicineto  ;  that  is,  freeholders, 
without  just  exception,  and  of  the  visne  ox  neigh- 
bourhood :  which  is  interpreted  to  be  of  the  coaoty 
yfhere  the  fact  is  committed.  If  the  proceedrogs 
are  before  the  court  of  king's  bench,  there  is  lime 
allowed,  between  the  arraignment  and  the  trial, 
ior  a  jury  to  be  empannelled  by  writ  of  venire  ferns 
to  the  sheriff,  as  in  civil  causes :  and  the  trial  in 
case  of  a  misdemeanor  is  had  at  nisi  priuSf  unless 
it  be  of  such  consequence  as  to  merit  a  trial  at  bar; 
which  is  always  invariably  had  when  the  prisoner  is 
tiled  for  any  capital  pffence. 
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In  cases  of  high  treason^  wherehy  corruption  of 
blood  may  ensue^  (except  treason  in  counterfeit- 
ing the  king's  coin  or  seal)  or  misprision  of  such 
treason,  it  is  enacted  by  statute  7  ^*  HI*  c*  S* 
first,  that  no  person  shall  be  tried  for  any  such 
treason,  except  an  attempt  to  assassinate  the  king, 
unless  the  indictment  be  found  within  three  years 
after  the  offence  committed :  next,  that  the  pri- 
soner shall  have  a  copy  of  the  indictment,  (which 
includes  the  caption)  but  not  the  names  of  the 
witnesses,  five  days  at  least  before  the  trial ;  that 
is,  upon  the  true  construction  of  the  act,  before 
his  arraignment ;  for  then  is  his  time  to  take  any 
exceptions  thereto,  by  way  of  plea  or  demurrer: 
thirdly,  that  he  shall  also  have  a  copy  of  the  panel 
of  jurors  two  days  before  his  trial :  and,  lastly,  that 
he  shall  have  the  same  compulsive  process  to  bring 
in  his  witnesses  for  him,  as  was  usual  to  compel 
their  appearance  agaimt  him. 

When  the  trial  is  called  oh,  the  jurors  are  to  be 
sworn,  as  they  appear,  to  the  number  of  twelve, 
unless  they  are  challenged  by  the  party. 

Challenges  may  here  be  made,  either  on  the  part 
of  the  king,  or  on  that  of  the  prisoner;  and  either 
to  the  whole  array,  or  to  the  separate  polls,  for  the 
very  same  reasons  that  they  may  be  made  in  civil 
causes.  Challenges  upon  any  of  the  foregoing 
accounts  are  stiled  challenges  for  cause;  which 
may  be  without  stint  in  both  criminal  and  civil 
trials.  But  in  criminal  cases,  or  at  least  in  capital 
ones,  there  is,  in  fonoorem  viiis^  allowed  to  the 
prisoner   an   arbitrary  and    capricious   species  of 
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cliallenge  to  a  certain  number  of  jurors,  without 
shewing  any  cause  at  all ;  which  is  called  a  peremp- 
tory challenge :  a  provision  full  of  that  tenderness 
and  humanity  to  prisoners,  for  which  oar  English 
laws  are  justly  famous. 

This  privilege  of  peremptory  challenges,  though 
granted  to  the  prisoner,  is  denied  to  the  king  by 
the  statute  S3  Edw.  I.  st.  4.  which  enacts,  that 
the  king  shall  challenge  no  jurors  without  assigning 
a  cause  certain,  to  be  tried  and  approved  by  the 
court.  However  it  is  held,  that  the  king  need  not 
assign  his  cause  of  challenge,  till  all  the  panel  is 
gone  through,  and  unl^s  there  cannot  be  a  full 
jury  without  the  persons  so  challenged.  And  then, 
and  not  sooner,  the  king's  counsel  must  shew  the 
cause :  otherwise  the  juror  shall  be  sworn. 

The  peremptory  challenges  of  the  prisoner  must 
however  have  some  reasonable  boundary :  otherwise 
he  might  never  be  tried.  This  reasonable  boundary 
is  settled  by  common  law  to  the  number  of  thirty- 
five  ;  that  is,  one  under  the  number  of  three  fiill 
juries. 

If,  by  reason  of  challenges  or  the  default  of  the 
jurors,  a  sutBcient  number  of  jurors  cannot  be  had 
of  the  original  panel,  a  tales  may  be  awarded  as  io 
civil  causes,  till  the  number  of  twelve  is  sworn, 
^*  well  and  truly  to  try,  and  true  deliverance  make, 
between  our  sovereign  lord  the  king,  and  the  pri- 
soner whom  they  have  in  charge  j  and  a  true  verdict 
to  give  accordirig  to  evidence.*' 

VVhen  the  jury  4s  sworn,  if  it  be  a  cause  of  any 
consequence,  the  indictment  is  usually  opened,  and 
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the  evidence  marshalled,  examined,  and  enforced 
by  the  counsel  for  the  crown,  or  prosecution.  But 
it  is  a  settled  rule  at  common  law,  that  no  counsel 
shall  be  allowed  a  prisoner  upon  his  trial,  upon  the 
general  issue,  in  any  capital  crime,  unless  some 
point  of  law  shall  arise  proper  to  be  debated.  A 
rule,  which  (however  it  may  be  palliated  under 
cover  of  that  noble  declaration  of  the  law,  when 
rightly  understood,  that  the  judge  shall  be  counsel 
for  the  prisoner;  that  is,  shall  see  that  the  pro- 
ceedings against  him  are  legal  and  strictly  regular) 
seems  to  be  not  at  all  of  a  piece  with  the  rest  of 
the  humane  treatment  of  prisoners  by  the  English 
law.  And  the  judges  themselves  are  so  sensible 
of  this  defect,  that  they  never  scruple  to  allow  a 
counsel  to  instruct  him  what  questions  to  ask,  or 
even  to  ask  questions  for  him,  with  respect  to 
matters  of  fact :  for  as  to  matters  of  law,  arising 
on  the  trial,  they  are  entitled  to  the  assistance  of 
counsel.  But,  lest  this  indulgence  should  be  in- 
tercepted by  superior  inMuence,  in  the  case  of 
state  criminals,  the  legislature  has  directed  by  sta- 
tute 7  W.  III.  c.  3.  that  persons  indicted  for  such 
high  treason  as  works  a  corruption  of  the  blood,  or 
misprision  thereof,  (except  treason  in  counterfeit- 
ing the  king's  coin  or  seals)  may  make  their  full 
defence  by  counsel,  not  exceeding  two,  to  be 
named  by  the  prisoner  and  assigned  by  the  court  or 
jadge. 

The  doctrine  of  evidence  upon  pleas  of  the  crown 
is,  in  most  respects,  the  same  as  that  upon  civil 
actions.    There  are  however  a  few  leading  points, 
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wherein,  by  several  statutes  and  resolations,  a  differ- 
ence is  made  between  civil  and  criminal  evidence. 

First,  in  all  cases  of  high  treason,  petit  treason, 
and  misprision  of  treason,  two  lawful  witnesses  are 
required  to  convict  a  prisoner,  unless  he  shall  will- 
ingly and  without  violence  confess  the  same.  A 
further  exception  is  made  as  to  treasons  in  cono- 
terfeiting  the  king's  seals,  or  signatures,  and  treasons 
concerning  coin  current  within  this  realm,  the  of- 
fences of  importing  counterfeit  foreign  money 
current  in  this  kingdom,  and  impairing,  counter- 
feiting, or  forging  any  current  coin.  The  statutes 
8  and  9  W.  III.  c.  25.  and  15  and  16  Geo.  II.  c.28. 
in  their  subsequent  extensions  of  this  species  of 
treason  do  also  provide,  that  the  offenders  may  be 
indicted,  arraigned,  tried,  convicted,  and  attainted, 
by  the  like  evidence  and  in  such  manner  and  form, 
as  may  be  had  and  used  against  offenders  for 
counterfeiting  the  king's  money.  But  by  statute 
7  W.  III.  c.  3.  in  prosecutions  for  those  treasons 
to  which  that  act  extends,  the  same  rule  (of  re- 
quiring two  witnesses)  is  again  enforced,  with  this 
addition,  that  the  confession  of  the  prisoner,  which 
shall  countervail  the  necessity  of  such  proof,  must 
be  in  open  court.  But  in  almost  every  other  acca- 
sarion  one  positive  witness  is  sufficient. 

Secondly,  the  mere  similitude  of  handwriting 
in  two  papers  shown  to  a  jury,  without  other  con- 
current testimony,  is  no  evidence  that  both  were 
written  by  the  same  person. 

Thirdly,  by  the  statute  21  Jac.  I.  c.  27.  a  mo- 
ther of  an  illegitimate  child,  concealing  its  death. 
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must  prove  by  one  witness  that  the  child  was  born 
deadj  otherwise  such  concealment  shall  be  evi- 
dence of  her  having  murdered  it. 

Fourthly,  all  presumptive  evidence  of  felony 
should  be  admitted  cautiously :  for  the  law  holds, 
that  it  is  better  that  ten  guilty  persons  escape,  than 
one  innocent  suffer. 

It  was  afterwards  declared  by  statute  i  Ann. 
St.  2.  c.  9.  that  in  all  cases  of  treason  and  felony, 
all  witnesses  for  the  prisoner  should  be  examined 
upon  oath,  in  like  manner  as  the  witnesses  agoimt 
him. 

When  the  evidence  on  both  sides  is  closed,  and 
indeed  when  any  evidence  hath  been  given,  the 
jury  candot  be  discharged  (unless  in  cases  of  evi- 
dent necessity)  till  they  have  given  in  their  verdict : 
but  are  to  consider  of  it,  and  deliver  it  in,  with  the 
same  forms  as  upon  civil  causes :  only  they  cannot, 
in  a  criminal  case  which  touches  life  or  member, 
give  a  'ptiny  verdict.  But  the  judges  may  adjourn, 
while  the  jury  are  withdrawn  to  confer,  and  return 
to  receive  the  verdict  in  open  court.  And  such 
public  or  open  verdict  may  be  either  general, 
guilty  or  not  guilty;  or  special,  setting  forth  all 
the  circumstances  of  the  case,  and  praying  the 
judgment  of  the  court,  whether,  for  instance,  on 
the  facts  stated,  it  be  murder,  manslaughter,  or  no 
crime  at  all.  This  is  where  they  dxmht  the  matter 
of  law,  and  therefore  choose  to  leave  it  to  the 
determination  of  the  court,  though  they  have  an 
unquestionable  right  of  determining  upon  all  the 
circumstances,  and   finding  a  general  verdict,  if 
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they  think  |)roper  so  to  hazard  a  breach  of  their 
oaths;  and,  if  their  verdict  be  notoriously  wroDg, 
they  may  be  punished,  and  the  verdict  set  aside  by 
attaint  at  the  suit  of  the  king,  but  not  at  the  sait 
of  the^msoner.  Yet,  in  many  instances,  where 
contrary  to  evidence  the  jary  have  found  the  pri- 
soner guilty,  their  verdict  hath  been  mercifoily  set 
aside,  and  a  new  trial  granted  by  the  court  of  king's 
bench :  for  in  such  case,  as  hath  been  said,  it  can- 
not be  set  right  by  attaint.  But  there  hath  yet 
been  no  instance  of  granting  a  new  trial  where  the 
prisoner  was  acqmtted  upon  the  first. 

If  the  jury  therefore  find  the  prisoner  not  guilty, 
he  is  then  for  ever  quit  and  discharged  of  the  ac- 
cusation, except  he  be  appealed  of  felony  within 
the  time  limited  by  law.  And  upon  such  his  ac- 
quittal, or  discharge  for  want  of  prosecution,  he 
shall  be  immediately  set  at  large,  without  payment 
of  any  fee  to  the  gaoler.  But  if  the  jury  find  him 
guilty,  he  is  then  said  to  be  convicted  of  the  crime 
whereof  he  stands  indicted.  Which  conviction 
may  accrue  two  ways :  either  by  his  confessing  the 
ofience  and  pleading  guilty,  or  by  his  being  found 
so  by  the  verdict  of  his  country. 

When  the  offender  is  thus  convicted,  there  are 
two  collateral  circumstances  that  immediately  arise. 
1.  On  a  conviction,  (or  even  upon  an  acquittal 
where  there  was  a  reasonable  ground  to  prosecute, 
and  in  fact  a  bonajtde  prosecution)  for  any  grand 
or  petit  larceny  or  other  felony,  the  reasonable  ex- 
penses of  prosecution,  and  also,  if  the  prosecutor 
be  poor,  a  compensation  for  his  trouble  and  loss 
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of  time^  are  by  statutes  25  Geo.  II.  c.  36.  and 
18  Geo.  III.  c.  19.  to  be  allowed  him  out  of  the 
county  stock,  if  he  petitions  the  judge  for  that  pur- 
pose ;  and  by  statute  27  Geo.  II.  c.  3.  explained 
by  the  same  statute  18  Geo.  III.  c.  19.  all  persons, 
appearing  upon  recognizance  or  subpcena  to  give 
evidence,  whether  any  indictment  be  preferred  or 
no,  and  as  well  without  conviction  as  with  it,  are 
entitled  to  be  paid  their  charges,  with  a  further 
allowance,  (if  poor)  for  their  trouble  and  loss  of 
time.  2.  On  a  conviction  of  larceny  in  particular, 
the  prosecutor  shall  have  restitution  of  his  goods 
by  virtue  of  the  statute  21  Hen.  VIII.  c.  11.  And 
it  is  now  usual  for  the  court,  upon  the  conviction 
of  a  felon,  to  order  (without  any  writ)  immediate 
restitution  of  such  goods  as  are  brought  into  court, 
to  be  made  to  the  several  prosecutors.  Or  else, 
secondly,  without  such  writ  of  restitution,  the  party 
may  peaceably  retake  his  goods  wherever  he  hap- 
pens to  find  them,  unless  a  new  property  be  fairly 
acquired  therein.  Or,  lastly,  if  the  felon  be  con- 
victed and  pardoned,  or  be  allowed  his  clergy,  the 
party  robbed  may  bring  his  action  of  trover  against 
him  for  his  goods,  and  recover  a  satisfaction  in 
damages. 
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CHAPTER  XXVIII. 

or  TBS  BBNBFIT  OF  CLKRQT. 

Aftbr  trial  and  conviction,  the  jadgment  of  the 
ooiurt  regularly  follows,  unless  suspended  or  ar- 
rested by  some  intervening  circumstance  ;  of  which 
the  (Nrincipal  is  the  benefit  of  clergy :  a  title  of  no 
small  coriosity  as  well  as  use;  and  conceroiBg 
which  I  shall  therefore  inquire,  1.  Into  its  origioal, 
and  the  various  mutations  which  this  privilege  of 
clergy  has  sustained.  2.  To  what  persons  it  is  to 
be  allowed  at  this  day.  3.  In  what  cases.  4.  The 
consequences  of  allowing  it. 

L  Clergy,  the  prttTiiegtum  clericaie^  or  in  com- 
mon speech  the  benefit  of  clergy^  had  its  originil 
from  the  [uous  regard  paid  by  christian  princes  to 
the  church  in  its  infant  state;  and  the  ill  use  which 
the  popish  ecclesiastics  soon  made  of  that  pious  re- 
gard. The  exemptions,  which  they  granted  to  the 
church,  were  principally  of  two  kinds :  1.  Exemp- 
tion of  placef,  consecrated  to  religious  duties,  firooi 
criminal  arrests,  which  was  the  foundation  of  sanc- 
tuaries :  2.  Elxemption  of  the  persom  of  cleigymeo 
from  criminal  process  before  the  secular  judge  in  t 
few  particular  cases,  which  was  the  true  original 
and  meaning  of  the  prmlegium  cimcafe. 

Originally  the  law  was  held,  that  no  man  should 
be  admitted  to  the  privilege  of  clergy,  but  such  as 
had  the  habitum  et  Umswram  clericalem.  But  in 
process  of  time  a  much  wider  and  mote  compre- 
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hensive  criterion  was  established :  every  one  that 
could  read  (a  mark  of  great  learDing  in  those  days 
of  Ignorance  and  her  sister  superstition)  being  ac- 
counted a  clerk  or  clericuSj  and  allowed  the  benefit 
of  clerkship^  though  neither  initiated  in  holy  orders, 
nor  trimmed  with  the  clerical  tonsure.     But  when 
learning,  by  means  of  the  invention  of  printing, 
and  other  concurrent  causes,  began  to  be  more  ge- 
nerally disseminated  than  formerly;   and  reading 
was  no  longer  a  competent  proof  of  clerkship,  or 
being  in  holy  orders ;  it  was  found  that  as  many 
laymen  as  divines  were  admitted  to  the  privikgium 
dericale:  and  therefore  by  statute  4  Hen.  VII.  c.  13. 
a  distinction  was  once  more  drawn  between  mere 
lay-scholars,  and  clerks  that  were  really  in  orders. 
No  person,  once  admitted  to  the  benefit  of  clergy, 
shall  be  admitted  thereto  a  second  time,  unless  he 
produces  his  orders :  and,  in  order  to  distinguish 
their  persons,  all  laymen  who  are  allowed  this  pri- 
vilege shall  be  burnt  with  a  hot  iron  in  the  brawn 
of  the  left  thumb.     Lords  of  parliament,  and  peers 
of  the  realm,  may  have  the  benefit  of  their  peerage, 
equivalent  to  that  of  clergy,  for  the  first  ofience^ 
(although  they  cannot  read,   and  without   being 
burnt  in  the  hand)  for  all  offences  then  clergyable  to 
commoners,  and  also  for  the  crimes  of  housebreak- 
ing, highway-robbery,  horse-stealing,  and  robbing 
of  churches. 

Afterwards  indeed  it  was  considered,  that  educa- 
tion and  learning  were  no  extenuations  of  guilt, 
*>tit  quite  the  reverse :  and  that,  if  the  punishment 
of  death  for  simple  felony  was  too,  severe  for  those 
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who  bad  been  liberally  instracted^  it  was^  a  fortiori^ 
too  severe  for  the  ignorant  also.    And  thereupon 
by  statute  5  Ann.  c.  6.  it  was  enacted^  that  the 
benefit  of  clergy  shonld  be  granted  to  all  those  who 
were  entitled  to  ask  for  it,  withont  requiring  them 
to  read  by  way  of  additional  merit.     And  experience 
having  shewn^  that  so  very  universal  a  lenity  was 
inconvenient,   and  an  encouragement  to  commit 
the  lower  degrees  of  felony ;  and  that,  though  ca- 
pital punishments  were  too  rigorous  for  these  infe- 
rior o£Fence8,  yet  no  punishment  at  all  (or  next  to 
none,  as  branding  or  whipping)  was  as  much  too 
gentle ;  it  was  enacted  by  the  same  statute,  5  Ann. 
c.  6.  that  when  any  person  is   convicted  of  aoj 
theft  or  larceny,  and  burnt  in  the  hand  for  the 
same,  he  shall  also,  at  the  discretion  of  the  judge, 
be  committed  to  the  house  of  correction  or  public 
workhouse,  to  be  there  kept  to  hard  labour  for  any 
time  not  less  than  six  months,  and  not  exceeding 
two  years ;  with  a  power  of  inflicting  a  double  coo- 
finement  in  case  of  the  party's  escape  from  the  first. 
And  it  is  also  enacted  by  the  statutes  4  Geo.  I. 
c.  11.  and  6  Geo.  I.  c.  23.  that  when  any  persons 
shall  be  convicted  of  any  larceny,  either  grand  or 
petit,  or  any  felonious  stealing  or  taking  of  money 
or  goods  and  chattels,  either  from  the  person  or 
the  house  of  any  other,  or  in  any  other  manner, 
and  who  by  the  law  shall  be  entitled  to  the  benefit  of 
clergy,  and  liable  only  to  the  penalties  of  burning 
in  the  hand  or  whipping,  the  court  in  their  discre- 
tion, instead  of  such  burning  in  the  hand  or  whip- 
ping, may  direct  such  offenders  to  be  transported 
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to  America  for  seven  years :  and,  if  they  return  or 
are  seen  at  large  in  this  kingdom  within  that  time, 
it  shall  be  felony  without  benefit  of  clergy. 

1I»  To  what  persons  the  benefit  of  clergy  is  to  be 
allowed  at  this  day :  upon  which  we  may  pronounce 
that  all  clerks  in  orders  are,  without  any  branding, 
and  of  course  without  any  transportation,  fine,  or 
whipping,  (for  those  are  only  substituted  in  h'eu  of 
the  other)  to  be  admitted  to  this  privilege,  and 
immediately  discharged ;  and  this  as  often  as  they 
offend.  Again,  all  lords  of  parliament,  and  peers 
of  this  realm  having  place  and  voice  in  parliament, 
by  the  statute  1  Edw^VI.  c.  12.  (which  is  likewise 
held  to  extend  to  peeresses)  shall  be  discharged  in 
all  clergyable  and  other  felonies,  provided  for  by 
the  act,  without  any  burning  in  the  hand  or  impri- 
sonment, or  other  punishment  substituted  in  its 
stead,  in  the  same  manner  as  real  clerks  convict: 
but  this  is  only  for  the  first  offence.  Lastly,  all. 
the  commons  of  the  realm,  not  in  orders,  whether 
male  or  female,  shall  for  the  first  offence  be  dis- 
charged of  the  capital  punishment  of  felonies  within 
benefit  of  clergy,  upon  being  burnt  in  the  hand, 
whipped,  or  fined,  or  suffering  a  discretionary  im- 
prisonment in  the  common  gaol,  the  house  of 
correction,  one  of  the  penitentiary  houses,  or  in 
the  places  of  labour  for  the  benefit  of  some  naviga- 
tion ;  or,  in  case  of  larceny,  upon  being  transported 
for  seven  years  if  the  court  shall  think  proper. 

III.  The  third  point  to  be  considered  is,  for  what 
crimes  the  privilegium  clericalej,  or  benefit  of  clergy, 
is  to  be  allowed.   These  have  in  general  been  meii- 
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tioned  under  the  particular  ofiences  to  which  ther 
belong,  and  therefore  need  not  be  here  recapitu- 
lated. But  on  this  head  of  inquiry  we  may  observe 
the  following  rules :  1.  That  in  srll  felonies,  whether 
new  created  or  by  common  law,  clergy  is  now  al- 
lowable, unless  taken  away  by  express  words  of  an 
act  of  parliament.  2.  That,  where  clergy  is  taken 
away  from  the  principal,  it  is  not  of  course  taken  away 
from  the  accessary,  unless  he  be  also  particularly  in- 
cluded in  the  statute.  3.  That,  when  the  benefit  of 
clergy  is  taken  away  from  the  offence,  (as  in  case  of 
murder,  unnatural  crime,  robbery,  violation  of  per- 
son, and  burglary)  a  principal  Jn  the  second  degree^ 
being  present,  aiding,  and  abetting  the  crime,  is  as 
well  excluded  from  his  clergy  as  he  that  is  principal 
in  the  first  degree :  but,  4.  That  where  it  is  only 
taken  away  from  the  person  committitig  the  offeoce, 
(as  in  the  case  of  stabbing,  or  committing  larceny 
in  a  dwelling-house,  or  privately  from  the  person) 
his  aiders  and  abettors  are  not  excluded ;  through 
the  tenderness  of  the  law,  which  hath  determined 
that  such  statutes  shall  be  taken  literally. 

IV.  Lastly,  we  are  to  inquire  what  the  conse- 
quences are  to  the  party,  of  allowing  him  this  be- 
nefit of  clergy.  And,  we  may  observe,  1 .  That  by 
his  conviction  he  forfeits  all  his  goods  to  the  king: 
which,  being  once  vested  in  the  crown,  shall  not 
afterwards  be  restored  to  the  offender.  2.  That, 
after  conviction,  and  till  he  receives  the  judgment 
of  the  law,  by  branding  or  some  of  its  substitutes, 
or  else  is  pardoned  by  the  king,  he  is  to  all  intents 
and  purposes  9  felon,  and  subject  to  all  the  disabi- 
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llties  and  other  iDcidents  of  a  felon.  3.  That 
after  burning  or  its  sobstitates  or  pardon,  he  is 
discharged  for  ever  of  that,  and  all  other  felonies 
before  committed,  within  the  benefit  of  clergy,  but 
not  of  felonies  from  which  such  benefit  is  excluded: 
and  this  by  statutes  8  Eliz.  c.  4.  and  18  Eiiz.  c.  7. 
4.  That  by  the  burning,  or  its  substitute,  or  the 
pardon  of  it,  he  is  restored  to  all  capacities  and 
credits,  and  the  possession  of  his  lands,  as  if  he 
had  never  been  convicted.  5.  That  what  is  said 
with  regard  to  the  advantages  of  commoners  and 
laymen,  subsequent  to  the  burning  in  the  hand,  is 
equally  applicable  to  all  peers  and  clergymen,  al- 
though never  branded  at  all,  or  subjected  to  other 
punishment  in  its  stead.  For  they  have  the  same 
privileges,  without  any  burning,  or  any  substitute 
for  it,  which  others  ar$  (entitled  to  after  i]t. 


CHAPTER  XXIX. 

or  JODGMBNT   AND   ITS   CONSEQ0BNCES. 

Wk  are  now  to  consider  the  next  stage  of  criminal 
prosecution,  after  trial  and  conviction  are  past,  in 
such  crimes  and  misdemeanors,  as  are  either  too 
high  or  too  low  to  be  included  within  the  benefit  of 
clergy :  which  is  that  of  judgmerU»  For  when, 
upon  a  capital  charge,  the  jury  have  brought  in 
their  verdict  guiUy,  in  the  presence  of  the  prisoner ; 
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he  is  either  immediBftelyi  or  at  a  convenient  time 
soon  after,  asked  by  the  coart  if  he  has  any  thing 
to  ofier  why  jadgment  should  not  be  awarded  agidDst 
faiin.  And  in  case  the  defendant  be  fonnd  goilty 
of  a  misdemeanor,  (thetriat  of  which  may,  and 
does  usually,  happen  in  his  absence,  after  he  has 
ottce  appeared)  a  capioM  is  awarded  and  issued,  to 
bring  him  in  to  receive  his  judgment ;  and,  if  he 
absconds,  he  may  be  prosecuted  even  to  outlawry. 
Bat  whenever  he  appears  in  person,  upon  either  a 
capital  or  inferior  conviction,  he  may  at  this  perkxl, 
as  well  as  at  his  arraignment,  ofier  any  exceptioas 
to  the  indictment,  in  arrest  or  stay  of  judgment: 
aa  for  want  of  sufficient  certainty  in  setting  forth 
either  the  person,  the  tiracy  the  place,  or  the  of- 
fence. And,  if  the  objections  be  valid,  the  whole 
proceedings  shall  be  set  aside,  but  the  party  may 
be  indicted  agidn.  And  we  may  take  notice, 
1.  That  none  of  the  statutes  of  jeofaUSy  fur 
amendment  of  errors,  extend  to  indictments  or 
proceedings  in  criminal  cases;  and  therefore  a 
defective  indictment  is  not  aided  by  a  verdict,  as 
defective  pleadings  in.  civil  cases  ace.  2.  That  in 
favour  of  life,  great  strictness  has  at  all  times  been 
observed,  in  every  point  of  an  indictment. 

A  pardon  also,  as  has  been  before  said,  may  be 
pleaded  in  arrest  of  judgment.  Praying  the  benefit 
of  clergy  may  also  be  ranked  among  the  motions  in 
tfrest  of  judgments  * 

If  all  these  resources  fail,  the  court  must  pro* 
nounoe  that  judgment  which  the  law  hath  annexed 
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to  tlie  crime,  and  which  bath  been  constantly  men- 
tioned, together  with  the  crime  itself,  in  some  6v 
other  of  the  former  chapters. 

When  sentence  of  death,  the  most  terrible  and 
highest  judgment  in  the  laws  of  England,  is  pro- 
nounced, the  immediate  inseparable  consequence 
by  the  common  law  ii  attainder. 

The  consequences  of  attainder  are  forfeiture  and 
corruption  of  blood. 

I.  Foifeiture  is  twofold;  of  real  and  personal 
estates.  First,  as  to  real  estates ;  by  attainder  in 
high  treason  a  man  forfeits  to  the  king  all  his  lands 
and  tenements  of  inheritance,  whether  fee-simple 
or  fee-tail,  and  all  his  rights  of  entry  on  lands  and 
tenements,  which  he  had  at  the  time  of  the  ofience 
committed,  or  at  any  time  afterwards,  to  be  for 
ever  vested  in  the  crown :  and  also  the  profits  of  all 
lauds  and  tenements  which  he  had  in  his  own  right 
for  life  or  years,  so  long  as  such  interest  shall  sub- 
sist.* This  forfeiture  relates  backwards  to  the  time 
of  the  treason  committed ;  so  as  to  avtMd  all  inter- 
mediate sales  and  encumbrances,  but  not  those 
before  the  fact :  and  therefore  a  wife's  jointure  is 
not  forfeitable  for  the  treason  of  her  husband,  be- 
cause settled  upon  her  previous  to  the  treason 
committed.  But  her  dower  is  forfeited,  and  yet 
the  husband  shall  be  tenant  by  the  courtesy  of  the 
wife's  lands,  if  the  wife  be  attainted  of  treason. 
But,  though  after  attainder  the  forfeiture  rehtes 
back  to  the  time  of  the  treason  committed,  yet  it 
does  not  take  efeet  unless  an  attainder  be  had,  of 
which  it  is  one  of  the  fruits  t  and  therefore  if  a 
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traitor  dies  before  judgment  pronoonced,  or  is  kilM 
in  open  rebellion,  or  is  hanged  by  martial  law,  it 
works  no  forfeiture  of  his  lands,  for  be  never  was 
attainted  of  treason. 

In  petit  treason  and  felony,  the  oflRsnder  also 
forfeits  all  his  chattel  interests  absolutely,  and  the 
profits  of  all  estates  of  freehold  during  life ;  and, 
after  his  death,  all  his  lands  and  tenemeots  in  fee- 
simple  (but  not  those  in  tail)  to  the  crown,  for  a 
▼ery  short  period  of  time :  for  the  king  shall  hm 
them  for  a  year  and  a  day,  and  may  commk  thereia 
what  waste  he  pleases,  which  is  called  the  kind's 
year,  day,  and  waste.  This  year,  day,  and  waste 
are  now  usually  compounded  for,  but  otfaerwiw 
diey  regularly  belong  to  the  crown,  and  after  the 
expiration,  the  land  would  naturally  have  deaeeaded 
to  the  heir,  (as  in  gavelkind  tenure  it  still  does) 
did  not  its  feodal  quality  intercept  such  descent, 
and  give  it  by  way  of  escheat  to  the  lord.  These 
iodeicures  for  felony  do  also  arise  only  upon  at* 
tttinder,  and  therefore  afeh  de  «e,'  forfeits  do  landb 
of  inheritance  or  freehold,  for  he  nevM*  is  attaioAed 
Us  a  felon.  They  likewise  relate  hack  to  the  tiflM 
of  the  offence  committed,  as  well  as  forfeiturea  for 
treason;  so  as  to  avoid  all  intermediaie  charges 
and  conveyances. 

These  are  all  the  forfeitures  of  real  estates,  ere* 
ated  by  the  common  law,  as  conseqneiitial  upon 
.  attainders  by  judgment  of  ,death  or  outlawty.  But 
I  shall  just  mention,  as  a  part  -of  the.  forfeit  me  of 
real  estates,  the  forfeiture  of  the  lands  during  lift, 
which  extends  to  two  other  instances,  besides  those 
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already  spoken  of;  misprision  of  treason,  and 
striking  in  Westminster-hall ;  or  drawing  a  weapon 
upon  a  judge  there,  sitting  in  the  courts  of  justice* 

The  forfeiture  of  goods  and  chattels  accrues  in 
every  one  of  the  higher  kinds  of  offence :  in  high 
treason  or  misprision  thereof,  petit  treason,  felonies 
of  all  sorts,  whether  clergyable  or  not,  self-mui  der 
or  felony  de  se,  petty  larceny,  standing  mute,  and 
the  above-mentioned  offences  of  striking,  &c.  in 
Westminster-hall.  For  flight  also,  on  an  accusa- 
tion of  treason,  felony,  or  even  petit  larceny,  whe- 
ther the  party  be  found  guilty  or  acquitted,  if  the 
jury  find  the  flight,  the  party  shall  forfeit  his  goods 
and  chattels. 

There  is  a  remarkable  difference  or  two  between 
the  forfeiture  of  lands,  and  of  goods  and  chattels. 
I*  Lands  are  forfeited  upon  attainder,  and  not  be- 
fore: goods  and  chattels  are  forfeited  by  conviction* 
Because  in  many  of  the  cases  where  goods  are  for- 
feited there  never  is  any  attainder,  which  happens 
only  where  judgment  of  death  or  outlawry  is  given, 
therefore  in  those  cases  the  forfeiture  must  be  upon 
conviction  or  not  at  all;  and,  being  necessarily 
upon  conviction  in  those,  it  is  so  ordered  in  all 
other  cases,  for  the  law  loves  uniformity.  2«  In 
outlawries  for  treason  or  felony,  lands  are  forfeited 
only  by  the  judgment ;  but  the  goods  and  chattels 
^re  forfeited  by  a  man's  being  first  put  in  the  exir 
g^tf  without  staying  till  he  is  quinto  exactus^  or 
finally  outlawed ;  for  the  secreting  himself  so  long 
from  justice  as  construed  a  flight  in  law.  3.  The 
forfeiture  of  lands  has  a  relation  to  the  time  of  the 
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fkct  committed,  so  as  to  avoid  alHobseqaent  sales 
and  encumbrances :  but  the  forfeiture  of  goods  aod 
chattels  has  no  relation  backvirards ;  so  that  those 
only  which  a  man  has  at  the  time  of  convictioD 
shall  be  forfeited.  Yet  if  they  be  collusively  and 
not  bona  fide  parted  with,  merely  to  defiraad  the 
crown^  the  law  (and  particularly  the  statute  laEliz- 
c«  5.)  will  reach  them ;  for  they  are  all  the  while 
truly  and  substantially  the  goods  of  the  oAuder; 
and  as  he,  if  acquitted^  might  recover  them  him- 
self^  as  not  parted  with  for  a  good  consideAtioO) 
so  in  case  he  ha|^>ens  lo  be  convicted  the  kw  will 
recover  them  for  the  king* 

II.  Another  immediate  consequence  of  attftiader 
is  the  comipttcm  qf  blood,  both  upwards  and  down- 
wanls  I  so  that  an  attainted  person  can  neither  ifr- 
berit  lands  or  other  hereditaments  from  his  ancestors) 
nor  retain  those  he  is  already  in  possessbn  of,  dot 
transmit  them  by  descent  to  any  heir;  but  the 
same  shall  escheat  to  the  lord  of  the  fee,  subject 
U>  the  king's  superior  right  of  foffeiture:  and  tie 
person  attainted  shall  also  obstruct  all  descents  to 
his  posterity,  wherever  they  are  oUtged  to  deri«« 
title  through  him  io  a  remoter  ancestor.  Especially i 
as  by  the  afore-mentioned  statute  of  J  Ann.  0.21- 
after  the  death  of  the  sons  of  the  late  Pretender,  bo 
attainder  for  treason  will  extend  to  the  disinheritio? 
any  heir,  nor  the  prejudice  of  any  person,  other 
than  the  oflfender  himself;  which  virtually abolisi^ 
all  corruption  of  blood  for  treason,  though  {mkss 
the  legislature  should  interpose)  it  will  still  oofl- 
finue  for  many  sorts  of  felony. 
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CHAPTER  XXX. 

OF   RBVBBAAL  OF   ^UBGMSNT. 

Ws  are  next  to  consider  how  judgmeiits,  with  their 
seviDral'CODneeted  cdnsequenees,  of  attainder,  fer- 
feitare,  and  corruption  of  blood,  may  be  set  aside  | 
either  by  falsifying  or  reversing  the  judgment,  or 
else  bf  reprieve. or  pardon. 

A  jadgment  may  be  falsified,  reversed,  or  avoided^ 
in  the  first  plaee^  without  a  writ  of  error,  for  mat- 
ters foreign  to  or  dek&rs  the  record,  that  is,  not 
apparent  upon  the  face  of  it ;  so  that  they  cannot 
be  assigned  for  error  in  the  superior  court,  wbidi 
can  ok^y  judge  from  what  appears  in  the  recovd 
itself. 

Secondly,  a  judgment  may  be  reversed ;  by  wHt 
of  error :  which  lies  frobi  all  inferior  criminal  joris- 
dietiobs  to  the  <Sourt  of  king's  bench,  and  from  the 
kiog^s  benck  to  the  house  of  peers ;  and  may  be 
brought  ior  notorious  mbtakesintfae  judgment  or 
other  parts  of  the  record.  These  writs  of  error,  to 
reverse  judgments  in  case  of  misdemeanors,  are 
not  to  be  allowed  of  course,  but  on  sufficient  pro- 
bable cause  shewn  to  the  attorney  general)  and 
then  they  are  understood  to  be  grantable  of  com- 
mon right,  and  ex  debito  jmtitice.  But  writs  of 
error  to  reverse  attainders  in  capital  cases  are  only 
ellowed  ex  gratia;  and  not  without  express  warrant 
under  the  king's  sign  manual,  or  at  least  by  the 
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coDseot  of  the  attorney  general.      Bat  the  easier 
and  more  eflGectoal  way,  is, — 

Lastly,  to  reverse  the  attainder  by  act  of  parlia- 
ment. 

The  eflTect  of  falsifying,  or  reversing,  an  out- 
lawry is  that  the  party  shall  be  in  the  same  plight 
as  If  he  had  appeared  opon  the  capias :  and,  if  it 
be  before  plea  pleaded,  he  shall  be  pat  to  plead  to 
the  indictment ;  if  afiter  conviction,  he  shall  receive 
the  sentence  of  the  law :  for  all  the  other  proceed- 
ings, except  only  the  process  of  ootlawry  for  iiis 
non««ppearance,  remain  good  and  effectaal  as  be- 
fore. But  when  judgment,  pronounced  op0D 
conviction,  is  falsified  or  reversed,  all  former  pro- 
ceedings are  absolutely  set  aside,  and  the  pailf 
stands  as  if  he  had  never  been  at  all  accused;  it- 
Stored  in  his  credit,  his  capacity,  his  blood,  and 
^his  estates ;  with  regard  to  which  last,  though  they 
be  granted  away  by  the  crown,  yet  the  ovfutr  may 
enter  upon  the  grantee,  with  as  little  ceremony  as 
he  might  enter  upon  a  dnseisor*  But  he  sAli  ^' 
mains  liable  to  another  prosecution  for  the  same 
offence :  for,  the  first  being  erroneoos,  he  never 
was  in  jeopardy  thereby. 


OF  IPaBUC  WRONGS.  801 


CHAPTER  XXXI. 

OF   RKPRIBVB   AND   PARDON. 

only  Other  remaining  ways  of  avoiding  the 
execQtion  oi  the  jodgment  are  by  a  reprieve,  or  a 
pardon. 

I.  A  reprieve,  from  reprendre  to  take  back,  is 
the  withdrawing  of  a  sentence  for  an  interval  of 
tiine ;  whereby  the  execution  is  suspended.  This 
may  be,  first,  6a?  arbUrio  judids ;  either  before  or 
^ter  judgment :  as,  where  the  judge  is  not  satis- 
fied with  the  verdict,  or  the  evidence  is  snspieioiis, 
or  the  indictment  is  insufficient,  or  he  is  dotibtfai 
lyihether  the  offence  be  within  clei^y ;  or  some- 
times if  it  be  a  small  felony,  or  any  favourable 
circumstances  appear  in  the  criminal's  character, 
iq  order  to  give  room  to  apply  to  the  crown  for 
jeither  an.  absolute  or  conditional  pardon; 

Reprieves  may  also  be  ev  necessitate  legist  as, 
nrhere  a  woman  is  capitally  convicted,  and  pleads 
her  pregn^Qcy :  though  this  is  no  cause  to  stay  the 
judgment,  yet  it  is  to  respite  the  execution  till  she 
be  delivered.  In  case  this  plea  be  made  a  stay  of 
execution,  the  judge  must  direct  a  jury  of  twelve 
matrons  or  discreet  women  to  inquire  the  fact,  and 
if  they  bring  in  their  verdict  quick  loith  child  (for 
barely,  with  child^  unless  it  be  alive  in  the  womb, 
is  not  sufficient)  execution  shall  be  staid  generally 
till  the  next  session ;  and  so  from  session  to  ses- 
sion, till  either  she  is  delivered,  or  proves  by  the 

M  M  2 
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course  of  nature  not  to  have  been  with  child  at  alL 
But  if  8he  once  hath  had  the  benefit  of  this  reprieve, 
and  been  delivered,  and  afterwards  becomes  preg- 
nant again«  she  shall  not  be  entitled  to  the  benefit 
of  a  further  respite  for  that  cause. 

Another  eaose  of  regular  reprieve  is,  if  the  of- 
fender become  non  compof,  between  the  judgment 
and  the  award  of  execution  :  for  regularly,  as  was 
formerly  observed,  though  a  man  be  compos  when 
he  oommtts  a  capital  erime,  yet  if  he  becomes  non 
ixjimpos  after,  he  shall  not  be  indicted ;  if  after  in- 
dictment, he  shall  not  be  convicted  |  if  after  con- 
-viedott,  he  shall  not  receive  jadgment ;  if  uAti 
jwi^ment,  he  shall  not  be  ordered  for  execution : 
for  *^  furicmu  solo  Jvfore  pumtur,**  and  the  law 
knows  not  but  he  might  have  ofiered  some  reason, 
if  in  his  senses,  to  have  stayed  these  respective 
proceedings.  It  is  therefore  an  invariable  rule, 
when  any  time  intervenes  between  the  attainder 
and  the  award  uf  execution^  to- demand  of  the  pri- 
soner what  he  haditoallege)  why  execution  should 
not  be  awarded  against  him ;  and  if  he  appears  to 
be  insane,  the  judge  in  his  discretion  may  and 
ought  to  reprieve  him«  Or,  the  party  may  plead 
in  bar  of  execution;  which  plea  may  be  either 
pregnancy,  the  king's  pardon,  an  act  of  grace,  or 
diversity  of  person,  viz^  that  he  is  not  the  same 
that  was  attainted,  and  the  like.  In  this  last  case 
a  jury  shall  be  empannelled  to  try  this  coUatenl 
issue,  namely,  the  identity  of  his  person  ;  and  not 
whether,  guilty  or  innocent ;  for  that  has  been  de^ 
eided  before.    And  in  these  collateral  issues  the 
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trial  diall  be  wutaniery  and  nd  time  allowed  the 
prisoner  to  make  hia  defence  or  produce  his  wit^ 
nesses^  unless  he  will  makd  oath  that  he  is  not  the 
person  attainted  :  neither  shall  any  peremptory 
challenges  of  the  jury  be  allowed  the  prisooeri. 

ii«  If  neither  pregnancy^  insanity,  nonoidentity, 
nor  okher  plea  will  bvsAI  toavoid  the  judgment^  and 
stay  the  execution  consequent  thereupon,  the  last 
and  .  surest  resort  (is<  in  the  king's-  most  graeioas 
pardon  $  the  granting  of  which  is  the  most  amiable 
prerogative  of  the  crown. 

Ubder  this  head,  of  pardons,  let  us  briefly  con- 
sider, I  •  The  obfect  of  pardon :  2.  The  monitor  of 
pardoning :  3«  The  method  of  allowing  a  pardon : 
4.  The  effect  of  sneh  pardon,  when  allowed. 

1.  And,  first,  the  king  may  pardon  all  offences 
merely  against  the  crown,  or  the  public;  excepting, 

1.  That,  to  preserve  the  liberty  of  the  subject,  the 
committing  any  man  to  prison  out  of  the  realm,  is 
by  the  habeas^  corpus  act,  SI  Car.  XL  c.  2*  made  a 
pr€emumre,  unpardonable  even  by  the  king.    Nor, 

2,  can*  the  king  pardon,  where  private  justice  is 
principally  concerned  in  the  prosecution  of  offen- 
ders:  ^^  non  potest  rex  gratium  facere  cum  ittjfttria 
et  damno  aiiomm.''  Tlierefore  in  appeals  of  all 
kinds  (which  are  the  suit,  not  of  the  king,  but  of 
the  party  ii^ured)  the  prosecutor  may  release,  but 
the  king  cannot  pardon.  Neither  can  he  pardon  a 
common  nuisance,  while  it  reSmains  unredressed, 
or  sb  as  to  prevent  an  abatement  of  it ;  though  af- 
terwards he  may  remit  the  fine.    Neither,  lastly. 
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cm  the  Img  pvdbn  ui  ofience  agwast  a  popubr 
or  penal  statute,  after  lofomiatioD  brought:  for 
thereby  the  inftumier  hath  acquired  a  prrtate  pro- 
perty ID  hb  part  of  the  penalty. 

Tliere  is  also  a  restriction  of  a  peimliar  mrture, 
that  aflccts  the  prerogative  of  pardoning,  in  case  of 
parliamentaiy  iaapeachments;  vix.  that  the  king's 
pardott  cannot  be  piended  to  any  such  impeach- 
ment, so  as  to  impede  the  ioqniry,  and  stop  the 
prosecution  of  great  and  notorious  ofienders.  But, 
after  the  impeachment  has  been  solemnly^  beard 
and  determined,  it  is  not  understood  that  the  king's 
royal  grace  is  further  restrained  or  abridged :  fcr, 
after  the  Impeachment  and  attainder  of  the  six  rebel 
lords  in  17l5j  three  of  them  were,  from  time  to 
time,  reprieired  by  the  crown,  and  at  length  receired 
the  beneit  of  the  king's  most  gracious  pardon. 

2.  As  to  the  mauneF  of  pardoning.  1«  First,  it 
must  be  under  the  greoi  seal.  2.  Next,  wherever 
it  may  reasonably  be  presumed  the  king  is  deceived, 
the  pardon  is  void.  3.  General  words  have  also  a 
very  imperfect  efiect  in  pardons,  but  the  convictioD 
or  attainder  must  be  particularly  mentioned  ;  and  a 
pardon  of  felonies  will  not  include  piracy;  for  that 
u  no  felony  punishable  at  the  common  law.  4.  It 
is  also  enacted,  by  statute  IS  Ric.  II.  st.  2.  c.  I. 
that  no  pardon  for  treason,  murder,  or  rape^  shall 
be  allowed^  unless  the  offence  be  particularly  spe- 
cified therein ;  and  particularly  in  murder  it  shall 
be  expressed,  whether  it  was  committed  by  lying 
in  wait,  assault,  or  malioe  prepense.    Under  these 
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ami.  ft:  few  <Hh^  restfictbosy  it  is  a  general  role, 
tbat  a.  pardon  shall  be  takeo  most  beneficially  for 
the  subject^  and  most  strongly  against  the  king. 

A  pardon  may  also  be  conditional :  that  is^  the 
king  may  extend  his  mercy  upon  what  terms  he 
pleases.  Which  prerogative  is  daily  exerted  in  the 
pardon  of  felons,  on  condition  of  being  confined  to 
hard  labour  for  a  stated  time,  or  of  transportation 
to  some  foreign  country  for  life,  or  for  a  term  of 
years. 

3.  With  regard  to  the  manner  of  alloiwing  par- 
dons ;  we  may  observe,  tbat  a  pardon  by  ac^t  of 
parliament  is  more  beneficial  than  by  the  king's 
charter;  for  a  man  is  not  bound  to  plead  it,  but 
the  court  must  ex  officio  take  notice  of  it;  neither 
can  he  lose  the  benefit  of  it  by  his  own  lacAe^  or 
negligence,  as  be  may  of  the  king's  charter  of  par- 
don* The  king's  charter  of  pardon  must  be.  spe- 
cially pleaded. 

4.  Lastly,  the  effect  of  such  pardon  by  the  king, 
is  to  make  the  offender  a  new  man ;  to  acquit  him 
of  all  corporal  penalties  and  forfeitures  annexed  to 
that  offence  for  which  he  obtains  his  pardon ;  and 
not  so  much  to  restore  his  former,  as  to  give  him  a 
new,  credit  and  capacity.  But  nothing  can  restore 
or  purify  the  blood  when  once  corrupted,  if  the 
pardon  be  not  allowed  till  after  attainder,  but  the 
high  and  transcendant  power  of  parliament.  Yet 
if  a  person  attainted  receives  the  king's  pardon, 
and  afterwards  hath  a  son,  that  son  may  be  heir  to 
his  father,  because  the  father  being  made  a  new 
man,  might  transmit  new  inheritable  blood :  though. 
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had  he  been  born  befi»re  the  pardon^  he  could  never 
have  inherited  at  all« 


CHAPTER  XXXIL 

OF   EXECUTION. 

ToBRB  now  remains  nothing  to  speak  of,  but 
execution  I  the  completion  of  human  panishment. 
And  this,  in  all  cases,  as  well  capital  as  otherwise, 
must  be  performed  by  the  legal  officer,  the  sheriff 
or  his  deputy;  whose  warrant  for  so  doing  was  an- 
ciently by  precept  under  the  hand  and  seal  of  the 
jadge,  as  it  is  still  practised  in  the  court  of  the  lord 
higli  steward,  upon  the  execution  of  a  peer:  though, 
in  the  court  of  the  peers  of  parliament,  it  is  done 
by  writ  from  the  king.  Afterwards  it  was  esta- 
blished, that,  in  case  of  life,  the  judge  may  com- 
mand execution  to  be  done  without  any  writ.  And 
now  the  usage  is,  for  the  judge  to  sign  the  calen- 
dar, or  list  of  all  the  prisoners'  names,  with  their 
separate  judgments  in  the  margin^  which  is  left 
with  the  sheriff.  As,  for  a  capital  felony,  it  is 
written  opposite  to  the  prisoner's  name  *^  let  him 
be  hanged  by  the  neck :"  formerly  in  the  days  of 
Latin  and  abbreviation,  **  sus.  per  coV  for  "  gus- 
pendatur  per  collum.** 

The  sheriff,  upon  receipt  of  his  warrant,  is  to  do 

f^Tccution  within  a  convenient  time ;  which  in  the 

^try  is  also  left  at  large.    In  London  indeed  a 
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jokore  solemn  and  becoming  exactness  is  used,  both 
as  to  the  warrant  of  execution,  and  the  time  of 
executing  thereof:  for  the  recorder,  after  reporting 
to  the  king  in  person  the  case  of  the  several  pri- 
soners, and  receiving  his  royal  pleasure,  that  the 
law  must  take  its  course,  issues  his  warrant  to  the 
sheriffs ;  directing  them  to  do  execution  on  the  day 
and  at  the  place  assigned.  And  in  the  court  of 
king's  bench,  if  the  prisoner  be  tried  at  the  bar,  or 
brought  there  by  hqheas  corpus^  a  rule  is  made  for 
his  execution  J  either  specifying  the  time  and  place, 
or  leaving  it  to  the  discretion  of  the  sheriff.  And, 
throughout  the  kingdom,  by  statute  25  Geo.  II. 
c.  37*  it  is  enacted,  that,  in  case  of  murder,  the 
judge  shall  in  his  sentence,  direct  execution  to  be 
performed  on  the  next  day  but  one  after  sentence 
passed.  But,  otherwise,  the  time  and  place  of 
execution  are  by  law  no  part  of  the  judgment. 

And,  having  thus  arrived  at  the  Ust  stage  of 
criminal  proceedings,  or  execution,  the  end  and 
completion  of  human  'pumskmenty  which  was  the 
sixth  and  last  head  to  be  considered  under  the  di- 
vision of  pubUc  wrongSy  the  fourth  and  last  object 
of  the  laws  of  England ;  it  may  now  seem  high 
time  to  put  a  period  to  these  Commentaries,  which, 
the  author  is  very  sensible,  have  already  swelled 
to  too  great  a  length.  But  he  cannot  dismiss  the 
student,  for  whose  use  alone  these  rudiments  were 
originally  compiled,  without  endeavouring  to  recall 
to  his  memory  some  principal  outlines  of  the  legal 
constitution  of  this  country ;  by  a  short  historical 
review  of  the  most  considerable. revolutions,  that 
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htve  happened  in  the  laws  of  Ei^laod,  rroin  the 
^rliest  to  the  present  times. 


CHAPTER  XXXin. 

or  TUB  AIAB,  PBOGRBSSy  ANJD  OEADUAI*  lUPfLOVfh 
MBNTS  OF  THK  LAWS  OF  BNGIJkNB. 

Thb  several  periods,  under  which  I  shall  consider 
the  state  of  our  legal  polity,  are  the  fbllowhig  six : 
I.  From  the  earliest  times  to  the  Norman  con- 
quest :  2.  From  the  Norman  conquest  to  the  retgn 
of  king  Edward  the  first :  3.  From  thence  to  the 
reformation  :  4.  From  the  reformation  to  the 
restoration  of  king  Charles  the  second :  5.  Prom 
Aience  to  the  revolution  in  1688:  6.  From  the 
revolution  to  the  present  time. 

I.  Andy  first,  with  regard  to  the  ancient  Britons, 
the  abort^ne^of  our  island,  we  have  so  little  handed 
doWn  to  us  concerning  them  with  aiiy  tolerable  cer- 
tainty, that  our  inquiries  here  must  needs  be  very 
fruitless  and  defective.  However,  from  Csesar's 
account  of  the  tenets  and  discipline  of  the  ancient 
Druids  in  Gaul,  we  may  collect  a  few  points,  which 
bear  a  great  affinity  and  resemblance  to  some  of  the 
modern  doctrines  of  our  English  law.  Particularly, 
the  very  notion  itself  of  an  oral  unwritten  law, 
delivered  down  from  age  to  age,  by  custom  and 
tradition  merely,  seems  derived  from  the  practice 
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of  the  Dniidsy  who  never  cooiniUted  any  of  their 
instmcttons  to  writing :  possibly  for  want  of  letters. 
The  partible  quality  also  of  lands,  by  the  custom 
of  gavelkind,  which  still  obtains  in  many  parts  of 
England,  and  did  universally  over  Wales  till  the 
reign  of  Henry  VIII.  is  undoubtedly  of  British 
original.  So  likewise  is  the  ancient  division  of  the 
goods  of  an  intestate  between  his  widow  and  chil- 
dren, or  next  of  kin ;  which  has  since  been  revived 
by  the  statute  of  distributions.  And  we  may  also 
remember  an  instance  of  a  slighter  nature  mentioned 
in  the  present  volume,  where  the  same  custom  has 
continued  from  Csesar's  time  to  the  present  j  thajt 
of  burning  a  woman  guilty  of  the  crime  of  peti^ 
treason  by  killing  her  husband. 

The  Romans,  the  Picts,  and,  after  them,  the  va- 
rious clans  of  Saxons  and  Danes,  must  necessarily 
have  caused  great  confusion  and  uncertainty  in  the 
laws  and  antiquities  of  the  kingdom ;  as  they  were 
very  soon  incorporated  and  blended  together,  and 
therefore,  we  may  suppose,  mutually  communicated 
to  each  other  their  respective  usages,  in  regard  to 
the  rights  of  property  and  the  punishment  of  crimes. 
So  that  it  is  morally  impossible  to  trace  out,  with 
any  degree  of  accur^py,  when  the  several  mutatioils 
of  the  opmmon  law  were  made,  or  what  was  the 
respective  original  of  those  several  customs  we  at 
present  use,  by  any  chymical  resolution  of  them  to 
their  first  and  component  principles.  We  can  seU 
dom  pronounce,  that  Ihis.  custom  was  derived  from 
theBrijtpns;  that  was  left  behind  by  the  Romans; 
this  was  A  necessary  precaution  against  the  Picts  ] 
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tfal  was  introdoeed  by  die  Saxoss,  dUoontinned 
bf  the  Danes,  but  afterwards  restored  by  the  Nor- 
■ans^ 

.  Wherever  this- can  be  done,  it  is  matter  cf  great 
owiosityy  and  soane  use :  but  this  can  very  rardy 
be  the  case ;  iiot  only  from  the  reason  above  raen- 
tionedy  but  also  from  many  others.     First,  from 
the  nature  of  traditioaal  laws  in  general ;  ^riiicb, 
being  accommodated  to  the  extgeocies  of  the  tiaacs, 
sofier  by  degrees  insensible  variations  in  practice : 
so  that,  though  upon  comparison  we  plainly  disoeni 
the  aitemtion  of  the  law  from  what  it  was  five  hun- 
dred years  ago,  yet  it  is  impossible  to  define  the 
precise  period  in  which  that  alteration  acerbed,  any 
more  than  we  can  discern  the  changes  of  tile  bed 
ef  a  river,'  which  varies  its  shores  by  continual 
deoreases  and  alluvions;    Secondly,  this  becomes 
impracticable  from  the  antiquity' of  the  kingdom 
and  its  governments  which  alone^  thongh  it  had 
been  disturbed  by  no  foreign  invasiotis,  would  make 
k  an  impossible  thing  to  search  out  the  original  of 
its  laws;  unless  we  had  as  authentic  montiBients 
thereof,  as  the  Jews  had  by  the  hand  of  Mos«s. 
Thirdly,  this  uncertainty  of  the  true  origin  of  par- 
ticular customs  must  also  in  part  have  aristo  flom 
the  means,  whereby  Christianity  was  propagated 
among  our  Saxon  ancestors  in  this  island;    by 
learned  foreigners  brought  w&t  from  Rome  and 
other  countries;    who  utidottbu^dly  carried  with 
them  many  of  their  own  national  eustottis;  and 
probably  prevailed  upon  the  state  to  abrogate  such 
usages  as  were  inconsistent  with  oitt  holy  reHgkNi, 
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and  to  intrpdace  many  eftben  that  woe  mora  con- 
formable thereto*  And  thia  perhaps  may  have  partly 
been  the  cause,  that  we  find  not  only  some  rulca 
of  the  aosaieal,  but  also  of  the  imperial  and  pbn-^ 
tifieal  laws,  blended  and  adopted  into  our  own 
system. 

A  further  reason  may  abo  be  given  for  the  great 
yariety^  and  of  coarse  the  uncertain  original,  of  our 
aaeient  established  customs ;  even  after  the  Saxon 
government  was  .firmly  established  in  this  island : 
niz.  the  subdivision  of  the  kingdom  into  a  hept- 
archy, consisting  of  seven  independent  kingdoms, 
peopled  and  governed  by  di£Ferent  clans  and  colb^ 

When,  therefcre  the  West-Saxons  had  swallowed 
up  all  the  rest,  i(nd  king  Alfred  succeeded  to  the 
n^^narchy  of  England,  whereof  his  grandfather  Eg- 
bert V9m  the  founder^  bis  mighty  geniia  prompted 
him  &o  undertake  a  most  great  and  necessary  work, 
which  he  is  said  to  have  executed  in  as  masterly  a 
manner.  No  less  than  to  new-model  the  constiin* 
tion;  to  rebuild  it  on  a  plan  that  shouM  endure  for 
ages ;  and,  out  of  its  M  discordant  materials,  which 
were  heaped  upon  each  other  in  a  vast  and  rude  ir- 
regularity, to  form  one  uniform  and  well-connected 
whole.  This  he  effected,  by  reducing  tbe  whole 
kingdoin  under  one  regular  and: gradual  sobordiba- 
^n  of  government,  wherein  each  man  was  answer- 
able to  hia  immediate  superior  for  his  own  conduct 
and  that  of  his  nearest  neighbours :  for  to  him  we 
owe  that  masterpiece  of  judicial  polity,  the  sabdi- 
visioii  of  England  into  tkhings  and  hundireds,  if 
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not  into  oomitiesj  all  uoder  the  inflaence  and  ad^ 
auDiatratioa  of  one  aupreme  magistrate,  the  king ; 
ia  whotBf  as  io  a  general  reservoir,  aU  the  exe- 
ootive  anthority  of  ^  law  was  lodged,  and  from 
whom  justice  was  dispersed  to  every  part  of  the 
nation  by  distinet,  yet  communicating,  ducts  and 
channels:  which  wise  institotioft^  has  been  pre- 
served  for  near  a  thousand  yeairs  unchanged,  fhim 
Alfred's  to  the  present  time.  He  also,  like  ano^ 
ther  Tbeodosius,  collected  the  vnrioUs  customs  that 
he  found  dispersed  in*  the  kingdom,  and  reduced 
them  into  one  untform  system  or  code  of  laws,  in 
bis  t>Qn)  bee,  or  UberjudtdaUs.  This  he  compiled 
for  the  use  of  the  oouit-baron,  hundred,  and  county 
court,  the  court-leet,  and  sheriff's  toum ;  tribanals, 
wjucb  he  established,  for  the  trial  oi  all  caiises 
ciyil  and  criminal,  in  the  very  discriets  wheretntiie 
cooaplaint  arose  s  all  of  them  subject  however  to  be 
iaspeetedi  controlled,  ami  leept  withki  the  bounds 
of ^the. universal  or  common  law,  by  theking'a  own 
courts ;  which  were  then  itiaenmt,  being  kept  in 
the  king's  palace,  and  removing  with  his  household 
in,  those  rqyal  progresses,  which  he  continually 
msd^  from  one  end  of  the  kingdom  to  the  other. 

Xh^  Danish  invasion  and  conquest^  which  in- 
trodu^d  new  foreign  customs,  was  a  severe  blow 
to  tbiS'  noble  fabric :  but  a  plan,  so  excellently  con* 
ceirt^dy  co^ld  never  be  long  thrown  aside.  So  that, 
uppQ  the.^sLpul&ioa  of  these;  intruders,  the  English 
returned  to  their  ancient  law :  retaining  however 
some  few  of  the  customs  of  their  late  visitants; 
which  went  under  the  name  of  Dane-lage :  as  the 
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code  compited  by  Alfred  was  called  the  WesU 
Saxm-lMge^  and  the  ioeal  constitutkms  of  Xht 
ancient  kingdom  of  Mercia,  which  obtained  in  the 
counties,  nearest  to  Wales,  and  probably  abounded 
with  many  British  customs^  were  called  the  Mercen* 
JLage,  And  these  three  laws  were,  about  the  be- 
ginning of  the  eleventh  century,  in  use  in  diflferent 
connties  of  the  realm. 

For  king  Edgar,  (who,  besides  his  military  merit, 
as  founder  of  the  English  navy,  was  also  a  most 
expeUent  civil  governor)  observing  the  ill  effects  of 
three  distinct  bodies  of  laws,  prevailing  at  once  iii 
separ^e  parts  of  his  dontioions,  projected  and  be« 
gun  what  ius  grandson  king  Edwaitl  the  confessor 
aftfxw^fds  completed;  tdz,  one  uniform  digest  6r 
ho^y.  pf  laws,  to  be  observed  throughout  the  whole 
k^K^g^anij  being  probably  no  more  than  a  revival  of 
]dj;^,^|fjred'js  codcf  with  some  impn»vements  sag'- 
gMte4;,>by  nei^essity;  and  ^experience ;  particulatiy 
th^^Jqeorporaling  ^ome  .«of  the  British  or  rather 
MfiT^im  cu^tMis,  imA  also  such  of  the  Danish  as 
were  reasonable  and  approved^  into  the  fVts't-' 
S^mm-'Lagef  which  was.  still  the.  ground  work  of 
the  whole.  And  this  appeu^  to  be  the  b^st  sup- 
ported ainl  most  plausible  conjecture  (for  certatnty 
ia  npt,  to  be  eiqpected)  of  the  rise  Mid  original  of 
tb^  admirable  systejn  of  maxims  and  unwritten 
cuatomSf  which  is  now  known  by  the  name  of  the 
cofi^moii  law,  as  extending  ita  anthority  universally 
oyer  all  the  realmi  and  which  iadoubtless  of  Saxon 
pacenti^e. 
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Amumf  the  orost  imudcaUe  of  the  Saton  laws 
we  ittay  redcon,  i.  The  oonstkotion  of  perlianuntfl, 
OTTatliCTy  generkl  assemblies  of  tbepriocipid  tirf 
wisest  men  in  the  nation  t  the  ttjitteno-gemole,  or 
aMimtme  oondUum  of  the  aociCTt  Germans ;  which 
wais  not  yet  reduced  to  the  forms  and  distinctioiis 
of  our  modem  parliament :  without  whose  concar- 
rence  however,  no  new  law  could  be  made,  or  old 
one  altered.  2«  Theelectton  of  their  mspstrstes 
by  the  people;  originally  even  that  of  their  kiog^) 
till  dear<*bougbt  experience  evinced  the  convenience 
and  tteqesaity  of  estabUshiiig  a  hereditary  socees- 
fiion  to  the  crown.  Biit  that  of  all  subordinate 
magistvatesj  their  militaiy  oflkers  or  heretoebs, 
their. sberifisy  their  conservators  of  the  peace,  their 
ooronere,  their  port-reeves^  (since  changed  into 
miyors  and'bailifls)  and  even  their  tydbingmen  and 
boiahoUere  at  the  leet>  conlinned^  some  till  the 
Norman  conquest,  others  for  two  centuries  after, 
Mid>  some  remain  to  this  day«  3.  The  desoedt  of 
the  crown,  when  once  a  royal  family  mnis  estabKsbed, 
upon  nearly  the  same  hereditary  principles  iipoo 
which  it  has  ever  since  continued  :  only  that  per* 
haps,  in  case  of  mmority,  the  next  of  kin  of  fall 
age  would  ascend  the  throne,  as  king,  and  not  ss 
protector ;  though^'  after  his  deaths  the  crown  ifli- 
mediately  kverted  baek  to  the  heir.  4.  The  great 
paucity  of  capital  pumshments  for  the  first  oftace: 
ev«n  the  most  notorious  o&nders  being  allowed  to 
commute  it.  for  a  fine  or  weregUdy  or,  in  deftolt  of 
payment,  perpetual  bondage ;  to  which  our  beeefit 
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of  cler^  has  now  in  some  measure  sncceeded. 
5*  The  prevalence  of  certain  customs,  as  heriots 
and  military  services  in  proportion  to  every  man's 
\uxdf  which  much  resembled  the  feudal  constitu- 
tion;  but  yet  were  exempt  from  all  its  rigorous 
hardships:  and  which  may  be  well  enough  ac^ 
connted  for,  by  supposing  them  to  be  brought  from 
the  continent  by  the  first  Saxon  invaders,  in  the 
primitive  moderation  and  simplicity  of  the  feudal 
law ;  before  it  got  into  the  hands  of  the  Norman 
juristSi  who  extracted  the  most  slavish  doctrines 
and  0{){»resaive  consequences,  out  of  what  was  Qtv- 
gikiaUy  intended  as  a  law  of  liberty.    6.  That  their 
estates  were  liable  to  fbrf^ture  by  treason,  but  that 
the  doctrine  of  escheats  and  corruption  of  blood  for 
felony,  or  any  other  cause,  was  utterly  unknown 
amongst:  them.     7*  The  descent  of  their  lands  to 
all, the  males  equally,  without  any  right  of  primcv- 
geniture;   a  custom,  which  obtained  among  the 
Britons,  was  agreeable  to  the  Roman  law,   and 
continued  among  the  Saxons  till  the  Norman  con- 
quest :  though  really  inconvenient,  and  more  espe- 
cially destructive  to  ancient  families;  which  are 
iu  monarchies  necessary  to  be  supported,  in  order 
to  form  and  keep  up  a  nobility,  or  intermediate 
state  between  the  prince  and  the  common  pec^le. 
8*  Thct  courts  of  justice  consisted  principally  of  the 
county  courts,  and  In  cases  of  weight  or  nicety  the 
king's  court  held  before  himself  in  person,  kt  the 
time  of  his  parliaments;  which  were  usually  holden 
io  difierent  places,  according  as  he  kept  the  three 
great  festivals  of  Christmas,  caster,  and  wbitsuntide. 
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TkcM.  csoooty  coortsy  liow«v«r^  difiered  from  the 
modktf D  ones^  Jb  thst  tbe  ecclesiastical  and  civil 
juBiadietbD  ivtre  blended  tagetftiery  tbe  bishop  and 
theiealdoriDan  or  sberiff  sitting  in  the  same  county 
coait ;  and  also  that  the  decisions  and  proceedings 
iberein  were  moab  vore  simple  and  apembarvassed: 
an  advantage  which,  witl  always  attend  the  io&ngr 
of  any  laws^  but  wear  off  as  they  giadually  advance 
to  antiquity.  9,  Trials,  aaaong.  a  people  who  had 
a  ¥efy .  stcong  'tincture  of  superstition,  were  per- 
mitted to  be  by  wdeot,  ^  the  car$9^  or  morsel  of 
eifcsation,  or  \>f  %a^ger -of  law  with  compojqgators, 
if  tbe  party  chose  it;  .but  freqaently  they  were  also 
byjmy :  for,  whether  or  no.  their  juries  coasiated 
precisely  of  twehre  oieOy  or  were  boand  to  a  strict 
.unanioiity^  yet  the  general  coosti,tutioa  of  this 
admirable  criterion  of  truth,  ai^  most  iooportant 
guardian  both  of  public  and  private  liberty,  we  owe 
fQ.  our  Saxon  ancestors.  Thus  stood  the  general 
ffcaoie  of  Qur.polity  at  the  time  of  the  Nornnan  in* 
•vasion;  when  the  second  period  of  our  legal  hi&tory 
-commences.    .    * 

v  II.  This  remaikable  «vent  wrought  as  great  an 
lalteration  in  our  laws,  as  it  did  in  our  aiicient  line 
fof.kings.    I 

..  1.  ^roong  the  first  of  these  alterations  we  may 
r^eckon  .the  separation  .of.  the  ecclesiastical  courts 
from. tbe  civil:  effected  in  order  to  ingratiate  tbe 
jiew  king  with  the  popish  clergy. 
\  .S^  Another  violent  aheration  of  the  Engiisk 
.c»nstiti\tipn  consisted  in  the  depopulation  of  whole 
couotfies^  for  .the  purposes  of  the  king's  royal  direr- 
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siou  ;  and  subjecting  both  theniy  and  all  the  aocient 
forests  of  the  kingdom,  to  the  unreasonable  seve- 
rities of  forest  laws  imported  from  the  continent^ 
whereby  the  slaughter  of  a  beast  was  made  almost 
as  penal  as  the  death  of  a  man. 

3.  A  third  aheratiicm  iii'tfae  English  taws  was  "by 
narrbwing  the  remedial  influence  of  the  county 
coottSj'tfae  great  seats  of  Saiton  justice,  and  ex^ 
tending  the  origmal  jurisdiction  of  the  king'a  jus- 
ticiars to  all  kinds  of  causes,  arising  in  all  parts  of 
the  kingdom.    To  this  end  the  amla  regis,  with  all 
its  multifarious  authority,  was  erected;  and  a  capital 
justiciary  appointed^  with  powers  so  large  and  bound- 
less, that  he  became  at  length  a  tyrant  to  the  people, 
and  formidable  to  the  crown  itself.    The  constitu- 
tion of  this  court,  and  the  judges  themselves  who 
presided  there,  were  fetched  from  the  diichy  of 
Normandy :   and  the  consequence  naturally  'was, 
the  ordaining  that  all  proceedings  in  the  king's 
courts  should  be  carried  on  in  the  Norman,  instead 
of  the  English  language.     A  provision  the  more 
necessary,  because  none  of  his  Norman  justiciars 
understood  ^  English ;   but  as  evident  a  badge  of 
slavery,  as  ever  was  imposed  upon  a  conquered 
people^    This  lasted  till  king  Edward  III.  obtained 
a  double  victory,  over  the  armies  of  France  in  their 
own  country,  and  their  language  in  our  courts  here 
at  home.     But  there  was  one  mischief  too  deeply 
rooted  thereby,   and  which  this  caution  of  king 
Edward  came  too  late  to  eradicate.     Instead  of  the 
plain  and  easy  method  of  determining  suits  in  the 
county  courts,  the  chicanes  and  subtilties  of  Nor- 
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man  jurispradeBce  bni  taken  possession  of  Ibe 
king's  courts^  to  whkb  everjr  cause  of  consequence 
was  drawn.  Indeed  that  age,  and  those  imraedi- 
ately  succeeding  it,  were  the  era  x»f  refinement  and 
snbtilty.  And,  to  say  the  trultfa,  these  scholastic 
leformers  have  trenamitted  their  diaiect  and  finesses 
la  posterity,  so  interwoven  in  the  body  o£  our  legal 
polity,  that  they  cannot  now  be  taken  out  without 
a  manifest  injury  to  the  substance.  Statute  after 
statute  has  in.  later  times  been  made,  to.  pare  off 
these  troublesome  excrescences,  and  reslere  the 
common  law  to  its  pri&tine  simplicity  and  Ttgour; 
and  the  endeavour  has  greatly  succeeded  :  but  stiil 
tbe  scars  are,  deep  and  visible ;  and  the  Kberalitj 
of  our  modern  courts  of  justice  is  frequently  obliged 
to  have  recourse  to  unaccountable  fictions  and 
circuities,  -in  order  to  recover  that  equitable  and 
aubstadtial  justice,  which  for  a  long  time  was  totally 
buried  under  the  narrow  rules  and  fanciful  niceties 
of  metaphysical  and  Norman  jurisprudence. 

4.  A  fourth .  innovation  was  the  introduction  of 
the  trial  by  combat,  for  the  decisicm  of  all  civil  and 
criminal  questions  of  fact  in  the  last  resort. 
.  5..  But  the  last  and  most  important  alteratioii, 
tK>th  in.  our  civil  and  military  polity,  was  the  in- 
grafting on  all  landed  estates;,  a  few  only  excepted, 
$be  fiction  of  feodal  tenure;  which  drew  after- it  a 
numerous  and  oppressive  train  of  servile  fruits  and 
appendages;  aids,  reliefs,  primer  seizins,  wardships, 
marriage^,  escheats,  and  fines  for  alienation;  the 
genuine  consequences  of  the  maxim  %hen  adopted, 
tbat.all  the  lands  in  England  were  derived  firofn, 
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and    holden^    mediately  or  immediately,    of  the 

Fmm  so  complete  and  well^-cOncerted  a  scheme 
of  ^etvility,  it  has  been  the  work  of  generations  for 
our  ancestors/  to  redeem  themselves  and  their 
poW?W!ty  into  that  state  of  liberty,  which  we  now 
enjoy:  and  whidi  therefore  is  not  to  be  looked  upon 
as  consisfting  of  mere  encroachments  on  the  crown, 
arid  infringements  on  the  prerogative,  as  some 
slavish  and  harrow-minded  writers  in  the  last  cen- 
tury endeavotifed  to  maintain ;  but  as,  in  general^ 
a  gradnal  restoration  of  that  ancient  constitution^ 
whfereof  our  Saxon  forefathers  had  been  unjustly 
deprived,  partly  by  the  policy,  and  partly  by  tfce 
fcftce,  of  the  Norman.  That  restoration  h&s,  in  a 
long  series  of  yeart,  been  step  by  step  effected. 

William  Riifas  proceeded'  on  his  father's  pkm, 
and  in  some  points  extended  it;  particularly  with 
regard  to  the  forest  laws.  But  his  brother  and 
successor,  Henry  I.  found  it  estpedient,  when  first 
he  came  to  the  crown,  to  ingratiate  himsetf  with 
*be  people,  by  testoring  the  laws  of  king  Ekiwat^d 
the  Conffessor.  He  gave  up  the  great  grievai^i^ 
of  marriage,  ward,  and  relief,  the  beneficial  pecu- 
niary yraif^  of  his  feodal  tenures;'  but  resfer<^d-Yh^ 
tenures  themselves,  for  the  same  military  purposes 
that  his  father  introduced  them.  He  also  i^oltsh^d 
thd  curffew ;  for,  though' it  is  mentioned  in  our  kr^fe 
^  full  centuiy  afterwards,  yet  it  k  rather  spoki^ti^iyf 
as  a  known  time  of  night'  (so  d^hoi^na¥etf'YW>t{i 
that  abrogated  usage)  than  as  a  stt1I»  suteiitihg 
eustom.     There  fe  'fextsfrit  a  code  ef  ttW4^'  in^'Mb 
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name,  consisting  partly  of  those  of  the  Confessor, 
but  with  great  additions  and  alterations  of  his  own; 
and  chiefly  calculated  for  the  regulation  of  the 
county  courts.  It  contains  some  directions  as  to 
crimes  and  their  punishments,  (that  of  theft  being 
made  capital  in  his  reign)  and  a  few  things  relating 
to  estates,  particularly  as  to  the. descent  of  lands. 
On  the  other  hand,  he  gave  up  to  the  clergy  the 
free  election  of  bishops  and  mitred  abbots;  re- 
serving however  these  ensigns  of  patronage^  crnig^ 
d^esUre,  custody  of  the  temporal  ties  when  vacant, 
and  homage  upon  their  restitution.  He  lastly 
united  again  for  a  time  the  civil  and  ecclesiastical 
courts,  which  union  was  soon  dissolved  by  his 
Norman  clergy:  and,  upon  that  final  dissolution, 
the  cognizance  of  testamentary  causes  seems  to 
have  been  fii'st.  given  to  the  ecclesiastical  court. 

The  usurper  Stephen,  as  the  maimer  of  usurpers 
is^  promised  much  at  his  accession,  especially  with 
regard  to  redressing  the  grievances  of  the  forest 
laws,  but  performed  no  great  matter  either  in  that 
or  in  any  other  point.  It  is  from  his  reign  however, 
that  we  are  to  date  the  introduction  of  the  Roman 
civil  and  canon  laws  into  this  realm :  and  at  the 
same  time  was  imported  the  doctrine  of  appeals  to 
tihe  court  of  Rome,  as  a  branch  of  the  canon  law. 
.  By  the  time  of  king  Henry  II.  if  not  earlier,  the 
charter. of  plenty  I.  seems  to  have  been  forgotten: 
fpr.wp  find  the  claim  of  marriage,  ward,  and  relief, 
thep  floviriship^  in  full  vigour.  The  right  of  primo- 
geniture seems  also  to  have  tacitly  revived,  being 
found  more  convenient  for  the  public  than  the  par* 
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cellidg  of  estates  into  a  inuUitade  of  minute  subdi- 
visions. However  in  this  prince's  reign  much  was 
done  to  methodize  the  laws,  and  reduce  them  into 
a  regular,  order ;  as  appears  from  that  excellent 
treatise  of  Glanvil :  which,  though  some  of  it  be 
now  antiquated  and  altered,  yet,  when  compared 
with  the  code  of  Henry  1.  it  carries  a  manifest 
superiority.  Throughout  his  reign  also  was  con- 
tinued the  important  struggle,  which  we  have  ha(f 
occasion  so  often  to  mention,  between  the.  laws  of 
England  and  Rome ;  the  former  supported  by  the 
strength  of  the  temporal  nobility,  when  endeavoured 
to  he  supplanted  in  favour  of  the  latter  by  the  popish 
clergy.  Which  dispute  was  kept  on  foot  till  the 
reign  of  Edward  1. ;  when  the  laws  of  England^ 
UQder  the  new  discipline  introduced  by  that  skilful 
commander,  obtained  a  complete  and  permanent 
victory.  .  In  the  present  reign,  of  Henry  II.  there 
are  four  things  which  peculiarly  merit  the  attention 
of  a  legal  antiquarian  :  1.  The  constitutions  of  the 
parliament  at  Clarendon,  A.D.  1164,  whereby  the 
king  checked  the  power  of  the  pope  and  his  clergy, 
and  gifeatly  narrowed  the  total  exemption  they 
claimed  from  the  secular  jurisdiction :  though  his' 
further  progress  was  unhappily  stopped, '  by  the 
fatal  event  of  the  disputes  between  him  and  arch- 
bishop Becket.  2.  The  institution  of  the  office  of 
justices  in  eyre,  in  itinere;  the  king  having  diviaed 
the  kingdom  into  six  circuits  (a  little  different  from 
the  present)  and  commissioned  these  new-created 
judges  to  administer  justice,  and  try  writs  of  assize, 
in  the  several  counties.     3.  The  iutrodiictlbh  and 
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enHklkhme^t  of'  the  gmnd  s^siase,  or  trial  hy  ai 
spetiili)  kind  o^joiy  in  a^rit  of  right,  sttb^  opdoQ 
of  the  tenant  or  defendant,  instead  of  the  baitai- 
rcHM  and  Norman  trinl  by  battle.  4.  To  this  time 
must* also  be  referred  the  intlPodaetion  of  eseoag^ 
or  peeanlaiy  commutation  for  pergonal  tniiitiry 
service}  whieh,  in  process  of  time,  ^K^id  the  parent 
of  the  ancient  subsidies  granted  to  the  ctown  by 
jfMMtament,  andth^  land  tax  of  later  times* 

'Richard  the' fii^t,  a^  brave  abd  mugnanftnoiiB 
prince,  was  a  sportsman  as  well  as  a  soldferj  and 
ihereibre  enforced  the' forest  laws  with  ^ttte^tigam. 
He  also/  whien  abix>ad^  >composed  a  body'ttf  navri 
laws  at  the  isle  of  Oleron ;-  whidi  ate  stitl  epLtant, 
and  of  high  authority: 'for  in  bis  time  we  be^ 
again  to  discover,  that  (as  an  island)  we  iMre  na* 
turaHy  a  maritime  p6wer;  '  •'•*  .  i  .. , 
•  Iti  king  John^s  titne,  and  that  of  bis  sen  Henfy 
tfVe'thirfl,  the  rigours  of  the  feodal  tenul«&  and  th^ 
-forest  laws  Were  so  warmly 'kept  tip,' that  they  m^ 
^easioned  many  idsurrectidns  of  the  barimrs^  or  prio* 
^pal  feudatories  :  which  at  last  had  tbS»  eflfect,  tfa« 
*flii9t  king  John,  and  afterwards' his*  son,'  consented 
to  the  iwo  famous  charters- of  Englisb  *  Hbefties, 
^agna  mria  and  carta  de  fdresta.  Of  these  the 
latter  was  well  calculated  to  redl^ess  triafny  grie- 
'Vances,  arid  encroachments  of  the  ch)wb^  in  the 
^eic^rtioh  of  forest  <law:  and  the  former  coofiittieil 
.rnfeiny  liberties  ctf  the  bhurch,  und  ^edfe*ssi»i''Hiatiy 
grt6^n(;ed  incident  tb^fedd^ftetoatet^^  W  \M>>ikiiliU 
ihom^t  at  th^  t}it^%jM(!h<^gb'^ld^<<^fftlesi9^cMsl: 
dferdd'  attehtivelf  Wfid>^wltfr^Wi't|«ilr^pl?eti^^  Ih^ 
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seem  but  of  trifling  concern.     But,  besides  these 

feo4al  provisions,  care  was  also  taken  therein  to 

protect  the  8ilb|ect  against  other  lOjppressions^  then 

frequeotly  arising  from  unreasonable  amercements^ 

frpoK  illegal  distresses  or  other  process  for  debts  c^ 

services  due.  to  thectown>,  and  fromthe  tyranaicftl 

abiise  of  the  prenogative  of  purveyiince  and  pre* 

emption.    It  fised  the  forfeiture  of  lands  for  felony 

in  the  same  manoer  as  it  still  aremains ;  piohibut«;d 

faC'tb^Jfttture<the  grants  of  exclusive  fishevi^;;  and 

the  erecftton  of  neW  bridges  so  as  to  oppress  the 

oeighboufbood*    With  respect  to  private  r^hts ;  it 

established  ;the;  testamentary  power  of  the  subje<|ft 

0¥er>part  of  bis  p^sonal  estate^'  the  rest  being>dls- 

trtbuted^among  his  wife  and  childreaj^iitlatd  down 

the  law  of  dcywer^  as  it  hath  continued  ever  sitice^ 

and  prohibited  the  appeals  of  womenj  unlesa  for 

thedeath  of  their  husbands,    in  matters  of  pjublic 

police  and  national  concern :    it  enjoined  a  uol* 

^mtty  of  weights  f and  measures ;,gavie  new  enr- 

<?oiid;agementS'  to  commerce,  by  the  prolectioa  of 

merchant  strangers,;  and  forbad  the  ^aiienatioa  of 

lands  .in  mortoiain*     With  regard  to.tbe  adihtnis- 

tration  of  justice :  besides  prohibiting  all  deniitls  or 

delays //Of  it^  it  fixed  the  court  of,  oomtnoa  pUas>,^t 

Wte^tuainster,  that  the  suitors  might.no/lang^r  be 

hariissed  with  following  the  king's  person,in.All.tbis 

pi:egi^8ses ;  and  at  the  same  time  brought  th^.tipi^l 

o£ issues  hofii^  to  the.  very  doora  of  the  firqeihql4ei^ 

"byidire^^ing  assises  to  be  taken  i&.thcrprc^f  .0Q#|^ 

ti^fi,  ,aijd,pstabUsWng>npual  ciircuitpi  i|  a)«VjiCOfi- 

fWe4)«9ip.»buses  then  incidept  to.the.Jriftla  1^ 
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vmger  of  larw  apd  of  battle;  directed  the'regoltr 
alrarding  of  inquests  for  life  ttr  member;  prohibited 
the  king's  inferior  ministers  from  holding  pleas  of 
the  crown,  or  trying  any'cfiminal  charge,  ^(rfaereby 
many  forfeitares  might  othe!*mse  have  dnjustfy  ac- 
crued to  the  ezcheqaef;  and  regulated  the  time 
and  place  of  holding  the  inferior  tribatii^ls  of  jus- 
tice, the  county  court,  sheriff's  tourn,  and  coutt- 
teet.  It  confirmed  and  '^tiiblisfaed  the  liberties  of 
the  city  of  London,  ai^  all  other  cities,  boroughs, 
towns,  and  ports  of  the  kingdom.  And,  lastly, 
(which  ak>ne  would  have  merited  the  title  that  it 
hears,  of  the  great  charter)  it  protfected  every  iidi- 
vfdua!  of  the  nation  in  thi?  fiiee  enjoyment  of  his 
Kle,  his  Hberty,  and  his  pix)perty,  unless  declared 
to  bfe  forfeited  by  the  judgment  of  his  peers  or  the 
1h\V' of  the  land. 

'  However,  by  means  of  these  struggles,  the  pope 
)h  the  feign  of  king  John  gained  a  still  greater 
astendant  here,  than  he  ever  had  before  enjoyed ; 
wfcich  continued  through  the  long  reign  of  his  son 
H^di^yihe  third :  in  the  beginning  of  whose  time 
ttle  old' Sakon  trial  by  ordeal  was  also  totally  abo- 
lished:- And  We  may  by  this  time  perceive,  in 
Bi'df^^bo^^s  treatise,  a  still  farther  improvement  in 
the  method  arid  regularity  of  the  common  law, 
e^pfiiiWflh  the  point  of  pleadings.  Nor  must  it 
bfefbrgbtteni  'that  the  first  traces  which  remain,  of 
thi  declaration  df  the  greater  barbns  from  the  less, 
in'the'fcdnstitu^l6^  ofparlra'ments,  are  found  in  the 
gfr^at^eriirt^  of' king  John ;  though  omitted  in  that 
of'  Hehty  rtfe  ^hjrd  :  and  that,  towards  the  end  oi 
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the  latter  of  these  reigns,  we  find  the  firat  recofil 
of  arny  writ  for  summooiog  koights,  citizens^  anU 
buirges^es  to  parliaipent.  And  here  we  conclade 
tbc^. second  period  of  our  English  legal  history.     .  r 

III.  The  third  commenGes  with  the  reign  of 
Jl^dward  the  fir/st ;  who  ipay  justly  be  styled  ouf 
English  Justinian.  For  in  his  tinie  the  law  did 
receive  so  sudden  a  perfectiouj.  that  sir  Matthc^fv 
Hale  does  not  scruple  to  affirm,  that  more  was 
dooe  in  the  fir$t  thirteen  years  of  his  reign  -to  settle 
and  establish  the  distributive  justice  of  the  kingdonii 
than  in  all  the  ages  slope  that  time  put  together. 

It  would  be  endless  to  enumerate  all  the  particuH 
lars  0^  these  regulations;  but  the. principal. may  b<^ 
reduced  under  the.  following  general  heads:  1..  Hef 
established^  confirmed,  and  settled,  the  great  chavn 
ter  and  charter  of  forests.  2.  He  gave  a  mortal^ 
wound  to  the  encroachmeats  of  the  pope  upd  his 
clergy,  by  limiting  and  .establis^hing  the  bounds  of 
ecclesiastical  jurisdiction  :  and.  by  obliging.the  OC'^ 
dinary,  to  whom  all  the  goods  of  intestates  at  that 
time  belonged)  to  discharge  the  debts  of  the  d^-i 
ceased«  3.  He  defined  the  limits  of  the  ae^^ral 
temporal  courts  of  the  highest  jurisdictio9>  those^of 
the  king's  bench,  common  pleas^  .and  excb^^^iij} 
so  as  they  might  not  interfere ,  with  each  other/iS: 
proper  business:  to  do  which,  they  must  now,ha.ve) 
recourse  tp  a  fiction,  very,  necesi&ary  and  beneficial 
in  the  present  ^enlarged  state  of  property.  4..  H^j 
sealed  the  boundaries  of  the.  inferior  .  courts  -jt? , 
cQiiptie^^  hundreds,  and  maters ;  confiniog  th^na^. 
cau^^  of  no. grea,t  amount,  Recording  t^  their, pp-i^t 
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tpitW^  MAStitutumj  thwgh  of  isoosidei^bij 
tban  by  tbe  aUfsration  o£  the  value  of  money  tbey 
are  now  permitted  to.  determioe.  5..  He  secofcd 
the  property  of  the  subject,  by  siboltshiflg  all  arbi- 
trary taxes  and  taUiages,  levied  without  coDseDt  of 
the  natiotial  eouncil,  6.  He  guarded  the  coaimoa 
justice  of  the  kingdom  from  abuses^  by  giving  op 
the  royal  prerogative  of  sending  mandates  tojoter- 
feire  in  private  caases.  7*  He  settled  the  forflu, 
solemnities,'  and  eifects,  of  fines  levied  in  the  court 
of  common  pleas ;  though  the  thing  itself  was  of 
Savon  original*  8.  He  first  established  a  repository 
for  the  public  records  of  the  kingdom ;  few  of  which 
are  ancienter  than  the  reign,  of  his  father,  and  those 
were  by  him  collect^.  9.  He  improved  apon  the 
laws  of  .king  Alfred,  by  that  great  and  orderly  me* 
tbod  of .  watch  and  ward>  for  preserving  the  public 
piBace  and  preventing  robberies,  established  by  the 
^atute  of  Winchester.  10.  He  settled  and  re- 
formed many  abuses  ijicident  to  teoures»,ai)d  removed 
seme  restraint  on  the  alienation  of  landed  property, 
by  the  statute  of  quia  emptores^  11.  He  instituted 
a:iipe^ier  way  for  libe  recovery  of  debts,  by  granting 
ejiemtaon  not  only  Mpon  goods  and  chattels,  but 
alpoi.ypw  If^nds,  by  writ  of  elegi^^;  which  was  of 
signal  benefit  lo  a  trading  people :  and,  upon  the 
s$uDeie<mfPore{M  ideaS)  he  also  allowed  the  charging 
of  \%f\^.  in  a  Sttatute  merchant,  to  pay  debts  coo- 
tr^€^ed,in  iira^e^  con^rtiry  to  all  jfeodal .  |MrincipI^* 
];^i{leHf^Q?tu/E|l)y  provided  for  the  reco^^  qC  ad- 
vws^^fe  ^  leii^ml  rights  5  in  ivhjeh^  >befiE»^  the 
l^w^  wm  exirena^ly  defic^mt^    l3*.He  nko  «Bec- 
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t daily  eloied  the  gti&at  galf,'in^hich  all  the  landed 
pit>perfy  of-  the  kingdom  was  m  daiiger  of  being 
swallowed^  by  his  rdterated  statutes  of  morttivaiii ; 
most  admirably  adapted  to  meet  the  frauds  that  had 
thfe'n  been  devised,  though  afterwards  contrked  to 
be  evaded  by  the  irtVention  of  uses.  14.  He  esta- 
bdished  a  new  limitation  of  property  by  the  creation 
of  estates  tail ;  concerning  the  good  policy  of  which, 
modCTn  times  have  however  entertained  'a  very  dif- 
ferent opinion.  15.  He  reduced  all- Wales  to  the 
subjection,  not  only  of  the  crown,  hut  in  great 
noeasure  of  the  laws,  of  England  5  (which  was  tbo*^ 
rdaghly  completed  in  the  reign  of  Henry  the  eighth) 
and  seems  to  have  entertained  a  design  of  doing 
the  like  by  Scotland,  so  ad  to  have  formed  an  entire 
and  complete  union  of  the  island  of  Great  Britahi. 

I  might  continue  this  catalogue  much  further-**- 
but,   upon  the  whde^  we  may  observe,  that-^be 
very  scheme  atid  model  of  the  admrnistratlon  of 
Common  justice  between  party  and  party^  was  en- 
tirely settled  by  this  king;  and  has  continued ne^rtf 
the   same,  rn  all   succeeding  ages,   tcf  this  ^yj 
abating' some  few  alterations,  which  thfehnmcrtirioiT' 
necessity  of   subsequent    times   hath'  ^eai4)(M)ed; 
The  forms  of  writs,  by  which  actfoftfs  ai^el<eo«fti-^ 
mfenc^dy  were  perfected  in  his  reign^  and  e^tat^- 
Wished  as  models  for*  posterity.     Tfae'^faadingfe^, 
consequent  upon  the  writs,  w«e  theri  shortly  ^er^ 
vous,'  arid  pef*spicnous ;  not  intiioate,  V^rbfcfs^J'^ftrtd^ 
forttoalv  "The  fegaJ  treatise^,  ^litt!eti-i»i1ris^»ikn^,' 
as'Bwttoh,  Fksta,  Hengham,  atid'«b^*fest,  oi*,  fW 
th^  ii^dsl  ()art,  law  at  tbfa  4ay  $  ot  Wi^Aattoerie  s6^* 
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the  alteratioQ  of  leAores  took  place.  And^  to 
ccmcliKky  it  is  from. this  period,  from  the  cant 
oheeTvaiion  of  magna  cartay  rather  than  from  its 
tiHAmg  or  reitewalf  in  the  days  of  his  grandMier 
and  father,  that  the  iiberty  of  Englishmen  began 
again  to  rear  its  head;  though,  the  weight  ef  tbe 
military  tenures  hang  heavy  upon  it  for  many  ages 
alter. 

I  cannot  give  a  better  proof  of  the  excellence  of 
bis  const! tntions,  than  that  from  his  tin>e  to  that 
^  Henry  the  eighth  there  happened  v^y  few^  and 
thdse  not  very  considerable,  alterations  in  the  legal 
forms  of  proceedings.    As  to  matter  of  subsiancei 
.the  old   Gothic  powers  of  electing  the   principl 
subordinate  magistrates,  the  sheriii^,  and  conser- 
vators of  the  peace,  were  taken  from  the  people  in 
the  reigns  of  Edward  11.  and  Edward  It  I.;  and 
juMiees  of  the  peace  were  established  instead  of 
the  latter.  '  In  the  reign  also  of  Edward  the  third, 
the  parliament  is  supposed  most  probably  to  have 
iEMSUmed  its  present  form;  by  a  separation  of  the 
'comtnons  from  the  lords.     The  statute  for  defining 
and  ascertaining  treasons  was  one  of  the  first  pro- 
'doctions  of  this  new-modelled  assembly;  and  the 
translation  of  the  law  proceeclings  from  French  into 
-'Lhtiti  another.      Much  also  was  done,  under  the 
<^<%i8pices  of  this  magnanimous  prince,  for  establish- 
«ing  Our  domestic  manufactures ;  by  prohibiting  the 
'exportation  of  English  wool,  and  the  importatioo 
-Of  wear  of  foreign  cloth  or  furs;  and  hy  encou- 
raging* doth  workers  from  other  countries  to  settle 
^liere.  •  Nor  was  the  legislature  inattentive  to  many 
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Other  branehes  of  commerce^  or  indeed  to  caokh 
merce  in  generals  for,  in  particukr^  it  eohcgfd 
-the  credit  of  the  merchant,  by  introducing  the 
statute  staple ;  whereby  he  might  tlie  more  readily 
pledge  his  lands  for  the  security  of  his  mercantile 
debts.  And,. as  personal  property  now  grew,  by 
tbe  extension  of  trade,  to  be  much  more  consider- 
able than  formerly,  care  was  taken,  in  case  of  in- 
testacies, to  appoint  administrators  particularly 
nominated  by  the  law ;  to  distribute  that  persocbal 
property  among  the.  creditors  and  kindred  of  the 
deceased,  which  before  had  been  usually  applied, 
by  the  officers  of  the  ordinary,  to  uses  then  deno- 
minated pious.  The  statutes  also  of  pnemumre, 
for  effectually  depressing  the  civil .  power  of  the 
pope,  were  the  work  of  this  and  the  subsequent 
reigQ.  And  the  establishment  of  a  laborious  pa- 
rochial clergy,  by  the  endowment  of  vicarages  out 
of  the  overgrown  possessions  of  the  monasteries, 
added  lustre  to  the  close  of  the  fourteenth  century: 
though  the  seeds  of  the  general  reformatioD,  wbjcfa 
were  thereby  first  sown  in  the  kingdom,  were  ahag^ost 
overwhelmed  by  the  spirit  of  persecution,  intro- 
duced into  the  laws  of  the  land  by  the  influence  of 
the  regular  clergy. 

From  this  time  to  that  of  Henry  the  seventh,  the 
civil  wars  and  disputed  titles  to  the  crowo  gave  iiK> 
leisure  for  further  juridical  improvem^eot:.  "  tiQin 
silent  leges  inter  anna.— ^And  yet  it  is  to  these  Yei;y 
disputes  that  we  owe  the  happy  loss  of.all  the  do- 
minions of  the  crown  on  the  continent  of  Franqe; 
which  turned  the  minds  of  our  subsequent  princes 
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endrelf  to  domesticconcerDS.  To  these  likewise 
we  owe  the  n^ethod  of  biarrmg  entails  by  the  fietkm 
Of  common  recoi>eries;  invented  originally  by  the 
elergy,  to  evadethe  statutes  of  m6Ytmain,  bat  in- 
troduced under  Edward  the  fourth,  for  the  purpose 
6f  unfetterihg  estates,  and  making  them  more  liable 
to  forfeiture :  while,  on  the  other  hand,  the  owners 
endeavoured  to  protect  thenr  by  the  universal  esta- 
Blishment  of'  UseSf  ailother  of  the  clerical  inven- 
tions. 

'  In  the  reign  of  king  Henry  the  seventh,  his 
ministers  (not  to  say  the  king  hin»e}f )  were  more 
indostridus  in  hunting  out  prosecutions  upon  old 
find  fbrgotten  penal  laws,  ki  order  to  extort  money 
fh)hi  the  subject j  than  in  framing  any  new  beneficial 
r^dlatiods :  and  almost  every  alteration  in  the 
IeIws,  however  Salutary  or  otherwise  In  their  future 
cOtisequences,  had  this  and  this  bnly  fop  their  great 
aftd  immediate  •object.  To  this  end 'the  court  of 
st^jr^hamber  was  n^w-modelied^  and  armed  with 
powers,  the  most  dangerous  and  unoDostitiitioDa}, 
o¥er  the  Jjeirsons  and  properties  of  the  subject,  fci- 
fdtlii^iods^w<$rc}allowed  to  be  received,  in  Kea  of 
ihdit^niletits;  -  at  the  assizes  and  sessions  of  the 
pl^i^^V'^^'^^^'f  ^^  multiply  fines  and  pecaniary 
peh4lti6^«  ii  Ttie  statute  ef  &q4s  for  landed  property 
v#ai*  (H^fliiy >an'd'cdvertly  contrived,  to  faeHitate  tfce 
d^§l»tr€^ti»6'tif  enfails^'  and  make  the  owners  of  real 
ckftte^^rtydre'^c^aptibletdforfeit  as  well'^4oafiene. 
TI^'^6&nMt>i6f't;ltdrgy  (which  so  often  intervened  t» 
8tT^'Hitfiiiy«ts^^tid, save  the  itiberitaiice)  uw  now' 
al}ow<^d'€nfy!Odce't)»lay  dfiefndersi  who  only.coold 


haye  .inheritances  to  lose*  -A  writ  of  capita  ws^a 
pemittad  in:  all  actions  on  the  case,  and  the  defenr 
dant  might  in  consequence  be  outlawed ;  because 
upon  »ieh  outlawry  his  goods  became  the  property 
of  the  erown.  In  short,  there  is  hardly  a,  statute  in 
this  reign,  introductive  of  a  new  law  or  modifying 
the  oM^  but  what  either  directly  or  obliquely  tended 
to  the  emolument  of  the  exchequer. 

IV.  This  brings  us  to  the  fourth  period  of  our 
legal  history,  viz.  the  reformation  of  religion,  under 
Henry  the  eighth,  and  his  children ;  which  opens 
an  entirely  new  scene  in  ecclesiastical  matters  >  th(^ 
usurped  power  of  the  pope  being  now  for  ever 
routed  and  destroyed,  all  bis  connexions  with.tfii^ 
island  cut  ofiF,  the  crown  restored  to  its  supi^^mficy. 
over  spiritual  men  and.cau^s^and  the  patron^epf 
bjshopricks  being  once  more  indisputably,  ye^fed  iw. 
the.  king.  And,  had  the  spiritual  courts  b^^nat.this. 
time  re*united  to  the. civil,  we  should  have  seen  tb^ 
old  SaxoD  constitution  .with  regard  to  ecdssi^ti^. 
poUty  completely  restored*  .      •  h^ 

With  regard  also  to  our  cwil  polity,  tbe.$^ati|ite  o| 
wUls^  and  the  statute  of  uses.,  (both  p«s$ed)i¥i^  JhcTt 
reign  of  this  prince)  made!  a  great  alteraj^it^ifi^  itq^ 
property:  the  former,  by  allowing: tb^d^i^ of jQi^I 
estates  by  will^  whioh' before  was  io^igen^rQljifv^T- 
bftdden;  the  latter,  b)re»deaVqunng't€id^$)Tpy)th^, 
intricate  nicety  of  ti^e^^  though  4ih^  niu|rpwm^jffl4i; 
pedaotry  of  the.ooiurts  of  .common  i  tow,  |(Mff^vei3i/iifl4> 
this  statute)  froaa  having  dts^/fuU  :bejiefiQi(4(iQ0e^.t*T 
And  tfaenc^  the  courts  of^  eqiuty  aasQfnediaiJDi^;}. 
dltition,  .'diotatdd'  by*  commpar  jiM»3ftiand..QPQUpap> 


sense.:  which,  hovrever  arinirarily  eseroised  or  pro- 
dttctrre  of  jealou9tei3.ifi.*jts  inhm^^  has.  at  leogth 
been  matured  inco  a  most-cjU^ant  systeiB  of  utiooai 
jurisprudence ;  the-  principles  of  ivhicb  (notwith- 
standing tbry  may  diSer  in  forms)  are  now  eifuaily 
adopted  by  the  courts  of  both  law  and  equity.  Fram 
the  statute  of  utes,-  and  4ifkotiier  statute  a£  the  same 
anttqotty,  (which  (Motected  estates  for  years  fram 
being  destroyed  by  the  reversionier)  ■  a  remaricable 
alteration  took  place  in  the  mode  of  cooveyaocing : 
the  ancient  assurance  by  feoffment  and  livery  upon 
the  land  being  now  very  sehkua  practised,  since 
the  more  easy  and  more  private  invention  of  trans* 
fenring  property,  hy  secret . conveyances  to  uses; 
and  long  tefms  of  years  being  now  continually 
created  in  mortgages  and  family  settlements,  which 
may  be  moulded  to  a  thousand  useful  purposes  by 
the  ingenuity  of  an  able  artist. 

Tlic  forther  Attacks  in  this  reign  upoa  the  im* 
nvunity  of  estates-tail,  whi^  reduced  them  to  Utile 
more  than  the  conditional  fees  at  the  common  law, 
before  the  passingof  tlie  statute  de  donis^  the  esta- 
bjishmeotof  recogntzanoes  in  the  nature  of  a  statute- 
staple,  kit  facilitating  the  raising  of  money  upon 
landed  saoaeity ;  and  thfejntroduction  of  the  bank- 
niptJaws,  as  well  forithe  punishment  of  the  fraudu- 
lent^ as  the  relief  of  the  unfortunate,  trader;  all 
thtese- were  >6apital. alterations  of  our  legal  polity,  and 
highly/  convieiYient  to.that  character,  which  the 
BngUsh'hegan  now  tOi  re-assume,  of  a  gr«ait  oom* 
metfmh  people.  The  inborpomtlon  of  Wales  with 
England)' and  the  mone  onifofai  administratioii  of 


Bamstf' cognvffnmi»N<  893- 

justice,  hj'  iesttoi^ng  some  counties  palatine,  and 
abridging  tbe  unrea'sonttbte  privifieges  i^  soch  <as  hm 
mained,  added  dignity  and  strength  tathe  monarchy: 
and,  together  with  the  numerous  improveratents  be* 
fore  observed  upon,  and.  the  rediressof  many  griev-^- 
antes  and  oppressions  which  had  been  introduced: 
by  his  father,  will  ever  fnake  the  administfitidn  of 
Henry  VIIL  a  very  distinguished  era  in  theaADala 
of  juridical  histcwry* 

The  religious  liberties  of  the  nation  beings  by.that 
happy  event,  established  (we  tmst)  on  an  cteriml 
basis;     (though  obliged    in   their  inftuicy  to  be. 
guarded,  against  papists  and  other  non-confbr4aists, 
by  taws  of  too  sanguinary  a  nature)  the  i&Rtst  kws 
having  fallen  into  disuse;   and  the  adminisrratibB 
of  civil  right  in  the  courts  of  justice  being  carrsod 
on  in  a  regular  course,  according  to  the  wiseinsti** 
tutions  of  king  Eldward  the  first,  without  any  ma*^ 
terial  innovations;  all  the  priacipafc  grievances  in- 
troduced by  the  Norman  conquest  seem  to  isaver 
been  gradually  shaken  <7ff,  and  our  Saxon  codstitu^^ . 
tion  restored,  with  considerable  improvements  »  extv 
ceptonly  in  the  continuation^  the  militstryteoiu'esy 
and  a  few  othek*  points,  which  still  arkned  tbe  cn^ifm- 
with  a  very  oppressive  and  dangerous;  pnerc^fatftreL' 
It  is  also  to  be  remarked,  that  the  spirit  of  earichh^ 
the  clergy  and  endowing  'religions    hodses^  had): 
(through  the  former  abuse  of  it)  gone  overito'ssicii!; 
a  contrary  extreme,  and  the  princes' of  ithe'housctofil 
Tudor  and  their  favourites  had   fallen  with'su^hi 
avidity  upon  tlie  spoils  of  the  church,  clotata  decent:! 
and  honourable  maintenance  wasiwaoting  to  mmfr- 
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id  the  bishops. sod  dergy.  This  pDoduoed  the  re- 
stummg  MatuleS)  to  prevent  the  idieoations  of  hmds 
and  tkhea  beloDgii^  to  the  church  aod  uoiveratka. 
The-ttmnber  of  iDdigcat  persons  being  aba  greatly 
increased^  by  withdrawing  tbe  aims  of  the  moaas* 
teries,  a  plan  .-was- formed  in  the  reign  of  queen 
JEUizabelh,  more  hamane  and  beneficial  tban  ereu 
feeding  and  cloathing  of  millions;  by  affiordiag 
them  the  means  (with  proper  indastiy)  to  feed  and 
to  doath  themselves.  And^  the  further  any  snbse^ 
quent  plans  for  maintaining  the  po<H:  have  departed 
from  this  institution,  tbe  more  impracticable  aad 
even  pernicious  i  their  vistonary  attempts  have 
pioved. 

Queen  JBHzabeth,  and  the  intermediate  princes 
of  the  Tudor  line,  had  almost  the  same,  legal  poweis, 
smd  sometimes  exerted  them  as  roughly,  as  their 
father- Idng  Henry/ the  eighth.  But  tbe  critical 
situation  of  that  princess  with  regard  to  her  lq^«- 
mfacy,  her  religion,  her  enmity  with  Spain^  aad) her 
jealousy  of  the  queen  -of  Seots^-oecasioned  greatfSr 
caution  in  her  conduct*  Sbe  probably,^  or  her  aUc 
advisers,  had  penetration  enough  to  discern  how  the 
power,  of  the  kingdom  had  gradually  shifted  its 
xhannel,  and  wisdom  enough  not  to  provoke  the 
ooinmons  to  disodver  and  fee^  their  strength.  She 
therefore  drew  a  veil  over  the  odious  part  of  pveiD* 
gative:  which  was. never  wantonly  thrown  asidc^ 
but 'Only  to  aoswer^some  importaDt  purpose :  and, 
jtbough  tbe  royal  treasury  no  longer  overflowed. aritk 
tkS'Wealtbof  the  dergy,  whiehthad;beeqaUi  granted 
iiuty«qdfaad<  contiibuted^iienricfa  the  people^  she 
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aslcfid  ksi  soppiies  with  such  moderation^  and 
ifiani^edtfaein  with  so  much  economy,  that  the 
commons  were  happy  in  obliging  her.  Such,  in 
abort,  weife  ber  circamstances,  her  necessities,  her 
wisdom,  and' her  good  deposition,  that  never  did  a 
pvinqe  so  long  and  so  enthrely,  for  the  space  of  half 
a  century  together,  reign  ^  in  the  affections  of  the 
people^ 

'  <Dn  the  accession  of  king  James  I.  no  new  degree 
of  royal  powei'  was  added  to,  or  exercised  by,  him ; 
but  such  a  sceptre  was  too  weighty  to  be  wielded 
l^sQi'h  a:hand.  The  unreasonable  and  imprudent 
exertion  of  what  was  then  deemc^d  to  be  prerogative, 
upon  trivial  and  unworthy  occasions,  and  the  claim 
of  a  more  absolute  power  inherent  in  the  kingly 
office  than  had  ever  been  carried  into  practice^  soon 
awakened' the  sleeping  lion.  The  people  heard 
witb  iouitonishm'ent  doctrines  preached  fi^om  the 
throne  and  the  palpit,  subversive  of  liberty  and 
piioperty,  and  all  the  natural  rights  of  humantt^pt. 
Tfaey  examined  into  the  divinity  of  this  claim,  and 
fomid  it  weakly  and  fallaciously  supported :  and 
eommon  reason  assured  them,  that,  hi  it  were  of 
human  origin,  no  coiistftution  could  establish  i|t 
v^itbont  power  of  revocation,  no  precedent  could 
sanctify,  no  length  of  time  could  confirm  it«  The 
leaders  felt  the  pulse  of  the  nation,  and-  found  they 
bad  ability  as  well  as  inclination  to  resist  it :  and 
iU;o(A*diagly  resisted  and  opposed  it,  whenever  thfe 
^uriltamnioQS  temper<of  tbB  reignmg  mfM:mrt?b  iiid 
cooiage^  pat  it- to  the  trial  i/iinid  thtey^  gained  scmie 
little  intones  iu  the  casdsl of  ctoceaintentsi^'mQnQ- 
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polies,  and  the  dispensing  power.  In  the  meaa 
time  very  little  was  done  for  the  improyement  of 
private  justice,  except  the  abolition  of  sanctuaries, 
and  the  extension  of  the  bankrupt  laws,  the  limita- 
tion of  suits  and  actions,  and  the  regulating  of  in- 
formations upon  penal  statutes.  For  I  canuot  class 
the  laws  against  witchcraft  and  conjuration  apder 
the  head  of  improvements ;  nor  did  the  dispute  be- 
tween Lord  Ellesmere  and  Sir  Edward  Coke,  con- 
cerning the  powers  of  the  court  of  chancery,  tend 
much  to  the  advancement  of  justice. 

Indeed  when  Charles  the  first  succeeded  to  the 
crown  of  his  father,  and  attempted  to  revive  some 
enormities,  which  had  been  dormant  in  the  reign  of 
king  James,  the  loans  and  benevolences  extorted 
from  the  subject,  the  arbitrary  imprispqmeDts  for 
refusal,,  the  exertion  of  martial  law  in  time  of  peace, 
and  other  domestic  griev.ances,.clpuded  the  moming 
of  that  ^lisguided  prince's  reign;  which»  though 
the  noon  of  it  began  a  little  to  brighten,  at  last  went 
down  in  blood,  and  left  the  whole  kingdom  in  dark- 
nes^.^  ,It  must  be  acknowledged  that,,  by  the  peti- 
tion of^  fight,  enacted  to  abolish  these  encroach- 
ments, tipe  English  constitution  received  great  al- 
teration and  improvement.  But  there  still  remained 
the  latent  power  of  the  forest  laws,  which  the  crown 
nu>st  unseasonably  revived.  The  tegal.jurisdtctioa 
of  the  star-chamber  and  high-commissioa  pourts 
was  also  extremely  great;,  though  their  usu^d 
authority  was  still  .gr<eater.  And,  if  we  add  to  these 
the  .disuse  of  parliaments,  t«he  ill-tim^d  seal  and 
despotic  proceedings  of  the  ecclesiastical  governors 
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in  matters  of  mere  indifFeretice,  together  with  the 
arbitrary   levies   of  tonnage    and  poundage^   ship 
money,   and  other  projeicts,  we  may  see  grounds 
nfiost  an)ply  sufficient  for  seeking  redress  in  a  legal 
constitutional   way.    This   redress,'  when  sought, 
was  ^Iso  constitutionally  given  :  for  all  these  oppres- 
sions were  actually  abolished  by  the  king  in  parlia- 
ment, before  the  rehfellion  broke'out,  by  the  several 
statutes  for  triennial  parliaments,  for  abolishing  the 
star-chamber  and  high  commission  courts,  for  as- 
certaining the  extent  of  forests  and  forest-laws,  for 
renouncing  ship-money  and  other  exactions,   and 
forgiving  up  the  prerogative  of  knighting  the  king^s 
tenants  in  capite  in  consequence  of  their  feodal 
tenures  :  though  it  must  be  acknowleged  that  these 
concessions  were  not  made  with  so  good  a  grace^  as 
to  conciliate  the  confidence  of  the  people.     Unfor- 
tunately, either  by  his  own  mismanagement,  or  by 
the  arts  of  his  enemies,  the  king  had  lost  the  repu-, 
tation  of  sincerity ;  which  is  the  greatest  unhappi- 
ness  that  can  befal  a  prince.    Though  he  formerly 
had  strained  his  prerogative,  not  only  beyond  what 
the  genius  of  the  present  times  would  bear,  but  also 
beyond  the  example  of  former  ages,  he  had  now 
consented  to  reduce  it  to  a  lower  ebb  than  was  con- 
sistent with  monarchical  government..   A  conduct 
so  opposite  to  his  temper  and  principles,  joined  ' 
with  some  rash  actions  and  unguarded  expressions/ 
made  the  people  suspect  that  this  condescension 
was  merely  temporary.  .  Flushed  therefore  with  the', 
success  they  had  gained,  fired  with  resentment  for/ 
past  oppressions,  and  dreading  the  consequences  if' 
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the  king  should  regain  his  power,  the  (KipaldP  leadens 
(who  in  all  ages  have  called  themselves  the  people) 
began  to  grow  insolent  andungovernabte  :•  their  in- 
solence soon  rendered  them  desperate^  and  despnr 
at  length  forced,  them  to  join  with  a  set  of  nlilitary 
hypocrites  and  enthasiastsy  who  overtnmcfd  the 
church  and  roonsHrehy^  and  proceeded  with  delib^mts 
solemnity  to  the  trial  and  murder  of  their  soi^rei^n. 

-I  pass  by  the  erode  arid  abortive' setemes  for 
amending  the  laws  in  the  times  of  confdsion  which 
followed ;  the  most  promising  and  sensible  wheteof 
(8ttch.as  the  establishment  of  new  trials,  (he*  liboli^ 
tion-  of  feodal  tenures,  the  act  of  navigation,  and 
some  others)  were  adopted  in  the 

V.  Fifth  period,  which  I  am  next  to>  meaiidD) 
tii^*  after  the  restoratioti  of  King  Charles  II.  Im- 
mediately upon-  which,  the  principal  I^Ataitfiog 
grievance,  the  doctrine  and  conseqnetiees  of  m\¥h 
tary  tenures,  were  taken  away  andabolishedy  except 
in  the  instance  of  corruption  of  inherttablb'  bloody 
upon  attainder  of  treason  and  felony.  And  tbongh 
the  monarch,  in  whose  person  the  royal  government 
was<  restored,  and  with  it  oUr  ancient  con^titCEtion, 
deserves  no  commendation  from  posterity,  yet  in  his 
reign,  (wicked,  sanguinary,  and  turbulent  as  it  was) 
the  concurrence  of  hlippy  eireomstanees  wiM«sach, 
that  from  thence  we  may  date  not  only  the  re-esta- 
blishment of  our  church  and  monarchy,  bulabotbe 
complete  restitution  of  English  liberty,  for  the  first 
timej  since  its  total  abolition  at  the  conqnest.  For 
therein  not  only  these  sla.vish* tenures,  the  badge  of 
foreign  dtiminion,  with  all  their  oppressive  appen* 
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dages,  were  reipoved  from  eDcuinberm^tiie  estates 
ofthesu^ct;  but  alsb  an  additional  security'*^ 
his  person  from  impritsonment  was  obtained,  by  that 
great  bulwark  of  our  constitution,  the  /la&ea^  corpus 
act.  These  two  statutes,  with  regakd  to  our  pro- 
perty and  persons,  form  a  second  magna  cdria^  ds 
beneficial  and  eflfeotuial  as  that  of  Kuning-Mead. 

To  these  I  may  add  the  abolition  of  the  preroga*- 
tives  of  purveyance  and  pre-emption  5  the  statute 
for  holding  triennial  parliaments;  the  test  and  cor- 
poration acts,  which  secure  both  our  civil  and  ^eli^ 
gious  liberties ;  the  abolition' of  th^  writ  cte  haeretico 
comburendo;  the  statute  of  frauds  and  perjuries,  a 
great  and  necessary  security  to  private  property; 
the  statute  for  distributioii  of  intestates'  estates ; 
and  that  of  amendments  and  jeofails^  which  cut  off 
those  superfluous  niceties  which  so  long  had  dis-> 
graced  our  courts ;  together  with  many  other  whole- 
some acts  that  were  passed  in  this  reign,  for  the 
benefit  of  navigation  and  the  improvement  of  foreign 
cOinmerce  :  and* the  whole,  when  we  likewise  con- 
sider the  freedom  from  taxes  and  armies  which  the 
subject  then  enjoyed,  will  be  sufficient  to  demon- 
sti^ate  thi;5  truth,  '^  that  the  constitution  of  England 
^^  bad  arrived  to  its  full  vigour,  and  the  true  balance 
^'  between  liberty  and  prerogative  was  happily  esta«- 
'*  blisbed  by  law,  in  the  reign  of  king  Charles  the 
*^  secofMl."    .  .         ' 

It  is  far  from  my  intention  to  palliate  or  defend 
mwy  very  iniquitous  proceedings,  contrary  to  oM 
law,  in  that  reign,  through  the  artifice  of  wicked 
pc^jtioians)  both  in  and  out  of  employment.    What 
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seems  iocontestable  is  this ;  that  by  the  law,  as  it 
then  stood,  (notwithstanding  some  invidious,  nay 
dangerous,  branches  of  the  prerogative  have  since 
been  lopped  o£F,  and  the  rest  more  clearly  defined) 
the  people  had  as  large  a  portion  of  real  liberty,  as 
is  consistent  with  a  state  of  society;  and  sufficient 
power,  residing  in  their  own  hands,  to  assert  and 
preserve  that  liberty,  if  invaded  by  the  royal  prero- 
gative. For  which  I  need  but  appeal  to  the  me- 
morable catastrophe  of  the  next  reign.  For  when 
king  Charles's  deluded  brother  attempted  to  enslave 
the  nation,  he  found  it  was  beyond  his  power :  the 
people  botk  could,  and  did,  resist  him  :  and,  in  con* 
sequence  of  such  resistance,  obliged  him  to  quit  his 
enterprize  and  his  throne  together.  Which  intro- 
duces us  to  the  last  period  of  our  legal  history,  viz. 
VL  From  the  revolution  in  1688  to  the  present 
time.  In  this  period  many  laws  have  passed  j  as 
the  bill  of  rights,  the  toleration-act,  the  act  of  set- 
tlement with  its  conditions,  the  act  for  uniting  Eng- 
land with  Scotland,  and  some  others :  which  have 
asserted  our  liberties  in  more  clear  and  emphatical 
terms ;  have  regulated  the  succession  of  the  crowo 
by  parliament,  as  the  exigences  of  religious  and 
civil  freedom  required ;  have  confirmed,  and  exem- 
plified, the  doctrine  of  resistance,  when  the  execu- 
tive magistrate  endeavours  to  subvert  the  constitu- 
tion ;  have  maintained  the  superiority  of  the  laws 
above  the  king,  by  pronouncing  his  dispensing  power 
to  be  illegal,  have  indulged  tender  consciences 
with  every  religious  liberty,  consistent  with  the 
safety  of  the  state ;  have  established  triennial,  since 
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turned  into  septennial,  elections  of  members  to  serve 
in  parliament ;  have  excluded  certain  officers  from 
the  house  of  commons  ;  have  restrained  the  king's 
pardon  from   obstructing  parliamentary   impeach- 
ments ;  have  imparted  to  all  the  lords  an  equal  right 
of  trying  their  fellow  peers ;  have  regulated  trials 
for  high  treason ;  have  aflforded  our  posterity  a  hope 
that  corruption  of  blood  may  one  day  be  abolished 
and  forgotten  ;  have  (by  the  desire  of  his  majesty, 
George  II.)  set  bounds  to  the  civil  list,  and  placed  the 
administration  of  that  revenue  in  hands  that  are  ac- 
countable to  parliament ;  and  have  (by  the  like  de- 
sire)  made  the  judges  completely  independent  of 
the  king,  his  ministers,  and  his  successors.     Yet, 
though  these  provisions  have,  in  appearance  and 
nominally,  reduced  the  strength  of  the  executive 
power  to  a  much  lower  ebb  than  in  the  preceding 
period ;  if  on  the  other  hand  we  throw  iorto  the  op- 
posite scale  (what  perhaps  the  immoderate  reduc- 
tion of  the  ancient  prerogative  may  have  rendered 
in  some  degree  necessary)  the  vast  acquisition  of 
force,  arising  from  the  riot*act;  and  the  annual  ex- 
pedience of  a  standing  army ;   and  the  vast  acqui- 
sition of  personal  attachment,   arising    from  the 
magnitude  of  the  national  debt,  and  the  manner  of 
levying  those  yearly  millions  that  are  appropriated 
to  pay  the  interest ;  we  shall  find  that  the^  crown 
has,  gradually  and  imperceptibly,  gained  -almost  as 
ovuch  in  influence,  as  it  has  apparently  lost  in  pre^ 
rogative. 

The  chief  alterations  of  moment,  (for  the  time 
would  fail  me  to  descend  to  ndnutuB)  in  .the  admi^ 
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nfatraticm  of  ^prhdirer  jVLStict  duriiig  this  t>emd,  are 
fhe  liolemff  reoogaition  of  the  law  of  natioiis  wkb 
fe^pect  toltie  rights  of  )illnhassadors  r  Ae  cittting 
oflF>  by. the  at&tute  for  the  amenddient  of  the  law,  a 
vast  notnber  of  e&crescenc^s,  that  in  process  of 
iStDe  had  •sprang  oot  of  the  practical  part  of  it :  the 
pfotectidh  of  corporate  rights  by  the  improvemeiits 
in  vnk9  of  fnandimm^y  and  informfatlons  in  nataie 
of  qti^wctrranlo:  the  regolatioas  of  trials  by  jury, 
dnd  tbeadffifflting  witnesses  for  prtsbneis  upon  oatfi : 
d«e  filrther  restraints  npon^  alienation  of  lands  in 
mortiaaio  : '  thfe  eirtfension  of  the  benefit  of  clei^, 
by  abolishing  the  pedantic  criterion  of  reading :  the 
counterbalance  to  this  oiercy,  by  the  vast  Increase 
of  •capital  puftishment  t  the  new  and  eflectual  me- 
thods for  the  speedy  recoTcry  of  rents :  the  improve- 
ments which  have  been  made  in  ejectments  for  the 
trying  of  titles  i  the  hitroduction  and  establishment 
of  paper  credit,  by  indorsements  upon  b31s  and 
dotes,  it^hicb'have  shewn  the  possibility  (so  long 
doubted)  <^  assigning  a  chase  in  action :  the  trans- 
lation Of  all  legal  proceedings  into  the  English  lan- 
guage: the  erection  of  courts  of  conscience  for 
i^coverihg  small  debts,  and  (which  is  much  the 
better  plan)  the  reformation  of  county  courts :  the 
great  sysWm  of  marii^'' jurisprudence,  of  which 
the  foundations  hive*  been  laid,  by  <ilearly  deve- 
loping-tlie  principles  on  which  policies  of  insurance 
are  fMinded,  and  by  happily  applying  those  princi- 
ples to  particular  cases :  and,  lastly,  the  liberality 
of  ^rentiment,  which  (though  late)  has  now  taken 
possession  of  our  courts  of  common  law^  and  in- 
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duced  tb^m  to  adopt  (where  facts  can  be  clearly 
ascertained)  the  same  principles  of  redress  as  hav6 
prevniled  ia  our  counts  of  ^quity^  ifrom  the  time 
tb^t  lord  Nottiogham  presided  there;  and  this,, 
not  Qoly  yrhere  specially  impowened  by  particular 
statutes^.(as  in  the  case  of  bonds,  mortgtigesj  and 
sotrofis)  but  by  ex^tending  the  remedial. influence 
of  tbj^  equiUible  writ  o£  traapasa  oUi  the-oasa^ *ao«> 
cording  to  its  primitive  institution  hy  king  JBdWard 
the  &ist>  to  almost  every  instanoe  of  ii\^tice  not 
rejn^died  by  any  other,  process ..  And  tfaese^  Itkii^ 
are  all  .the  material  alterations,  that  have  ba[^ne4 
with  re^qpiect  to  private  justice,  in  tiie  course  ofithe 
eigihteenth  century. 

Thus  therefore,  for  the  amusement  and  in^trno* 
tion  oft  the  student^  I  have  eodeavoured  to  delineate 
some  rude  »Qutliaes  of  a  plan  for  the  history  of  our 
laws,  and  liberties  I  from  their  first  rise,  and  gradual 
progress,  among  our  British  and  Saxon  ancestors, 
till  their  tiatoheclipse  at vtfa^  Norman  conquest; 
from  which  they  have  gradually  emerged,  and  i>i^^n 
to  ^e  perfection  .they  now  enjoy,  ajt.  different, 
periods  of  time.  We  have  seen,,  in  the  course  of 
our  inquiriei^  that  the  fundamental  maKims  and 
rules  of  the  law,  which  regard  the  rights  of  per* 
sonS)  and  the. rights  of.  things,  the  private  injuries 
that .  may  be  offered  to  both^  and  the  crimes  which 
affect  the  public,  have  been  and  are  every  day  im- 
proving, and  are  now  franght  with  the  accumulat^ 
wisdom  of  ages :  that  the  forms  of  ^dministerii^gi 
justice  came  to  perfection  under  J^dward.  the  first j. 


844       GRNBRAL  RBMARKS  ON  THE 

and  have  not  been  much  varied,  nor  always  for  the 
better,  since :  that  oar  religious  liberties  were  fully 
established  at  the  reformation :  but  that  the  reco- 
very of  our  civil  and  political  liberties  was  a  work 
of  longer  time ;   they  not  being  thoroughly  and 
completely  regained,  till  after  the  restoradoii  of 
king  Charles,  nor  fully  and  explicitly  acknowledged 
and  defined,  till  the  sera  of  the  happy  revolution. 
Of  a  constitution  so  wisely  contrived,  so  strongly 
raised,  and  so  highly  finished,  it  is  hard  to  speak 
with  that  praise,  which  is  justly  and  severely  its 
due : — the  thorough  and  attentive  contemplation 
of  it  will  furnish  its  best  panegyric.     It  hath  been 
the  endeavour  of  this  Epitome,  however  the  ex* 
ecution  may  have  succeeded,  to  examine  its  solid 
foundations,  to   mark  out  its  extensive   plan,  to 
explain   the    use   and    distribution   of    its   parts, 
and  from  the  harmonious  concurrence  of  those  se- 
veral parts  to  demonstrate  the  elegant  proportion 
of  the  whole.     We  have  taken  occasion  to  admire 
at  every  turn  the  noble  monuments   of  ancient 
simplicity,  and  the  more   curious  refinements  of 
modern  art.     Nor  have  its  faults  been  concealed 
from  view;   for  faults  it  has,  lest  we  should  be 
tempted  to  think  it  of  more  than  human  structure : 
defects,  chiefly  arising  from  the  decays  of  time,  or 
the  rage  of  unskilful  improvements  in  later  ages. 
To  sustain,  to  repair,  to  beautify  this  noble  pile, 
is  a  charge  intrusted  principally  to  the  nobility, 
and   such    gentlemen   of   the    kingdom,    as    are 
delegated  by  their  country  to  parliament.     The 
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protection  of  ths  xibbrty  ow  Britain  is  a  daty 
ivhich  they  owe  to  themselves,  who  enjoy  it;  to 
their  ancestors^  who  transmitted  it  down  j  and  to 
their  posterity,  who  will  claim  at  their  hands  this, 
the  best  birthright,  and  noblest  inheritance  of 
mankind* 
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